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CORRIGENDA. 


71, line 2, in lioad-noto, for “ 1880,” rend “ 1879.” 

158, line 0 from foot, for “yet object,” rand “ vet not object.” 

,, line 2 from foot, for “tloo.'? not affect,'* rc.ad “ disturii.s.” 

107, line 10 from top, for “legal,” read “illegal.” 

293, /or “ /^oo/fc v. Paari Lalf Coal Co.,” rand “ Pcari Lull Co. v, 
Pooka.** 0 

330, line 9 from t<'p, foi “cif'enicd,” read decreed.” 

717, lino 13 from top, /or " pntma,” rand “ futw.! ; ” and line 3 from 
foot, /or “ yumn’i,” rend “.sunni.” 
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Before Mr» Justice Wilson, 

In the mattbb of McCORKlNDALE (Dbcbaseh). 

ilWar«<?y and Client’-^ Attorney's Lien^ Discharge by Dissolution of 
£artner8hip^ Contract Act \IX of 1872), 1, 171. 

Where n firm of attorneys dissolved partnership after the death of a client, 
there being iit that time papers and documents belonging to the client in their 
hands, and a debt due in respect of costs from the client to them,— > 

Ueld^ that the dissolution of partnership operated as a discharge by the. 
Arm, and that the attorneys were not entitled to retain the papers and doca* 
ments until their costs were paid, but were bound to hand them over to the 
administrator of the client. 

Section 171 of the Contract Act does not give an attorney an absolute lienk 
Section 1 provides that nothing in the Act contained shall affect any usage or 
custom of trade, and, as no part of the English law is inconsistent with s. 171, 
cases arising in this country must be govertied by the English authorities* 
According to those authorities, while the relation of attorney and client exists, 
the client may either continue to employ the attorney or change him. * When 
he claims to do the latter, the attorney being willing to act, he cannot ask tlib 
attorney to give up papers in his possession without Arst satisfying the Hem 
The attorney has his option,— he may, if he chooses, either go on acting for hii 
olienti or cease to act \ if he adopt the latter course he must give up the pap^« 

1 


1880 

April 



2 

1880 


In the 
MAT fEB OF 

McCorkin- 

DALE. 
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On the death of the client hia repreaentatire atanda ia exaetlj the Mine 
poaition with respect to the attorney aa the client did. 

In re Moes (1) followed. 

Tnis was an application on behalf of the Administrator- 
General of Bengal] as the administrator of the property and 
credits of Donald McCorkindale, deceased, for an order, tiiat 
the firm of Messrs. Harriss & Co. should hand over all drafts, 
deeds, letters, copies, documents, and papers in their hands in 
reference to all matters and suits wherein the late firm of 
Messrs. On; and Harriss were concerned, for and on behalf of 
the said Donald McCorkindale, to be held by the Administrator- 
General subject to their lieu thereon for costs. 

It appeared that the firm of Messrs. On* and Harriss had acted 
as the attorneys of Mr. McCorkindale up to the 23rd January 
1880, the date of his death. On the 3rd of February 1880, Messrs. 
On* and Harriss dissolved partnership; and their business was 
carried on by a new firm under the style of ^Messrs. Harriss 
& Co.,’ who retained possession of all Mr. McCorkindale’s papers 
and documents. On the 19th of February, the Administrator- 
General took out letters of administration to the property and 
credits of Mr. McCorkindale. At that time a considerable 
sum was due to the firm for costs in respect of work done for 
the deceased. Messrs. Harriss & Co., on being applied to to 
hand over all papers relating to the affairs of the deceased 
to the Administrator-General, to be held by him subject to 
their lien, refused to do so without payment of their costs in 
full. The Administrator-General now applied for an order 
as above, stating that it was impossible for him to protect the 
estate of the deceased, or to act iir various suits then pending 
and relating to tlie estate, unless the papers were handed over. 

Mr. Branson for tYie Administrator-General. — By dissolving 
partnership the firm of Orr and Harriss discharged the relation 
uf attorney and client existing between them and the represent- 
of Mr. McCorkindale. Messrs. Harriss & Co. contend 
^lat the firm of Orr and Harriss were discharged upon the 
death of Mr. McCorkindale, and that the lien arose then; If 
(1} L. B«| 2 in 
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tiie oHent* voluntarily discharges his attorneyi the lien arises 
at once. But the death of the client is not a discharge. Tho 
act of the attorneys themselves operated as a discharge^ Ind they 
are not entitled to bold these papers as against the Adminis- 
trator-General. The case is like In re Moss (I)^ where it was 
held, that a dissolution of partnership operated as a discharge. 
Tlie rule was laid down by Wigram, V. C., in Griffiths v. 
Griffiths {2) as follows : — “ If a client discharges his solicitor, the 
Court never takes the papers from the solicitor unless upon 
payment of his bill. If, on the other hand, the solicitor dis* 
charges himself, then, according to the decision in Heslop v. 
Metcalfe (3), the Court will compel him to give over the papers 
to the new solicitor, saving his lien upon them.” The discharge 
here was by the attorneys’ own act, and the Administrator- 
General is entitled to have the papers delivered up to him sub- 
ject to Messrs. Harriss & Co.’s lien. 

Mr. T. A, Apcar for Messrs. Harriss & Co. — The jdeatli of 
Mr. McCorkiudale discharged the firm of Orr and Harriss, and 
their lien arose then. But even if it did not, the lien is not 
done away with. Section 171 of the Contract Act pro- 
vides, that attorneys of a High Court may, in the absence of a 
contract to the contrary, retain as a security, for a general 
balance of account, any goods bailed to them. The word 
goods” can only, in the case of an attorney, mean books, papers, 
and documents belonging to his client in his possession. The 
Act does not contain any provision for discharging the lieq. 
Cunningham, in his note to this section, says, — a solicitor 
who discharges himself has not this right (of lieu) under 
English law. It is not, however, clear, from the wording of 
the present section, that an attorney who had discharged hime^lf 
would not have this right.” [Wilson, J.— Does not the case 
come under s. 1, which says, that nothing herein shall afiPect any 
usage or custom?”] The death of the client discharged the* 
attorney. There was no one then to continue the employment 
[Wilson, J. — Is not the administrator in the position of the 
client ? Has he not the right to continue the employment or not 

11)L.R.,8E1<1.,345. (2) 2 Hare, 587, at p. 590. (3) 3 My. and Cr,, 188. 
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1880 as he chooses ? If the attorney is willing to act, and the client dis- 
IN THE charges him, the lien arises. Here the Administrator-General 

MATTER OF ^ jc 

McCorkin- nright nave continued the employment.] The discharge was 
complete upon the death of Mr. Mc.Corkindiile. The option 
whicii the Administrator-General miglit have of continuing the 
employment does not get rid of the fact that, at the time of the 
deatii of the client, there was no one who could so continue it. 
There was no one in that position until the Administrator- 
General took out letters of administration. It would liave 
been necessary for him to give the firm a fresh warrant if he 
had wished to continue the employment, and that shows that the 
death of the client operated as a discharge. Our lien is sub- 
sisting, and w'o should not be required to give up the papers ; in 
many cases giving up the papers virtually destroys the lien. 
The case of In re Moss (1) is really an authority in my favour. 
Even if the client is embarrassed by the lien, that in no way affects 
his rights — In re Faithful (2). lu that ciise it was held that 
where a<soIicitor has been discharged by his client, lie will not 
be ordered to produce or deliver up to the client the papers on 
which he claims tlie lien, although his not doing so will em- 
barrass the client in prosecuting or defending his claims. The 
case of Chalie v. Gicynne (3) shows that the attorney’s retainer 
is discharged at the time of the client’s death. [WiLSj:)N, J.— 
All that that case decides is, that an attorney must appear for a 
party to the cause, and that a dead man is not a party.] There 
is a contract between the attorney and client which is put an 
end to by the death of the client, and the lieu arises as soon as 
the contract is determined. 

Wilson, J. — I don’t think there is any reason for doubt in 
this application. The facts are simple. Mr. McCorkindale em- 
ployed tlie firm of Messrs. Orr and Ilarriss as his attorneys. 
On the 23rd of January last he died, I'eaving a will, whereby he 
.appointed Messrs. James Anderson and William Palain his 
executors. These gentlemen having renounced probate of the 
will, the Administrator-General, on the 19th of February last, 
obtained letters of administration to the property and credits of 
Mr. McCorkindale. On the 3rd of February the firm of Messrs. 

(1) L. R., 2 Eq., 345. (2) L. R., 6 Eq., 325. (3)' 9 Beav., 319. 
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Orr and Harriss dissolved partnership, and the business was 1880 
carried on under tiie style of * Messrs. Harriss & Co,’ They In thb 
retained possession of Mr. McCorkindale’s papers. Repeated mcCobkin- 
demands were tlieii made by the Administrator-General to the 
present firm of Messrs. Harriss & Co., to deliver over to him 
all drafts, deeds, letters, documents, and papers which were then 
in their liands in reference to all matters and suits wherein the 
late firm of Messrs. Orr and Harriss were concerned on be- 
half of Mr. McCorkindale, the Administrator-General holding 
these documents subject to tlieir lien thereon for costs. Messrs. 

Harriss & Co. refused to deliver up the papers without pay- 
ment of their costs iu full. These are the important facts. 

The question now is, whether the attorneys are entitled to say 
we will not part with the papers until our debt is paid, ” or 
whether the Administrator-General is entitled to say Give 
up the papers to my attorneys, and I will undertake to take them 
subject to your lien for costs.” Mr. Apcar says,— Section 171 of 
the Contract Act gives the attorney an absolute lien. I don’t 
think so, because the first section of the Act says, — Nothing 
herein contained shall affect any usage or custom of trade.” 

It seems to me that no part of the English law is inconsistent 
withs. 171 of the Contract Act, and, therefore, this case must be 
governed by the English authorities. The clear principle on 
which this case rests is, that while the relation of attorney 
and client exists, the client may either continue to employ the 
attorney, or change him. When he claims to do that, the 
attorney being willing to act, he cannot ask the attorney to give 
up the papers without first satisfying the lien. The attorney 
has his option, he may if he chooses go on acting for las client, 
or it he chooses to cease to act, then he must give up the 
papers. There is no doubt how this case would have been 
decided had Mr. McCorkindale been still alive. It is clear that 
the attorneys would have, by their own act, put it out of their 
j»ower to continue to act for him. Tho only circumstance which 
distinguishes that from the present case is, that the client himself 
dies. But does this really alter the case? I think not. The 
case is analogous to the case of In re Moss (1). The Master of 
(l) L. U., 2 £q., 345. 
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1880 the Rolls tliere s.aid I hold it to be settled by the authorities. 


In the that if a firm of solicitors becomes bankrupt, tlie bankruptcy is 
McCohkin- itself a discharge of the clients who employ tliem : but I also 
DALE. whicli I think is equally clear, that if the client be- 

comes bankrupt, and tlid assignees do not employ the firm of 
solicitors, that is a discliarge by the client of the solicitors.” 
If the assignee had refused to act, the termination of the 
employment would be the act of the attoniey. It appears to 
me that, after the Adininistrator-Greneral had taken out letters 
of administration, he was entitled to the same freedom of 
action as the client had. lie was at liberty to change the 
attorneys or continue ernjdoying them. The only thii»g which 
prevented tliat option being exercised in this case was, that the 
attorneys had, by their own act, put it out of the power of the 
Administrator-General to employ them. The case is the same 
as if the original client were alive. I think the order must, 
therefore, be made, and with costs. 

Application granted 


Attorneys for the Administrator-General: Messrs. Carriithers 
and Jennings. 

Attorney for Messrs. Harriss fc Co. : Mr. Simmons. 


APPELLATE CIVIL. 


Before Mr. Justice Jackson and Mr. Justice Tottenham. 

1880 MASAOOLLAII KHAN (Defendant) ». RAM LALL AGURWALLAII 
May 7. (Plaintiff) * 

Jurisdiction of Suhordinate Jud^e ^Joinder of Causps of Action^ Ciml Pro^ 
ccdurc Code (Act VllJ of 1859), ss. 6, 8 ; (Act X of 1877), IS^Bcngal 
Civil Courts Act ( VI of 1871), s. 19. 

Section 6 of Act VIII of 1859 (correspondincr with s. 15 of Act X of I877\ 
which provides that “every suit shall be instituted iii the Cr)iirt of the 

♦ Appeal from Appellate Decree, No. 1432 of 1879, n^ninst the decree of 
A. T. Maclean, Esq., Judge of the24-Papgaiinns, doted theSth Januaiy 1879, 
affirming the decree of Baboo Krishna Moliun Mukerjee, Second Subordinate 
Judge of that district, dated the 6tli February 1878. 
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lowest grade competent to try it,” does not affect the jurisdiction of aSubor- iggO 
dinate Judge to try a suit wherein several causes of action are joined, the MAH AonLLAg 
cumulative value of which is over Us. 1,000 ; notwithstiindiiig that, if Separate Khan 
suits had been brought on these several causes, such suits must have been 

Instituted in the Court of the Munsif. Aour- 

WAliLAH. 

This was a suit brought on three separate mortgage-deeds^ 
the first, dated the 23rd April 1874, for Ks. 1,700 ; the second, 
dated the 1st August of the same year, for Bs. 950; the third, 
dated the 4th October following, for Bs. 400. The whole sum 
claimed, togetlier with interest on these mortgages, amounted 
to the sum of Bs. 4,753-12-15. The case was instituted in the 
Court of the Subordinate Judge, who, on the merits, gave the 
plaintiff a decree ; and this judgment was upheld by the lower 
Appellate Court. The defendant appealed to the High Court, 
and there, for the first time, took the objection to the plaintiff’s 
suit, on the ground that the Court of first iustauce had no juris- 
diction to try the case. 

Mr. Twiddle for the appellant. — This suit was instituted at 
a time when the old Code of Civil Procedure was in force. 

Under that Code, several causes of action cannot be joined in 
the same suit, unless each was cognizable by the same Court. 

Here two of the claims, being each in value less than Bs. 1,000, 
ought, uuJor s. 6 of that Code, to have been instituted iu the 
Munsit’s Court, that being the Court of the lowest grade 
competent to try them. In this suit, tlierefure, there has been a 
misjoinder of claim, and the Subordinate Judge had no juris- 
diction to try it. 

Baboos Shijim Lull Milter and Mohiny Chunder Milter for 
the respondent. 

The judgment of the Court (Jackson and Tottenham, JJ.) 
was delivered by 

Jackson, J.— It is clear that there is no grouifl of special • 
appeal iu this case. The one point which was raised befofe us, 
but whicii was uot raised iu the lower Appellate Court, was thh 
question of jurisdiction. It is suggested that this suit was not 
properly framed, iuasmucb as the plaintiff' joined together three 
differeut causes of action, whicii he had against the defendant. 
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_^t\vo of which wore valued at less than Bs. 1,000. As to tliese 
Ma^oollah two, it is contended that the Subordinate Judge had no juris- 
V, * diction. Now, the old Code of Civil Procedure, under which 
this suit was commenced, aiitliorized a plaintiff to join causes of 
WALLAH, action against the same parties which were cognizable by the 
same Court. It is contended that these two suits being below 
Bs. 1,000 were not cognizable by the Subordinate Judge under 
Act VI of 1871, but it is clear that they were, because s. 19 
of that Act gives the Subordinate Judge jurisdiction over all 
cases without reference to the value, subject only to the condi- 
tion contained in 8.6 of the Code of Civil Procedure. The 
effect of that would be, that, if suits had been brought under 
these two bt)n(ls separately, they would, under s. 6, have to be 
filed in the Court of the Munslf, but they were cognizable by 
the Subordinate Judge. Therefore, the plaintifl was quite 
warranted in including them in one suit, and the whole cause 
of action united being over Bs. 1,000 was rightly tried by the 
Subordinate Judge. 

The appeal is dismissed with costs. 

, Appeal dismissed. 


FULL BENCH. 


Before Sir Richard Garlh, Kt., Chief Justice, Mr, Justice Jachon^ Mr, 
Justice Muiris^ Mr. Justice Milter, and Mr. Justice Tottenham. 

1880 CIlUNDEIl SIKIIUR I3UXDOPADIIYA and others (Defendants) v. 

Jwie 8. ORIlOf CHURN liACClII (Plaintiff;.* 

Lmitation—Suit to recover Possession of Land tahen hj Municipal Commis^ 
sionerS'^Beng. Act III of 1864, s. 87. 

)Section 87 of Beng. Act III of 1864 is applicable only in those cases whore 
the claims damages or compensation fur some wrongful act committed 

by the Commirjsioners or their oIRcers, in the exercise, or honestly .supposed 
exercise, of tl^r statutory powers. 

♦ Fiill Bench Reference in Appeal from Appellate Decrees, Nos. 348, 349, 
find 350 of 1879, made hy Mr. Justice 3 ack.son and Mr, Jnsiice Tottenham, 
dated the 2!2n(l April 1880, against the decree of P. Dickens, Esq., Judge of 
Nuddea, dated the 29th of November 1878, reversing the decree of Baboo 
Anundo Coomar Surbadliikari, Muusif of Ranaghat, dated the 6tb of April 
1876. 
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The notice in the earlier part of the section is meant to give the defendant 
an opportunity of making some pecuniary amends for the wrong, without 
incurring the coat of litigation. * 

This was a suit to recover possession of certain land taken 
by the Sautipore Muuici))ality. The plaintiff stated that he 
was dispossessed from the land on the 20th Aughran 1281 (5th 
December 1874) and that he, on the 8th Pous in the same year 
(22nd December), served a notice on the Municipality asking for 
redress, but that the Municipality did not grant him any redress 
within the period of one month, and that his cause of action 
then rose. The defendants contended, that as they had been 
in possession of the land for more than three months before the 
date of the accrual of the cause of action, the suit was barred 
by tlie special law of limitation under Beng. Act III of 1864. 

The Judge of Niiddea, reversing the decision of the Munsif, 
gave the plaintiff a decree. The defendants appealed to the 
Hidi Court. 

® 0 

The learned Judges, before whom the appeal was lieard (Jack- 

son and Tottenham, JJ.) referred the case for the opinion of 
a Full Bench in the following terms : — 

“Tlie (piestion arises in this case whether the suit, which is 
not brought for the purpose of recovering damages on account 
of a wrong done, but to ]’ecover possession of a specific piece of 
land taken by the Municipal Commissioners of Santipore, is 
barred under s. 87, Beng. Act III of 1864, now repealed, by 
reason of the suit not having been commenced within three 
months next after the accrual of the cause of action. In a 
case very similar, Clumdcr Hoy v. Balfour {1)^ before 

Bayley ami Phear, JJ., the former learned Judge was of opinion 
that the special rule of limitation applied. Phear, J., question- 
ed this, but concurred in dismissing the suit^on other grounds. 

In Price v. Kkilat Chandra Ghose (2) Loch and Hobhouse, 
JJ.,held the section not to apply on grounds which appear open 
to observation ; and in The Municipal Committee of Moradabad 
v. Chatri Singh (3) the High Court of the North-WeStern Pro- 
vinces adopted the view of Phear, J. 

(1) 9 W, R., 535. (2) 5 B. L. R., App. 50. (3) I. L. R., 1 All, 269. 


1880 


Ghttndbb 

SiKUUB 

Bundo- 

PADHTA • 
V. 

Obhoy 

Chuun 

Bagchi. 
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1880 

Chunder 
Sikh UR, 
Bundo- 

PADHYA. 

r. 

Obhoy 

Churn 

Bagciii. 


"There is a case, however^Abhoi/anath Bose v. The Chairman 
of the Municipal Committee of Kishnaghur Norman, 

J., rather broadly laid it down, that three months’ notice was 
necessary, where the plaintiff sued to restrain the Commis- 
sioners from interfering, with a road which he claimed as his 
private road. 

" There is thus some conflict of decision ; and although the 
inclination of our own opinion is decidedly in favour of the 
view taken by Phear, J., as the point is of considerable impor- 
tance, we think it right to refer the matter to a Full Bench.” 

Baboo Moldny Moliun Roy and Baboo Saroda Prosonno Roy 
for the appellants. 

Baboo Ishen Chunder Chuckerbutty for the respondent. 

The judgment of the Full Bench was delivered by 

Garth, C. J.— As the relief which has been decreed in these 
suits is for the specific recovery of land, irrespective of any 
damage for the plaintiff’s dispossession, we consider that the 
87th section of Beng. Act III of 1864 does not apply. 

That section, as it seems to us, is applicable only in those 
cases where the plaintiff claims damages or compensalion for 
some wrongful act committed by the Commissioners or their 
officers, in the exercise, or the honestly supposed exercise, of 
their statutory powers. 

The notice in the earlier part of the section is meant to 
give the defendant the o[)i)ortuiuty of making some pecuniary 
amends for the wrong, without incurring the cost of litigation. 

We think that it could hardly have Wn the inicntion 
the legislature to allow the Commissioners (even by mistake) 
to appropriate the lands of private persons without paying for 
them, and to hold thoSe lands for ever as against the true owners, 
unless the latter should happen to be sufficiently watchful to 
discover the aggression in time to take steps to protect their 
property within so short a period as two months. 

The appeals will therefore be dismissed with costs, including 
the costs of this reference. 

(1) 7 W , R., 92. 
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APPELLATE CIVIL. 


Before Mr, Justice Jackson and Mr. Justice Tottenham. 

In the matter or the Petition op MOHUN DAS8 r. LUTCIIMUN 
DASS* 

Bevocation of Probate^ Bemoval of Mohunt claiming under a Will-^ 
Succession Act {X of 1865), s. 234. 

By Lis will the mohunt of an dkra^ or religious endowment, appointed 
A to be the malik of the properties comprised in the endowment, and to 
receive the dues and pay the debts, and to do everything necessary connected 
therewith ; and provided that, if any act was done prejudicial to any of those 
purposes or to any property set apart fberefor, or contrary to the Hindu 
practice and religion or usages, the property should vest in such disciple of 
his who should be competent and virtuous. A obtained probate of the will, 
and entered upon the properties mentioned therein. 

Ileldy that the Court had not power, under s. 234 of the Succession Act, to 
revoke the probate upon the ground that A had, since he took charge of the 
oincc, taken to an immoral course of conduct, and in consequence had been 
excluded from the community of mohunts. ' 

The proper course to take for depriving such a person of his office 
would be to bring a suit under the Religious Endowment Act, or any other 
suit, for a declaration that he had disqualified himself, and if in that suit a 
decree was obtained and duly certified to the Court which granted probate, 
that Court would, no doubt, direct the revocation of the probate. 

In this case one Bamclass, the mohunt, or trustee aud guar- 
dian, of an ultra, or religious endowment, at Devipore, by his 
will dated the 28th December 1871, appointed Lutchmun 
Dass, his favorite chela, or disciple, to be, after his own death, 
his successor in the moliuntship, and to be malih, or proprietor, 
of the moveable and immoveable properties comprised in the 
religious endowment, and to receive the dues and pay the debts, 
and to do everything necessary connected therewith. The 

will also contained a provision, which was as follows ; — Ifj after 

• 

* Appeal from Original Decree. No. 271 of 1878, against the decree of A. J. 
R. Baiabridge, Esq., Judge of Moorshedabad, dated the 17th September 
1878. 


1880 
Febi/. 9. 
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1880 my death, any act be done nhioli is prejudicial to any of the 
In tun aforesaid purposes, or to any property set apart for the purpose 

AIA 1 TISll OV *11** I 

the * atoresaid, or contrary to out' practice and religion, or to the 
Mohiw DaIs usage which has prevailed amongst us from generation to gene-' 
Litchmun ****^*^”^ property shall vest in that disciple of mine who 

Dass. sliall be competent and virtuous.” 

Kamdass died on tlie same day that he executed his will. 
Shortly after his death, Lutchmun Dass applied for and 
obtained a certificate under Act XXVII of 1860, and assumed, 
without opposition, the position of mohunt of the altra, and 
entered into possession of the properties appurtenant to it. 
Some five or six years afterwards disputes and disagreements 
arose between Lutchmun Dass and the mohunt of a neighbour- 
ing alira^ and charges were made against Lutchmun Dass of 
immorality and malversation of property belonging to the reli- 
gious endowment. 

On the 11th July 1878 Lutchmun Dass, with the object, 
Apparo’itly, of strengthening or securing his position, applied 
under the Hindu Wills Act (XXI of 1870) for probate of the 
will of Ramdass. On the 23rd of July 1878, a caveat was 
filed by the objector Mohun Dass. 

On the Cth of August 1878, probate of Ramdass’s will was 
granted by the Judge of Moorshedabad to Lutchmun Dass. 
On the same day, Mohun Dass filed a petilion, asserting that 
Lutchmun Dass, since his accession to the mohunUhip, had been 
guilty of immorality and malversation, in consequence of which 
he had been excluded from communion with all other mohuntsy 
and had rendered himself incapable of retaining the office of 
mohunty and praying that the application of Lutchmun Dass 
should be refused, and that probate of the will of Ramdass 
should be granted to him, Mohun Dass, as the second and now 
<luly virtuous and competent disciple of Ramdass, as the person 
designated to succeed him iu the mo/nintship. 

Probuto having been already granted to Lutchmun Dass, 
Mohun Dass, on the 20th August 1878, filed the present 
petition under s. 234 of the Succession Act (X of 1866), 
reiterating the same charges against Lutclimun Dass, and pray- 
ing that tiie probate granted to him should be annulled or 



TOL. VL] CALCUTTA SEIUKS. 

revoked; and that he should be called upon to account for his 
administration of the religious endowment. 

The lower Court dismissed the application withou! going 
into the merits; on the ground that s. 234 did not apply. 

From this order Mohuu Dass appealed to the High Court. 

Baboo Gopal Lall Mitter and Baboo Guru Dass Banerjee 
for the appellant. 

Baboo Soorendronatk Muttylall for the respondent. 

The judgment of the Court (Jackson and Tottenham, JJ.) 
was delivered by 

Jackson, J.— The petitioner, who is the appellant before us, 
moved the Judge of the District of Moorshedabad to revoke 
the probate of a will under which the respondent had been 
designated as mohunt at the head of a certain religious insti- 
tution. It was alleged that this mohunt had, since he took 
charge of the office, taken to a certain course of conduct* where- 
by he has tarnished his name, and in consequence whereof he 
has been excluded from the community of the mohunts. The 
Judge considered that this was not a case in which the provi* 
sions of s. 234 of the Indian Succession Act authorized him 
to revoke or annul tl\e grant of probate ; and the petitioner, 
being dissatisfied with this decision, has appealed to this Court, 
and before us it is contended tliat the section referred to does 
apply to such a case, and that the proof of that is to be found 
in illustration {h) attached to that section. Illustration {h) 
refers to the case of a person to whom probate was, or letters 
of administration were, granted, and who has subsequently 
become of unsound mind and it is argued that as the Court 
is entitled so to act in the case of a person mentally disquali- 
fied, so it is also entitled to act in the case of persons who are 
proved to be morally disqualified. 

It appears to us that this contention is founded upon an 
entire mistake, and there is a considerable difference between 
the case of a person contemplated in the illustration and that 
of a person against whom the present suit is directed. Illus- 
tration (A) has reference to the case of an executor who is 
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acting under a probate and whose lunacy subsequently of 
In THK course disables him from acting under the will, that lunacv 

MATTER OF , . ^ , , , , 

THK being established by a regular enquiry under the direction of 

Mohun^Dass Court under the Act relating to that subject. The respond- 

Lutchmon executor. He obtained probate of 

Dass. the will of the late mohunt, and under the operation of that 
will is now at the head of the institution, and until any just 
cause for revocation of the grant of probate is made out under 
the law, he cannot be removed. The proper course, as it seems 
to me, for depriving the respondent of the office, would be 
to bring a suit under the Religious Endowment Act, or any 
other suit for a declaration that he has disqualified himself, and 
if in that suit a decree is obtained and duly certified to the 
Court which granted probate, that Court, no doubt, would 
direct the revocation of the probate. The present appeal will 
be dismissed with costs. 

Appeal dismissed. 


APPELLATE CRIMINAL. 


Before Mr, Justice Pontifex and Mr. Justice McDonell. 

1880 the empress ». KALA CHAND DASS and others. * 

April '22. 

Criminal Procedure Code {Act A 0 / 1872), ss, 50.5, 506— of Cash in 
lieu of Security Bond for Good Behaviour. 

The powers given by ss. 505 and 506 of Act X of 1872 should be 
exercised with extreme discretion ; the former of these sections is not iuteud- 
ed to apply to persons of by no means 11 reputable character.” 

An order requiring persons to deposit cash in lieu of entering into a bond 
as security fur their future good behaviour is bad in law. 

This was a reference under s. 296 of Act X of 1872 made 
to the High Court by J. Smith, Esq., the Se-ssions Judge of 
. Burri.sal. 

The accused persons were charged under s. 505 of the Crimi- 
nal Procedure Code with being persons of notoriously bad liveli- 

* Criminal References, Nos. 44, 45, and 47 of 1879, by J. Smith, Esq., 
Sessions Judge of Burrisal, dated 15th March 1 880, on an order passed by 
the District Magistrate of that district. 
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hood, and the Magistrate of the District, after holding a local 1880 

enquiry, at which he examined witnesses for the prosecution and Empress 

defence, found the charge established, and passed the following kala Chand 

order : — That the prisoners Kala Chand, Earn Sagar, Nobin 

Holdar, Earn Kumar Doss, Poddo Lochun, Eaj Coomar Deb 

find two sureties in Es. 500 each for their good behaviour for 

one year, under s. 505 of tlie Criminal Procedure Code. They are 

also required to furnish their own recognizances, — the amount to 

be deposited in cash ; Kala Chand, Earn Sagar, and Earn Kumar 

Deb for Es. 1,000 each ; Eaj Coomar Deb and Earn Kumar Dosa 

for Es. 500 each; and Nobin Holdar and Poddo Lochun for Es. 250 

each. In default of compliance with this order, they will, under 

s. 510, undergo rigorous im])risonment for the period mentioned.” 

The Sessions Judge being of opinion that the portion of the 
order requiring the accused to deposit cash in lieu of a bond 
for good behaviour was bad in law, referred the matter to the 
High Court. 

No one appeared for either side at the hearing. • 

Tlie judgment of the Court (Pontifex and McDonell, JJ.) 
was delivered by 

PoNTy^Uiix, J. — Wo agree with tho Sessions Judge in this case 
that the order passed by the Magistnite, requiring the accused 
persons to deposit cash in lieu of taking a bond for good beha- 
viour, ought to be set aside as bad. 


No doubt, defendant No. 5 is, on his admission, as stated by the 
Magistrate, but which really is not borne out by the record, a by 
no means reputable character. But in iny opinion s. 505 is 
not intended to apply to a person of such character and reputa- 
tion, and the l\Iagistrato had lu) jurisdiction to deal with him 
under that section. And, speaking generally, the order passed 
by the Magistrate seems to me preposterous. The seven defend- 
ants are each required to find two sureties to tho amount of 
Es. 500 each ; three of the defendants are required to deposit 
in cash Es. 1,000 each ; two of them Es. 500 each ; and tho 
remaining two Es. 250 each, and in default to have rigorous 
imprisonment for one year. 
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^880 With respect to the deposit, we agree with the Judge that the 

Empress order is illegal. 

Kala Ohand With respect to the sureties it is prohibitive, for it is scarcely 
Rass • 

likely that fourteen sureties in Rs. 500 each would be forthcom- 
ing in a place like Bhaokalty. My own experience in Calcutta 
has shown me that respectable people in Calcutta, wlio have to 
provide sureties upon grant of letters of administration, have 
to pay heavy sums to the sureties; and I can only suppose 
that it would be greatly more expensive for reputed hudmashes 
to provide sureties for their good behaviour. So that it comes 
to this, that the requirement of two sureties to the amount of 
Rs. 500 each for each of the defendants will in effect be in- 
flicting a heavy pecuniary fine upon them in a case only of 
suspicion and reputation. 

Moreover, if these cases are to be aj)proached in the spirit 
with which the present has been decided, to become surety for 
a hudmaah will of itself be sufficient evidence to convict the 
surety V)f being himself a hiulrnash. 

Surely the putting in force of these very stringent sections 
should be exercised only with extreme discretion. In the pre- 
sent case the Magistrate points out incidentally the far juoro 
proper means of prevention. In the village in (picstion he says : 

** So bad indeed, a few months back, had things become, that it 
was considered necessary to station two constables, who still re- 
main there The accused arc well known to have been in 

the habit of moving about the khals at night in long canoes 
driven by paddles, whilst thefts were of frequent occurrence. 
This of course ivas before the arrival of the Police, whose re- 
moval vjould siinphj he the signal for a, return to the old state 
of things!' 

We quash the order of the Magistrate dii'ccting the defend- 
ants to deposit cash and to provide sureties, and in lieu thereof 
we direct the defendants Nos, 1, 2, ^3, 4, 6, and 7, but not defendant 
No. 5, to enter into bonds for their good behaviour in the 
amounts which they were directed to deposit in cash. All the 
defendants will bo immediately released from the rigorous 
imprisonment which, it appears, they are now undergoing for 
default in providing sureties and depositing cash. 

Order set aside. 
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APPELLATE CIVIL. 


Before Sir Richard Garth^ 70., Chief Justice, and Mr. Justice Mitter, . 
In the uattbb op the Petition op HURRO SUNDARI DABIA and 

* 0THEB8.* 

HURRO SUNDARI DABIA v. CIIUNDER KANT BHUTTACHARJBB. 

Will, Attestation of -^Succession Act (X of 1865), e, 50-^Hindu Wills Act 
(XXI of 1870), s. 2. 

Section 50 of the Succession Act (X of 1865) clearly intends that the two 
attesting witnesses to n will shall sign their names after the testator or tes- 
tatrix shall have executed the will. 

Bissonath Dinda v. Doyaram Jana (1) and Fernandez v. Alves (2) followed. 

If a testatrix admits a signature on a will to be hers before a Registrar of 
Assurances, and is identified before him by one of the witnesses to the signa- 
ture, and both the Registrar and the identifier sign their names as witnesses 
to the admission made, — » 

Ileld^ that such an attestation would be sufficient to satisfy s. 50 of Act X 
of 1 865. 

In the goods of lioymoney Dossec (3) followed. 

Tins was an applicUlon made by Ilurro Suiidari Dabla and 
others, under Act XXI of 1870, to obtain probate of the will 
of one Tara Snudari Dabia, who had died on tlie IGtIi Choitro 
1284 (28lliMarcli 1878), leaving her property to the petitioners. 

One Chunder Kant Bhntlacharjee objected to piobate being 
granted, on Ae ground that the attesting witnesses had put 
their signatures to the will before the testatrix bad herself 
signed it. Chunder Kant also liiinself applied to the Court 
for a certificate to collect the debts of the deceased. 

On tl)C face of the will it appeared that the testatrix liad, at 
the time when the will was presented for registration, admitted 
before the Registrar the signature ou the will to he hers ; that 

• 

* Appeal from Original Decree, No, 5 of 1879, against the order of H. 
Beveridge, Esq., the Ofliciuting Judge of Rungporc, dated the 18th {September 
1878. 

(1) 1. L. R., 5 Calc., 738. (2) I. L. R., 3 Bomb., 382. 

(8) I. L. R., 1 Calc., 150. 
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one of the attesting witnesses to the will had identified the 
testatrix to the Registrar ; and that botli the Registrar and the 
attesting witness who had so identified the testatrix, had placed 
their signatures at the bottom of the memorandum made on the 
will, setting forth the admission by the testatrix of her signature 
at the Registration office. 

The Court of first instance held, that the provisions of s.* 60 
of the Succession Act had not been complied with, inasmuch as 
the attesting witnesses had signed the will before the testatrix 
had done so, and therefore he dismissed the petition for probate, 
and directed that a certificate under Act XXYIl of 1860 
'should be granted to Chunder Kant. 

From this order Hurro Suudari Dabia appealed to the High 
Court. 

Baboo Ishur Chunder Chuckerbutty for the appellants. 

Baboo Grija Sunker Mozumdar for the respondent. 

The judgment of the Court (Garth, C. J., and Mitter, J.) 
was delivered by 

Garth, C. J.— We think that, in this case, the Judge was 
quite right in holding that the attestation at the foot of the 
will was insufficient, because it is proved tliat both the witnesses 
signed their names before the will was signed by the testatrix. 
We agree with the learned Judges wlio decided the case of 
Bissonath Dinda v. Doyaram Jana (1), and i^so with the 
Bombay case of Fernandez v. Alves {2)^ which was cited to 
show that s. 50, Act X of 1865, clearly intends that the two 
witnesses shall sign their names after the testator or testatrix 
shall have signed his or hers. 

But then there is Vhe further point, which has been argued 
here, and to which the attention of the Judge does not appear 
to haye been directed,— namely, that when the testatrix admitted 
before the Registrar her execution of the will, she was identi- 
fied on that occasion by one of the same persons who profess 
to have witnessed her signature to the will. Upon her admit- 
(1) I. L. R., 5 Calc., 73S. (2) I. L. R., 3 Bomb., 382. 
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ting before the Begistrar that the signature to the T^ill was 1880 
hers, the Begistrar signed his name as attesting her admis- 
sion, and apparently the other witness did the same. * Bow, . .thb 
if these persons signed their names in the presence of the 
testatrix as attesting her own admission that she had signed 
the will, we think that would be sufficient, as an attestation, to 
satisfy the requirements of the 50th section. 

We have decided, therefore, to remand the case, in order that 
the Judge, by recalling the witness who has already been 
examined, Chunder Kisliore, and also any other witnesses who 
were present, may satisfy himself upon this point, and deter- 
mine the case accordingly. 

We find that the view we now take was adopted by Mr. 

Justice Pliear in In the goods of iRoymoneg Dossee (1). 

As the appellant did not raise this contention in the Court 
below, aud^s upon the materials now before us she would not 
be entitled to succeed, we think that the objector should have 
his costs in this Court. » 

Both parties will be at liberty to adduce fresh evidence 
bearing upon the question which we direct to be tried. 

Case remanded. 


Bejore Mr, Justice Pontifex and Mr, Justice McDonell, 
la THE MATTER OP THE PETITION OP NAZIRUN. 

MUHAMDEE c. NAZIRUN.* 

Guardian and Minor ^Application for Ccrtlficate-^Grounds for Refusal^ 
Right of Appeal-^-Act XL of 1858, s, 28t 

An application for a certificate under Act XL of 1858 (which, if successful, 
would, in cflect, prolong the uiiuoritj of an infant from eighteen to twenty* 
one), should not be granted when the alleged minor is admittedly on the point > 
of attaining the ago of eighteen, unless under particular circunistauces, as 
where very great weakness of mind is proved, or where it is shown that there * 
is some absolute necessity for making such order. 

* Appeal from Order, No. 258 of 1879, against the order of J. F. Brown, 
Esq., Judge of Patna, dated the 15th August 1879. 

(1) I.L.R„lUalc.,150: 


1880 
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1880 Anj person who, being a party to proceedings taken under Act XL of 

~IN THK 1858, is injuriously affected by an order passed thereon, is, under s. 28 of 

MATTER OP that Act entitled to an appeal. 

THE 

Petition 

OF Nazibun. This was an application for a certificate under Act XL of 
1858, made by one Nazirim, as guardian of her son, Tabanick 
Hosseiu. The application was opposed by one Muhanulee 
Begum, who was a purchaser of several properties from Taba- 
ruck tiosseiu, on the ground that the applicant’ sson liad already 
attained his majority. The son also appeared through a pleader 
and supported the opposition, ft appeared from evidence 
adduced by the applicant that her son was under eighteen, 
although lie would very shortly attain that age. The Judge of 
Patna granted the application. 

From that order the objector appealed to the High Court. 

Mr. A/, Z. Sandel and Moonshee Mahomed Yulhof for the 
appellant. 

Mr. C. Gregory and Baboo Saligram Sing for the respondent. 

The judgment of the Court (Pontipkx and AIcDonell, 
JJ.) was delivered by 

PONTIFKX, J. — We think that this is not a case in whicli a 
certificate ought to have been granted under Act XL of 1858. 
The applicant in the Court below is Mussaniiit Nazirun, and 
according to her oavii statement, at the time elie made her 
application, her son, Tabaruck Ilossein, was within a very few 
months of attaining majority; and at the time when the learned 
Judge’s order was made in August 1879, he must have been 
withiu a few days of attaining his eighteenth year. 

lu the Court below, Mussamut Aluhamdee Begum was, either 
at lier own instance, Ar by the action of the opposite i)arty, made 
a party to the proceedings, and Tabaruck Hosseiu himself also 
took pbjection to the certificate being granted. The objector^ 
Muhamdee Begum, claimed to hold a mokurari from the alleged 
infant made in the preceding March, and she would certainly 
be prejudiced if the certificate is allowed to stand. 

We think that applications for certificates under Act XL of 
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1858 , the result of which would be to prolong minority from 1880 
eighteen to twenty-one, ought not to be granted when the alleged In thb 

. . , , ° ° . MATTER OJP 

minor is admittedly so near hisraajority of eighteen as in this case, thb 
unless under particular circumstances, as where very great weak- o/n^ibos. 
ness of mind is proved, or where it is shown that there is some 
absolute necessity for it. We have had the evidence read to us, 
and we do not think tliat any sufficient reason appears for the 
grant of certificate. We are not satisfied even that the evidence 
shews that the alleged infant was at the date of the judgment 
a minor. The J udge, it appears, was satisfied with the evidence, 
because the wltnes.ses stated that Tabaruck was born some twenty- 
five days before his fatlior’s death. But the evidence as to the 
date of the father’s deatli does not appear to be at all satisfactory. 

However, we do not intend to prejudge that question. If 
Tabaruck was an infant at the time that he executed this moku- 
rari lease, he will not be bound thereby. The case must be 
determined upon its merits. We think the lower Court ought 
not to have granted a certificate in this case, the result of which 
would be to prolong tiie tutelage of Tabaruck for three years. 

A question has been raised whether the apjiellant here has 
any locux standi in appealing to the Court. We think that, 
under s, 28 of Act XL of 1858, an appeal is clearly given to 
any person injured by such an order of Court. Tlie appellant 
here would certainly be injured by that order, and we think 
that, as she was a party to the proceedings below, she is entitled 
to appeal. Upon her ajtpeal we overrule the order of the 
Court below, and decree that the iietitioner, Mussamut Nazirun, 
was not entitled to a certificate, which wo direct must be can- 
celled. Under the circumstances each party will bear her 
own costs in this Court, 


Appeal allowed. 
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Before Ji/r. Justice White and Mr, Justice Maclean, 

*1 JOYKISHEN MOOKERJEE and another (two op the Defendants) v, 
ATAOOU llOUOMAN (Plaintiff).* 

Limitation — Appeal^ Time for^Final Order — Beview-^Civil Procedure 
Code {Act X of 1877), s. 206. 

Any order made upon an application for a review of judgment, except 
an order absolutely rejecting the application, becomes, if it in any way modi- 
fies or alters the original order, although the modification or alteration 
extends only to the rectification of a clerical mistake, the final order in 
the case ; and the party aggrieved by the original decree is entitled, although 
the modification or alteration was made in his favor, to treat the order 
upon review of judgment as the final decree or order in the case, and if 
it was made by u Court, an appeal from which lies to the Court of a District 
Judge, he is entitled to prefer his appeal at any time within thirty days 
from its date. 

When an application for a review of judgment is made upon several 
grounds, one of which refers only to the question of adjudication of costs, 
and the (/ourt to whom the application is made holds all the other grounds 
to be untenable, but is of opinion that there has been a clerical mistake in 
that part of its order or judgment which refers to costs, it may reject the 
application absolutely and permit the applicant to apply, under s. 206 of the 
Civil Procedure Code, for a rectification of the clerical mistake ; but if it does 
not do so, but, on the application for r» review of judgment, amends the 
clerical mistake in its original order, the decree drawn up in conformity to 
this order becomes the final decree, and un appeal will lie against it if brought 
w'ithin the time prescribed for bringing an appeal against any other similar 
decree. 

Baboo Aushootosh Mookerjee and Baboo Biprodass Moolcerjee 
for the appellants. 

Moonshcc Mahomed Tusoof and Moonshoe Serajul Islam 
for the respondent. 

The facts of this case sufficiently appear from the judgment 
of the Court (White and Maclean, J J.), wliich was delivered by 

White, J. — This is a second appeal against a decree of the 

*♦ Appeal from Appellate Decree, No. 1240 of 1879, against the decree of 
C. D. Field, Esq., Judge of East Burdwan, dated the Ist of May 1879, affirm- 
ing the decree of Bhooputty Roy Bahadur, Subordinate Judge of that 
district, dated the 3rd of February 1879. 
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lower Appellate Court, which rejected the appellants’ appeal 
as being out of time. 

It is not disputed that the first appeal was barred, ufiless a 
certain order which was made by the Subordinate Judge of 
the 3rd of February 1879 ought to be treated as the final decree 
in the suit. On the other hand, if it ought to be so treated, 
the Full Bench case of Soudaminee Bosses v. Dheraj Mahtah 
Ohatid (1) shows that limitation runs from the date of the 
order, in which case the appellants would not be barred. 

This order was made under the following circumstances : — 

The Subordinate Judge, on the 28th July 1878, pronounced 
a decree in favor of the respondent (who was the plaintiff 
in the first Court) in respect of a portion of his claim. 
The appellants, who are two of the defendants in the first 
Court, applied to the Subordinate Judge by petition for a re- 
view of judgment on several grounds, amongst others on the 
ground that they were entitled to their costs in proportion 
to the amount of the claim of the plaintiff which was dis- 
allowed. Notice of the application issued to the respondent. 
After hearing argument, the Subordinate Judge delivered a 
judgment, in which ho allowed the petition, but only on the 
last ground, as to which he says : “ The last ground as to the 
proportionate costs seems to be valid. It was a clerical mis- 
take. No reason was given to disallow the costs, nor was there 
an order disallowing the costs. I allow this ground.” He then 
made the following order: “That the decree be corrected. 
Defendants proportionate costs to be paid by plaintiff. Costs to 
bear interest at 6 per cent, per annum from the date of the 
original decree. Both parties shall bear their costs respectively, 
as I allow this petition partly and disallow the other part.” 

The District Judge treats the order as one rejecting the 
application for a review, and therefore as giving to the appellants 
no fresli point pf departure as regards the period of limitationr 
His judgment runs thus : — ^ . 

“The Subordinate Judge does not say very clearly what his 
proceeding of the 3rd of February 1879 was intended to be ; 
but I think it impossible, upon reading it in the light of the 

(l) B. L. U., Sup. Vol., 685; S. 0., 6 W. R., Mis. Rul.,«102. 
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1880 provisions of the Code, to regard it as anything else than an 
JoYKisHKN order substantially rejecting the application for a review, but 
V, ^ allowing what he considered a clerical mistake to be amended." 
Ron^oauN. passing this decision the Judge appears to have over- 
looked the fact that the Subordinate Judge expressly states 
that he allows the appellants' petition in part, and also that, by 
the order itself made upon the i)etition, he corrected the decree. 
The allowance of the petition was indeed on a minor ground, 
and there was no formal rehearing of the case after the allowance 


of the ground, but neither of these things affect the constructicn 
of the order. The application, which was one for a review, was 
not the less the grant of the review, because it was allowed on 
one ground onl}", and tliat a comparatively ii»significant one. It 
is clear also that the decree was corrected in consequence of the 
petition. As tlie Subordinate Judge had both the parties 
before him, and there was nothing farther to be said respectir»g 
the matter as to whicli correction was souglit, a rehearing would 
have been a mere formality, and might well be dispensed with as 
unnecessary. 


It was for this reason probably that the allowance of the 
petition and the amendment of the decree were embodied in 
the one order. It perhaps would have been more regular to have 
made two orders instead of one, but the omission to do so would 
not affect the riglit of the aj)])ellants to treat the order as one 
which amended the decree upon the grant of an application 
for a review. 


It has been argued before us that the mistake in the original 
decree was such as the Subordinate Judge might have anicnded 
under s. 2UG of the Code without granting a review of his 
judgment, and that tlie order of the 3rd February should, there- 
fore, be construed as made under tliat section. Assuming that 
the decree might have been amended under tliat section, and 
, I arn inclined to think that it might, the answer to the argu- 
ment is, that the Subordinate Judge, in making his order of the 
3rd of February, was nob in point of fact proceeding under 
that section, but was dealing with an application for a review 
of judgment; in other words, was proceeding under the review 
sections of the Code. 
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Ifcmay be that the Subordinate Judge might, instead of grant- 
ing the appellants* petition at all, have dismissed it and directed 
them to move under a. 206 ; but the Subordinate Judge did not 
adopt that course, but chose to make the amendment in the 
way and manner I have mentioned. Under these circumstances, 
the appellants are, in my opinion, entitled to have the benefit 
which the procedure adopted by the Subordinate Judge has 
given them, and to treat the order as made upon review of 
judgment, and therefore as the final decree in the suit. 

The appeal will be allowed, the suit remanded to the lower 
Appellate Court with a direction to hear the appeal and decide 
it upon the merits. 

Case reminded. 


Before Mr, Justice Ainslie and Mr, Justice Broughton, 

SlIEO SIIUNKUU SAllOY (Defijndant) HIRDEY NARAIN SAHU 
(Plaintiff;.* ^ 

Certificate of Hegistrar^Registration Act (177/ of 1871), ss, 49, 60. 

Where a Registrar of Assurances has intentionally and deliberately issued 
a certificate of due registration of a docuiuent, with knowledge of certaiu 
facts relied on ns adectiiig his power to grant the certificate, the Courts are 
bound to accept such certllioate as duo proof of registration, and cannot go 
behind it for the purpose of satisfying themselves that the Registering 
Officer has strictly conformed with ail the provisions of the Act. 

Tins wa.s a .suit brought to establish a right of ticcadari 
barna (an assignment made for the payment of interest) and 
for recovery of possession of certain properties by completion 
of a hofid fide contract of ticca zur-i-pe.shgi (1), under a lease, 
dated the 30th of Sawaii 1282 F.S. (17th August 1875). 

The plaint inter alia stated that, under a contract entered 

into between the pnrtie.s, it was agreed that, in consideration of 

• 

• Appeal from Original Decree, No, 6 of 1878, against the decree of W^ 
DaCo.'ita, E.sq., First Subordinate Judge of Tirhoot, dated the 19th De- 
cember 1877. 

(1) Money lent ill advance upon an usufructuary mortgage.— (7/os- 
sary of Indian Term, 
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a loan by the plaintiff to the defendant of a sum of Rs. 30,000, 
the defendant should grant the plaintiff a lease of certain 
lands for ten years, the rent thereof, with certain deductions, to 
be apj)ropriated by the plaintiff towards the payment of interest 
(fixed at 12 per cent, ipir annum) accruing on the said loan; 
that the defendant duly executed a potta on the 17th 
August 1875; that the plaintiff jiaid the said sum of Rs. 30,000 
to a creditor of the defendant, such moneys being so paid under 


the direction of the defendant, and in accordance with the 


terms of the agreement ; that the defendant subsequently used 
every effort to prevent the registration of the said potta, but, 
that the Sub-Registrar, overruling the objections so made, duly 
registered the same. 

The defendant, in his WTitten statement, and in two petitions 
filed before the Sub -Registrar, denieil that the Rs. 30,000 had 
ever been paid, and further stated that the plaintiff had failed 
to carry out some of the essential terms of the agreement; ho 
also afiegod, that, subsequent to the execution of the potta by 
the defendant, the mooktear of the plaintiff (the ])otta being 
tlrawn on a stamped paper to which additional sheets had been 
pasted to add to its length) had tanqiered with the document 
by removing one of these pasted slieets, and substituting 
another spurious sheet in its |)lacc. 

The order, dated 22nd November 1875, made by the Sub- 
Registrar at the time of registration was as follows: — 
“ Altliough Sheo Shunkcr Sahoy, son of Hanuinan Sahoy, by 
caste Sribustah, and zemindar, inhabitant of Mouza Sahdi 
Biizurg, &c., the executant of this deed, having appeared on the 
2Gth of October 1875, on issue of warrant, made a declaration in 
solemn affirmation, refusing to cause the registration of tbe deed, 

and stated that be wrote this much on the deed which was 

< 

si(fnf;(l ])y him, — i. e., that ‘ Sheo Shunker Sahoy, malik; tliis 
potta cxcouted by me is correct ; by iny owu pen,’ — yet, on looking 
into* two petitions, dated 8th September and 2l3t October 1875 
ntispectively, which, on l)chalf of Sheo Shunker Salniy, have been 
filed in person, it appears that the said Sheo Shunkcr Sahoy 
admits the execution and delivery of tiiis potta, and also it 
appears, from a perusal of this pa})er, that tlie stamp paper, 
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valued Rs. 240, was purchased by Sheo Shunker Sahoy in person 
from the Collector's treasury at Monghyr ; and, on an enquiry 
being made in the CoIIectorate of Monghyr, it appears ttiat no 
other stamp paper except this one, valued Rs. 240, was purchased 
by Sheo Shunker Sahoy from the treasury of the Monghyr CoIIec- 
torate. Under these circumstances, it is very clearly evident 
tliat Sheo Shunker Sahoy in all respects admits the execution 
and delivery of this document; therefore, according to the pro- 
vi^ons of s. 35 of Act VIII of 1871, this document is regis- 
tered.” 

One of the issues raised at the trial was, whether the potta 
had been legally registered; and on this point the Court of 
first instance w'as of opinion, that the Sub-Registrar having 
satisfied Iiiinself by tlie evidence produced before him, and the 
enquiries he himself had made, that the potta had been duly 
executed, and delivered by the defendant, was not bound, for the 
])ur[)oses of mere registration, to consider the other objections 
rai.sed by the defendant, and was, therefore, justified in register- 
ing the document ; and on this ground lield, that the registration 
of tlie potta was valid. 

The defendant, thereupon, ap])ealed to the High Court. 

Mr. Braiison and Baboo Annoda Verslml Banerjca for the 
appellant. 

Mi*. IVoodroffii and Mr. Twulalc and Munshec Mahomed 
Yasoof for the re.spoudent. 

' The following arc judgments of the Court (AiNSLiE and 
BuoucaiTON, JJ.), so far as they are material to tliis report 

AiNSLiE, J.*— At the time that this suit was brought, the Regis- 
tration Act, VIII of 1871, was in force. Section 49 of that Act 
forbids tlic Courts to acco])t or act upon documents of certain 
classe.s, unless they arc registered in accordance with the provi- 
aious of the Act. 

The question then arises whether, when a document purporting 
to have been registered is tendered in evidence,, the Court is to 
accept it on the strengtli of the certificate of registration 
endorsed upon it, or whether it is to satisfy itself that the 
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1879 Registering Officer has strictly conformed to all the provisions 

Sheo of the Act. It appears to me that the Court is to accept the 

Shunkub * * * 

Sahoy certificate of registration. In s. 60 it is laid down that a 

Hikdey certificate of registration being “ signed, sealed, and dated by the 

Narain Regi.itering Oflicer, shall the^n be admissible for the purpose of 

proving that the document has been duly registered in the 
manner provided by the Act.” It may be that on proof that 
the Registrar had been deceived, and by a fraud practised on 
him (e. g., by false personation) had been induced to make a 
certificate which but for that fraud he would not liave made, 
the Court would hold the certificate void and the document 
bearing it inadmissible for want of registration ; but where, as in 
this case, it is admitted that the certificate was the intentional 
and deliberate act of the Registrar, done with knowledge of 
what is alleged as rendering it void, in my opinion the Court 
cannot go behind it. The Registrar may have been mistaken 
in supposing that he ought to register the document, but never- 
theless«his certificate is under s. 60 sufficient to meet any objec- 
tion under s. 49. Refusal by a Sub-Registrar to admit a docu- 
ment to registration may be questioned by an appeal to a Regis- 
trar, and refusal by a Registrar may be questioned by a petition 
to the District Court, but tliere is no provision in the law for 
revising orders for the admission to registration of a document. 
The Act makes no provision for altering such orders, and they 
are consequently final, and the reason for tlie difference is 
obvious. The object of the Act is to guard against fabrication of 
false documents of title from time to time, as the temptation to 
manufacture them arises, by insisting that all documents of 
certain classes shall be produced for registration within a limited 
period of time from the date of execution, and shall be entered 
in public registers after their execution has been ascertained, so 
that, their purport afid condition being thus fixed, they may not 
afterwards be open to bo tampered with. Registration docs not 
do away with the necessity of proof, except so far, that where a 
person admits that he has registered a document, ho cannot well 
deny its execution ; but he may deny its validity, whether on the 
ground that ho was deceived into executing it, or that the con- 
ditions have not been complied with by the person seeking the 
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benefit of it, or any other ground on which a person may claim 
to be relieved from the operation of an engagement ; and of 
course he may deny both execution and registration, ♦or he 
may admit the former and deny the lattef. In these two last 
cases, he in effect asserts that a fraud has been practised not 
only on himself but on the Registering Officer, and if he can 
succeed in establishing this, the Registrar’s certificate becomes of 
no effect. Thus the Act, which in s. 49 invalidates documents for 
non-rcgistration, provides remedies for improper refusals to regis- 
ter, but leaves documents when once registered to be dealt with 
on their merits by the Courts 

The appeal must be dismissed with costs. 

Broughton, J. — I am entirely of the same opinion. With 
regard to the objection that the document which is the subject 
of this suit has not been properly registered, and could not be 
received in ovidciico, it appears to me that when a document is 
presented for registration, the Registrar has a duty to perform 
which involves an cnepury by him as to whether he should 
register it or not. Having performed that duty, and having 
done the act required by the Legislature, it is not possible for 
us, in the absence of any power for reviewing the act of the 
Registrar, to go behind it. When a document which purports 
to have been registered is tendered in evidence, the Court 
cannot reject it for non-compliance with the Registration Law, 
but can deal with all other objections against it on their merits. 

Appeal dismissed. 


1879 

Shed 

Shuekob 

Sahoy 

V. 

Hirdky 

Nabaist 

Sauu. 



30 


THE INDIAN LAW UBPORT8. 


[VOL. VI. 


1880 
June 10. 


Before Mr, Justice Morris and Mr, Justice Prinsep, 

PEARY LALL MOZOOMDAR (Plaiktifp) r. KOAIAL KISHOllE 
DASSIA (Dbfendanf).* 


Order of Transfer^ Powers of High Courts Code of Civil Procedure 
(Act X of 1877), 8. 25. 

The Ili^Tli Court cannot make an order of transfer of a case under 
8. 25 of the Code of Civil Procedure, unless the Court from which the transfer 
is sought to be 'made has jurisdiction to try it. 

In tliia case a rule had been obtained calling upon the 
defendant to show cause why an order should not be made 
authorizing the District Judge of llungpore to try an appeal 
from a decision of the Subordinate Judge of Rungpore. It 
appeared that, after the hearing in the lower Court and before 
the appeal was filed, tlie land in respect of which the suit was 
brought was transferred to the district of Pubna, but the 
appeal was filed in the Court of the District Judge of Rung- 
j)ore, who, owing to the transfer, had no jurisdiction to hear the 
appeal. 

Baboo Grija Sunkiir 31oznmdar in support of the riile. 

Baboo Okil Chunder Sen showed cause. 

The judgment of the Court (Mouiiis and Pkinskp, JJ.) was 
delivered by 

Mokkis, J. — We cannot pass the order asked for, authorizing 
the District Judge of Rungpore to try the appeal. 

It appears that the suit was tried by the Subordinate Judge 
of Rungpore. Bef(jre the appeal was made, the land which 
formed the subject-matter of the suit was transferred to the 
district of Pubna, and the District Court of Pubna, conse- 
quciAly, alone had jurisdiction to hear the appeal. The appeal, 

* Rule No. 970 of 1880, issued to show cause why Appeal No. 10 of 1879 
in the Court of the Judge of Rungpore should not be heard niid determiued 
by that Court. 
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however, was inadvertently filed in the District Court of Bung- 
pore, where, no doubt, it can more conveniently be tried. But 
we can, under s. 25 of the Code of Civil |^rocedure, direct the 
transfer of an appeal only from a Court having jurisdiction to 
receive and try it. We have no power to authorize any Court 
to assume jurisdiction to receive and hear an appeal contrary 
to the usual course prescribed by the Code. We, therefore, 
leave the appellant to take the necessary steps to place his 
appeal in the Pubna Court, and he can then renew his appli- 
cation to us, which is otherwise unobjectionable. 

♦ Rule discharged. 


Before Mr. Justice Jackson and Mr. Justice Tottenham. 
IIAZIIIGAZI (oNEOPTiTB Defendants) v. SONAMONEE DASSEE and 

OTHERS (I’l.AINTlFFS).* 

lbs Judicata— Jmli^mcnt ofrainst one Co»x%arer. effect of on Inthest of 
other Co- Sharers -Code of Civil Procedure (Act X of 1877), s. 13, 
expl. 5—lbpeal, Effect of. 

Explnn.'itioii 5 to s. 13 of the Code of Civil Procedure would not make a 
judgment obtained in a suit uirtiinst one co-sharer binding on another co- 
flliiirer no party to sucli suit, in respect of the rights enjoyed in common by 
such co-sharers in their common property. Nor could such explanation be 
applied to a case iustitufed, or the judgment delivered in such case, during 
tlie time wIhmi the old (Jode of (’ivil Procedure was in force. 

Tins wns a suit to doclaro the plaintiffs’ jaraai rights to certain 
lands. 

The plaint stated, intn a/in, that one Dwarkanath Sirkar, 
son of the ])laintiff Sonamonee Dassee, obtained a mauiusi lease, 
dated the Cth May 1859, of twelve and n-half higas of land, 
from one Jarip Gazi and his brother Bouomali Gazi ; that the 
right, title, and interest of those brothci-s in their lands, together 

* Appeal from Appellate Duoreo, No. 1044 of 1879, iigainat the decree of 
Alex. T. Maclean, Hwi., .Tu(l«e of the 24.P«rj;annns, ilate<l the 29tli May 
1879, reversing the <1ocreo of Daboo Koineah Ohumicr Lahiri, First Maiuif of 
liiiaii'hant, dated the 12th February 1879. 
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1880 with other lands, were purchased by the defendants at an auction - 

Hazir Gazi sale ; that tlie plaintiffs thereupon paid the defendants the rent of 
SoNAMONEE the laScls ill their possession; that the defendant, Nadir Gazi, for- 
Dassbk. (jj,.pQjgg0gsgj ^ 1^0 pJaintiffs of two bigas of the lauds held by 

them; that Kedarnath and'i his mother, plaintiffs in the present 
case, thereupon instituted a suit in the year 1873, against Nadir 
Gazi only, to recover the said two bigas of land, and obtained 
a decree in the Court of first instance, but that the said decree 
was set aside by the lower Appellate Court; that, pending the 
time between the remand order made by the High Court in 
that suit, and the subsequent confirmation of the original decree, 
both the defendants seized the rest of the lauds of the plaintiffs ; 
that Kedarnath died in November 1877 ; and that the plaintiffs 
in the present suit became entitled to the lands in dispute. 

The defendant Hazir Gazi, in his written statement, alleged that 
the purchase at the auction-sale mentioned in the plaint was made 
by both the defendants in the name of the first defendant from 
joint funds ; that the patta relied upon by the plaintiffs was 
fraudulent, and fabricated by the plaintiffs in collusion with 
Jarip and Bonomali Gazi, the former owners of the property; 
that he had not been made a party to the former suit, and that 
his present contention in respect of ilie genuineness of the plain- 
tiffs’ patta could not be considered as yor judicata as against him, 
•The defendant Nadir Gazi did not defend the suit. 

The Mun.sif dismissed the plaintiffs’ suit, on the grouml that they 
had failed to prove their possession and subsequent dispossession 
as alleged by them ; and he found that the suit was a fraudulent 
one ; and that the patta, and most of the other documents filed 
by them, were foigeries. The lower Appellate Court was of 
opinion, that although the defendant Hazir Gazi Ijad not been 
made a party to the previous suit, yet, he being the brother of 
the defendant in that suit, and according to his own admission 
having acquired the superior title to the lands in dispute by 
purchase with joint funds in that brother’s name, was estopped 
by the provisions of s. 13, expl. 5, from contesting, in the 
present case, the validity of the patta set up by the plaintiffs, 
which had already been proved in the former suit, and for this 
reason reversed the decision of the Court below. 
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The defendant Hazir Gazi appealed to the High Court. 

Baboo Jogesh Chunder Roy for the appellant. 

Baboo Nil Madhah Bose for the respondents. 

The judgment of the Court (Jackson and Tottenham, JJ.) 
was delivered by 

JacksoN/ J.— -There must be a remand in this case. The 
Judge has given to the judgment previously obtained against 
Nadir Gazi an effect as regards the brother and co-sharer Hazir, 
wliich, in our opinion, s. 18 of the Code of Civil Procedure does 
not warrant. That section provides : — “No Court shall try any 
suit or issue in which the matter directly and substantially in 
issue liaving been directly and substantially in issue in a former 
suit in a Court of competent jurisdiction, between the same 
])arties, or between parties under whom the)’' or any of them 
claim, litigating under the same title, has been heard and fiaally 

decided by such Court;” and expl. 5, whicli is referred to, 

• 

says, — “ where persons litigate ho)id fuU in res|)ect of a private 
right claimed in common for themselves and others, all persons 
interested in sucli I'ight sliall, for the purpose of this section, be 
deemed to claim under the ])ersons so litigating.” Now, we are 
not prepared to say that the cxi)Ianatiou has this meaning, that 
a judgment obtained against a co-sharer in the property is 
binding against anotlicr i;o-sharcr in the property, and clearly 
it wmiild not be so where the fii'sl suit did not purport to liave 
been litigated bomifule in respect of a right claimed in common 
by two persons. In addition to that, the judgment relied upon 
in the present case w\as obtained long before the enactment of 
the present (Jode, and wo are not at all jircpared to sny that 
expl. o of s. 13 Avould apply to a judgmeftit under the Code 
now repealed. These considerations A^ery seriously affect the 
judgment of the lower Appellate Court upon the facts. \yo 
think, therefore, that the case must go back for a new trial. The 
costs will follow the result. 

Case remanded. 
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Before Mr, Justice Jackson and Mr, Justice Tottenham, 
KEDARNATH NAG (Dbmkdant) c. KHETTURPAUL SRITIRUTNO 

_ AND ANOTHEB (PlAINTIFFS).* 

\ 

Limitation Act (XV of 1877), sched. it, art, Breach of Covenant in a 

Lease, 

The defei\dant took certain laud from the plnintiiT under a rej^istered leaMC, 
which contained a clause prohibiting the defendant from digging a tank on 
tlie land without the plaintiff’a permission. The defendant having, never- 
theless, constructed a tank without such permission, the plaintiff brought a 
suit to compel him to till up the tank, or, in case he should fail to do so, for 
compensation. 

Ileld^ that the period of limitation applicable to such a suit was art. 120 of 
sched. ii of the Limitation Act. 

Baboo Sreemth Doss aud Baboo Golap Chunder Sircar for 

the appellant. 

« 

Baboo Bhoyruh Chunder Banerjee for the respondent 

The facts of this case sufficiently appear in the judgment of 
the Court (Jackson and Tottenham, JJ.), which was 
delivered by 

Tottenham, J.— The appellant in this case holds a jumma 
in the estate of the Sobha Bazar Bajali, the late Sir Radlia 
Kant Deb Balmdoor, of which estate the plaintiffs are trustees. 

By his lease the defendant was prohibited from digging any 
tank iu his holding without the permission of his lessor. He 
has, however, excavated a tank, and built pucka ghats, con- 
verting the surrounding lands into a garden. 

The plaintiffs brought this suit to com[>el him to fill up the 
tank, and to restore the land to its original state, or, should lio 
fail to do so, to make him pay them Rs. 715 as compensation. 

Tiie defendant pleaded limitation, aud further, that the tank 

* Appeal from Appellate Decree, No. 1329 of 1879, against the decree of 
U. Beverley, Esq., Additional Judge of the 24-Farganna8, dated the 9tb of 
April 1879, reversing the decree of Baboo Dworka Nath Mitter, Muniif of 
Sealdah,^dated the 4th of September 1878. 
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'was excavated with the knowledge (\nd permission of the former 
executors of the estate^ who also made no objection at the 
time the work was done. The first Court finding that the*tank 
was made at least four years previous to the suit^ held, that the 
plea of limitation was established, because it thought that the 
suit came under art. 32 of the second schedule of the Act, 
which prescribes two years as the period for a suit against a 
person for perverting property to purposes other than the 
specific purpose for which he has a right to use it. On the 
merits, the first Court held, that the defendant had failed to make 
out that he had obtained any permission to excavate ; but at 
the same time held, that the long silence of the plaintiffs and 
their predecessors, who had quietly allowed the defendant to 
lay out money in improving the property, implied acquiescence 
on their part. It considered that, in equity, the plaintiffs were 
entitled to no relief; and dismissed the suit. 

The Appellate Court was of opinion that the suit did not 
come under art. 32 of the Limitation Act, but under art.«116, 
which gives a period of six years (1). It, therefore, overruled 
tlie Mnusif^s decision that the suit was burred by limitation. 

On the merits, the Appellate Court hebi, that the defendant 
had wrongly broken the conditions of his lease, and that he 
could not be allowed to plead that he bad improved the land, 
or that his lessors had taken no steps to restrain him at the 
time he made the tank. The Court gave the plaintiffs a decree, 
by which tlie defendant was ordered to fill up the tank within 
six months, or in default to pay to the plaintiffs a sum of 
Bs. 300. 

The defendant, in this second appeal, contends, that the lower 
Court was wrong in overruling the plea of limitation ; that, 
under the circumstances, tlie plaintiffs were not entitled, after 
so long a period, to an order for the filling up of the tank 
again witli earth, and that, at any rate, no more than nominal 
damages should have been awarded. , 
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(1) From the judgment of the Ap- oaie of Nobocoomr Mookkopadha^tk 
pellate Court it appears that the lease v. Sim Mullicky poif, p. 94. 
was a registered document. See th^ 
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1880 As to limitation we think witli the lower Appellate Court 
Eeoarnath that art, 32 does not apply to this case. It seems to us to 

V, *' fall ilnder art. 120, which gives a period of six years. 

Ehbttub- 

PAUL. 

Sbitibutno. ^Xhe subsequent portion of the judgment, in which certain 
equitable considerations arising in the case are discussed, is not 
relevant for the purpose of this report. A decree for nominal 
. damages was given.) 

Appeal alloioed. 

Before Mr. Justice Jackson and Mr. Justice Tottenham. 

lUMCOOMAR MITTER (Plaintiff) ICHAMOYIDASI^Represknta- 
SHYAMACIIARAN SIKKAU, one op the Defendants).* 

Hindu Widow-^ Money borrowed to defray Orand» Daughter's Marriage 
Expenses—Liability of Reversioner. 

A Hindu widow borrowed a sum of money for the purpose of defrnyln" 
the marriage expenses of a grand-daughter, the child of a son who had pre- 
deceased his father. 

Held^ that such sum, although it could not properly be considered a charge 
on the grandfather’s estate, yet was one which was legally recoverable from 
the heirs, who, on the death of the widow, succeeded to the possession of such 
estate. ' 

This was a suit for the recovery of Rs. 750, The plaint 
alleged that one Nilmoni Sirkar died on the 28th August 1865, 
leaving him surviving his widow Bindubasini, his daughter-in- 
law, Bhabasuudari, one of the defendants, and three unmarried 
graiid-daiighters (daughters of Bhabasuudari); that Bindubasiiii, 
while in possession of her deceased husband’s esfate, in order to 
meet tlie expenses of the marriage of Kusumkumari, one of these 
grand-daughters, borrowed, iu conjnnction with the defendant 
Bliabasundari, from the plaintiff, the sum of Rs. 750, in two sep^ 
rate sums of Rs. 500 andRs. 250, obtaiued on the 25tk of May 

• 

♦ Appeal from Appellate Decree, No. 1887 of 1S79, against the decree of 
Rnboo Sreenath Roy, Subordinate Judge of Uooglily, dated the 5th iMay 1870, 
affirming the decree of Baboo Qobiud Chunder Ghoae, Second Munsif of 
Howrah, dated the lOtli May 1878. 
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and the 6tli of June 1875, on an agreement to j)ay back the same 
by selling a portion of the |)roperty of Nilmoni Sirkar, deceased ; 
that Bindubasini died on the 19tli ITovember 1875 wthout 
carrying out the terms of her agreement ; that the defendant 
^hyainacharan Sirkar obtained a certificate ns heir to the estate 
left by the said Nilmoni Sirkar, and thereby rendered himself 
liable to the payment to the plaintiff of the sum, the subject of 
the present suit. 

The defendant Sliyamacharan, in his written statement, stated, 
that the allegation ot the plaintiff as to the loan was false; that, 
not having inherited the immoveable property of Nilmoni Sirkar 
through Bindubasini, iior through the son (J Nilmoni Sirkar, 
who predeceased his father, he was not bound by any con- 
tract entered into by Bindubasini during her lifetime; that 
the money, if borrowed, had not been obtained for the purpose 
alleged in the plaint ; and even if this allegation was true, a 
loan for such [)iirpo8e was not one for which a widow in posses- 
sion of her husband’s property would be entitled to make tgcharge 
on such property under Hindu law. The defendant Bhaba- 
sundari admitted the debt. 

The Court of first instance, on the preliminary point, whether 
the plaint disclosed a cause of action against the defendant 
Shyamacharan, was of opinion that, it having been held by a 
judgment of the High Court — Dasi v. Kashinath 
Z)tfs (1)— that where a Hindu predeceased his fatlier, leaving 
no male descendants nor any self-acquired properly, his widow 
was not entitled to maintenance out of the ancestral estate, the 
same rule would apply with greater force to tlie daughter of such 
widow, and thereupon rested its decision, that the debt, even if 
coutrucled by Bindubasini for the purpose alleged in the plaint, 
was a personal debt, and could not, therefore, be considered 
f a legal charge on the deceased husband’s estate. The suit was, 
therefore, dismissed as against the defendant Syamacharaii, but 
decreed against Bhabasundari, who admitted the debt. 

The lower Appellate Court was of opinion, that although it 
might fairly be contended that the marriage of a grand-daughter 
was a religious duty, which Bindubasini might deem it imperative 
(1) 3 U. L. R., A. C., 15. 
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1880 npon herself to perform, jet the obligation woo onij a moral, and 
BAiioooMA.a not a legal obligation wbicli could be enforced bj the law : and 
V, •lilthough it was equally clear that a grandfather is burdened 
with the duty of performing the ceremonies of marriage of a 
grand-dauglitei% there waf no authority for the proposition that 
lie could be made liable for the expenses attendant on such mar* 
riage ; and where this liability could not be fixed on the grand- 
father, it could not afterwards be assumed by his widow. It, 
therefore, upheld the judgment of the Court below. 

The plaintiff Bamcoomar Mitter thereupon appealed to the 
High Court. 

Baboo Oooroodas Banerjt (with him Baboos Srish Chunder 
Chowdhry^ and Saroda Churn Mitter) for the appellant. — A 
Hindu widow can alienate property for the spiritual welfare of 
her husband: Dayabhaga, Chap. XI, Sec. i, pages 56 to 61 ; 
Virainitrodaya, Chap. Ill, Part I, Sec. iv (Golap Chunder 
Sastri’s translation, page 141) ; Collector of Masulipatam v. Cavaly 
Venenta Nnrainapah {\) \ and Chowdkry Junmejoy Mullick v. 
Russomoyee Dossee (2). So debts iiiciirred by a Hindu widow 
for purposes conducive to the spiritual welfare of her husband 
are recoverable from her husband’s estate in the hand of rever- 
sioners: Umrootram Byrayee v. Nnrayundas Ruseekdas (3). 
The marriage of a son’s daughter before puberty is necessary 
for the spiritual welfare of the graiulfatlier ; Dayabhaga, Chap. 
XI, Sec. ii, paras. 6 and 7. 

Baboo Prannath Pundit for the respondent.— Tlie duty of 
jiroviding marriage expenses attaches to brothers, and not to any 
more distant relations or collaterals : Strange’s Hindu Law, 
Vol. I, pages 170-71 (Lon. £d., 1830). Under the Hindu law 
the unmarried daughter's marriage expenses are considered a debt 
due by the father, and; as such, a charge on the inheritance in 
the hands of the brothers. The case of Umrootram Byragee 
V. Naraynndas Rueeehdat (3) is a Bom^y case, and hap no 
application in Bengal. 

(1) S Moore’s L A., 600; 8. 0., 2 W. R., P. C, 61, 

(2) 11 B. L. K., 418 ; 8. C., 10 W. R., 800. 

(8) 2 Borr. (Ed. 1868), p, 201, cited iu 1 Mor. Dig,, p. 286, No. 39. 
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The judgment id the Court (Jackson and Tottbnham, JJ.) 
was delivered by 

Jackson^ J. — We are unable to concur in the judgment of 
the Courts below^ although, of course, in dissenting from two 
Hindu gentlemen on such a point we feel considerable diffidence* 
But it appears to us that the plain rules of Hindu law, as well 
as those of equity and good conscience, are in favor of the plain- 
tiff in this case. If the widow, to whom this money was advanc- 
ed by the plaintiff, had, in order to pay it off, either alienated or 
pledged a portion of the estate, we should have had no difficulty 
at all, because that would have been an alienation or a pledge for 
a purpose, which is distinctly laudable and recognized as such by 
authorities on Hindu law ; — laudable I say and proper, because 
the purpose for which the money was borrowed was to promote 
the marriage of the sou’s daughter of Bindubasini’s deceased 
husband. Now, it appears to us, and we think it admits of no 
doubt, that the male issue of such a marriage, supposing a male 
to result, would be capable of producing spiritual religious 
benefit to the deceased liusband of Biudubasiui, being the sou 
of his son’s daughter. Then it appears that no alienation took 
place, and the suit is not to recover a property alienated for such 
purpose. The matter proceeded no further than the incurring of 
a debt, and the present suit is to recover that debt. The ques- 
tion is, whether the debt is such as either to amount to a charge 
upon the estatc,*or more simply such as the defendants now in 
possession of the estate of Biudubasini’s deceased husband are 
liable to pay. It appears to us that there is nothing in the cir- 
cumstances which constitutes it a charge, properly so-called, upon 
the estate ; blit we have no doubt that the defendants are liable to 
pay that debt. Tliere is a case— f/mroo/ram Byragee v. iYara- 
yundas Ruseekdas (1)— which shows that, in a case much re- 
sembling this, apparently the heirs of a fleceased Hindu were 
obliged to pay, and the estate was held liable to satisfy a debt 
inculred by that deceased Hindu’s widow for a proper pqrpose. 
That appears to us to be a just and equitable decision, and vte 
think we are entitled to follow it. It appears that if these daugh- 
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(I) 2 Borr. (EM. 1863). p. 201, cited iu 1 Morlej’e Digest, p, 888, No. 99. 
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ters lind not been married before they attoined the age of 
ixAMijooiiAu. puberty^ spiritual consequences of a most serious kind might be 
V. *&xpecfed, according to Hindu doctrines, to arise both to tlieir 
deceased father and deceased grandfather ; and therefore the widow 
must be held to have beemright in doing what she did to avert 
such consequences. We think the judgment of the lower Courts 
must he set aside, and as the other points raised have not been 
determined, the case must go back to the Court of first instance 
for trial. The costs of this appeal will follow the result. 


Cfi.^e remanded. 


Before Mr, Justice White oml Mr, Justice Maclean. 
llf THK MATTER OP THE PETITION OF NAN UK PERSIIAD. 

NANoK PERSIIAD r. LALLA NITYA LALL.* 

Appeal ^Refusal of District Judge to recall a Certificate under Act ^ 
. XXVII oj 18110. 

No appeal lies from an order of a District Judire, refusing an application to 
recall a certiticate granted by biin under Act XXVll of 1860. 

Mr. Twidalc for the appellant. 

Baboo Mohesh Chunder Ghoivdliry and Baboo Chunder Madhub 
Ghose for the respondent. 

The facts of this case .sufficiently appear from the judgment of 
the Court (White and Maclean, JJ.), which was delivered by 

White, J. — This is an appeal against an order of the District 
Judge refusing an application which was made by the appellant 
to recall a certificate which had been granted to Lalla Nitya 
Lall, the re.spondent, under Act XXVII of 1800, and to grant 
under that Act a certificate to the appellant, to collect the debts 
, of one Guru Proshad, deceased. 

Woi think that, in suchaca.S6 as this, no. appeal lies to this 
Court. A District Judge appears to have jurisdiction to enter* 

* Appeal from Order, No. 76 of 1880, against the order of J. M. Lowii, 
Esq., Judge of Bbagalpore, dated the 19th December 1879. 


1880 
May 17. 
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taiu an application to recall a certificate \rhich be has granted, i860 
although it is by no means clear from the cases which have 
been cited what is the basis of his jurisdiction, for Act JfXVII the 
of 1860, which alone gives him jurisdiction to grant a certificate, ^™akto 
is altogether silent on the subject. Pbbshad. 

But whatever may be the origin of his jurisdiction, we are of 
opinion that where he has refused to recall a certificate which 
he has granted, no appeal lies. The Act of 1860, of course, gives 
no appeal, and looking to the nature of the proceeding, the order 
being one merely of refusal, does not seem to be of an appeal- 
able character. An application to recall a certificate is in the 
nature of an application to the Judge to review his former 
decision, and when he refuses the application, he does not appear 
to do more than decline to alter his first decision. 

The appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr, Justice Jackson and Mr, Justice Tottenham, 

HARAN CHUNDKR BANERJI and others (Plaintipm) c. flURRO 
^ MOIIUN CHUCKERBUTTY (Dependant).* 

Hindu Lam-— Adoption of Orandnephew-- Reflection of a Son’^Appointment, 

A grandnephew may be validly adopted under Hindu law. 

Morun Moee Debea v. Bejoy Kishto Qossamee (1) followed. 

This was a suit for the recovery, with mesne profits, of certain 
lauds, at one time the property of one Nobokishore, deceased, 
by setting aside Ids will; and also for a declaration that the 
adoption of the defendant by Nobokishore was invalid. The 
plaint, inter alia, stated, that Nobokishore had died on the 22Qd . 
Aughran 1279 (corresponding with 6th December 1872), lei^v« 
ing him surviving his adopted son Bissesshur Banerjee ; that 

Bissessliur Banerjee died on the 22ud Fous 1283 (correspoildiug 

• 

* Appeal, No. 32 of 1879, from a decision of Baboo Brojendro Kumar Seal, 
R 07 Bahadoor, First Subordinate Judge of the 24>Faigaimai, dated the I 8 th 
November 1876. (I) W. U., Sp. Na, 121 . 


6 
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1880 with 5th January 1877), and that the plaintiffs, as his heirs, 
^Haban were entitled to succeed to his estates ; that although Nobo- 
Banebji kishore had attempted to adopt the defendant Kedarnuth, 
hJbro adoption, having been made during the lifetime of 

ChuiSeb Bisscssliur, his previouslj^ adopted son, was void under Hindu 
BUTTY, law. The plaint further charged, that the ceremonies prescribed 
by the sliasters had not been observed at the defendant’s adop- 
tion, and that the will alleged to have been made by Nobo- 
kishore was a forgery. 

The defendant, in his written statement, alleged that, on the 
death of a previously adopted son without issue, Nobokishore 
had adopted Bissesshur Banerjee, who stood in the relationship 
of son of one Jogobuiulhu Banerji, the ^^sapinda hhratus puira” 
(nephew) of the said Nobokishore; that suck adoption having 
been declared invalid by certain ])undits under Hindu law, 
Nobokishore had tliereu])ou adopted tlie defendant Kedarnath ; 
that the ceremonies observed at the adoption of the defendant 
were strictly in accordance with those prescribed by the sliasters, 
and that the will executed by Nobokishore was a genuine will. 

The lower Court was of opinion that the adoption of Bisses- 
shur was an invalid adoption. On the facts, the lower Court 
found that the plaintiffs were the legal heirs of Bissesshur; 
that the will executed by Nobokishore was a genuine will ; 
and that the ceremonies enjoined by the sliasters were duly 
observed at the time of the defendant Kedarnath’s adoption, and 
dismissed the suit. Against this judgment the plaintiffs 
appealed to the High Court. 

Baboo Golap Chandra 6VrAar, Baboo Upendra Chunder Bose, 
aud Baboo Mohendro Nath Nag for the appellauts. 

Baboo Troilokho^Nath Mitter and Baboo Bhowani Churn 
Duit for the respondeiit. 

BohooOolap Chandra Sirkar . — The adoption of Bissesshur was 
•valid, being strictly in accordance with the rule ; that a person 
may adopt a child, if the relationship of the adopter to such 
child’s mother might have been such as would have permitted 
a valid marriage between them. See Sutherland’s Synopsis^ 
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head ii ; Dattaka Miraansai sec, para. 166 ; aiid Oattaka 
Cliandrika^ sec. ii, p. 8. The adoption of a grandnephew is 
not repugnant to the Hindu law — Morun Moee Debea y. £€joy 
Kislito Gossamee (1), Chinna Nagaya v. Pedda Nagaya (2), 
Oopal Narhar Safray v. Hanmant Ganesh Safray (3), The 
adoption of Bissessliur being valid, Kedarnath’s subsequent 
adoption during tlie lifetime of Bissessliur is voiA---Ritngama v. 
Atchama (4), Oopee Lall v. Chundraolee Buhoojee (5), Suda^ 
nund Mohapaitur v. Bonomallee (6). 

Baboo Troilohho Noth Mitter. — Paragraphs. 10 and 11, sec. i, 
Dattaka Ghandrika, simply define the class of persons from 
which the boy to be adopted is to be selected.. The exceptions 
'daughter’s son,’ 'sister’s son,’ and 'son of mother’s sister’ 
therein mentioned, only refer to those cases where the adoptive 
father can find no son among his sapmdas^ or one born in the same 
general family. Under this rule, therefore, it would be legal 
to adopt a brother. This general rule is, however, restricted in 
its application by paras. 7 to 8, sec. ii, Dattaka Ghandrika, 
and paras. 15 to 20, sec. v, Dattaka Miraansa, which exclude 
from tlie choice of the adoptive father all sons of sapiudas who 
have not 'the roflection of a son.’ Para, 16, sec. v, Dat- 
taka Miinansa, explains what is meant by tliis expression, viz, : 
" The resemblance of a son, and that is tlie capability to have 
sprung from the adopter himself through an appointment (to 
raise issue on another’s wile), and so forth.” The following 
para, gives the commentator’s deduction: "Accordingly be 
says, 'the brother,’ '])aternal and maternal uncles,’ ' the daughter’s 
son’ and that of the 'sister,’ are excluded, for they bear 
not a resemblance to a son and in para. 20 he says : " In other 
words, such person is to be adopted, as with the mother of whom 
the adopter might have carnal knowledge,” The enumeration 
given ill para. 17 is not an exhaustive list, but is given by way 
of illustration merely^ A grandnephew would properly come 

(1) W. R., Sp. No., 121. (4) 4 Moore*, I. A., 1. ; 

(2) I. L. R., 1 Mad., 62. (4) H B. L. R., 391 } S. 0., 19 W. 

(3) I. L. R., 3 Bomb., 273. R., 12. 

(6) Minb., 317 ; S. C., 2 Hay, 204. 
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1880 under this head, he bearing the reflection of a grandson, rather 
HAhAN than that of a son. The rule laid down by Sutherland in his 
Banbrji Synopsis, head ii, professes to rest on the authority of Dattaka 
Hobbo Dattaka Chandrika, see. ii» 

para. 8. Now the word| there used are 'appointment and 
BUTTY, so forth.’ Appointment does not mean marriage, neither does 
the phrase ' and so forth ’Include that ceremony. The authors 
of these two treatises lived at a time when the custom of 
'appointment* had become obsolete; if the word 'marriage’ 
would have served their purpose as well, they would never have 
gone out of their way to revive an obsolete phrase ; the truth is, 
that these authors endeavoured to explain the vague expression 
' reflection of a son ’ by reference to some understood custom 
which would sufficiently explain their meaning, and at the same 
time be comprehensive enough to include all classes of cases. 
Timt Sutherland’s rule is defective, can be shown from the 
following illustration : A man might have married a woman 
whomjiis father took as a second wife; in other words, he might 
have married his stepmother when in her maiden state, but he 
could not even adopt his stepbrother, a relationship which 
comes clearly within the prohibited list given in para. 17, 
sec. Y, Dattaka Mimansa. The only test, therefore, by which 
it can be determined whether the boy proposed to be adopted 
can be so adopted or not, is by seeing whether there could be 
an appointment as between the person wishing to adopt and 
the mother of the boy to be adopted. As to the persons who 
may be appointed to beget a son on a woman who has no issue, 
see Menu, chap, ix, y. 59. This verse has been incorrectly 
translated by Sir W. Jones. The original for "either by 
his brother or some other sapiiida” is 
the literal meaning of which is " either by husband’s brother or 
sapinda,” that is, sapindas in the position of husband’s brother, 
such as a cousin of the husband and so forth. It is clear all 
sapindas cannot be appointed to raise issue ; a father, for 
instance, cannot be appointed to raise issue on his daughter-in- 
law. When the author of the Mimansa says, that a ' reflection 
of a son’ means the capacity to have sprung from the adopter 
himself through an appointment and so forth, and immediately 
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after says,—" accordingly, the brother, the paternal and mateiv 
nal uncles, the (laughter’s sons, and that of the sister’s are 
excluded,” he clearly means to say that one, though a sapsnda, 
could not by appointment raise issue on his paternal uncle’s 
mother. If one is incompetent to raise issue by appointment 
on the mother of his paternal and maternal uncles, he cannot 
be competent to raise issue on the wife of his cousin’s son. Can 
a widow adopt her uncle’s son ? see Sir F. Macnaghteu’s Consi- 
derations, 168. A paternal uncle’s son cannot be adopted— 
Cowell’s Hindu Law, vol. i, p. 317. Section ii, Dattaka Chan- 
drika gives the two forms of adoption, one of which, under 
para. 13, it is indispensable to observe. Paras. 3, 5, 7, 9, and 10 
give the forms of adoption according to Vriddha Qautoma; 
para. 11, that according to Vaivashta. The expression ‘ reflec- 
tion of a son * occurs only in the former, from which it may 
be argued timt it is not essentially necessary according to the 
Chandrika that the son proposed to be adopted should bear the 
resemblance of a son. Vriddha Gautoma’s form of adoption, 
however, not only prescribes the ceremonies to be observed, 
but defines also the qualifications of the boy to be adopted; 
while that of Vaivashta simply enumerates the ceremonies neces- 
sary. It is apparent that the qualifications given by Vriddha 
Gautama were intended to ap|)ly to both forms of adoption. 
With respect to the case of Morun Moee Debea v. Bejoy Kishta 
Gossamee (1), the question as to the validity of the adoption of 
a grandnephew was one not properly before the Court. The 
conclusions arrived at by the Court on this point, therefore, 
cannot carry the weight of judicial decision. 

Baboo Golab Chaud Sirkar iu reply. 

The judgment of the Court (Jackson and Tottenham, JJ.j 
was delivered by 

Tottenham, J.{ who, after shortly stating the facts, proceeded 
as follows) Tlie material issues on the merits were, whether the. 
will of Nobokishore, of which probate had been granted, could 
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be questioned in this suit; whether the ceremonies enjoined by 
the Shasters had been duly performed at the defendant’s adop« 
•tion;twhether the adoption of Bissesshur was valid or not ; and. 
wliether, if defendant’s adoption be invalid, he is entitled under 
the will to retain the property. 

The Subordinate Judge disposed shortly of all the issues 
except that which raises the question of the validity of tlie 
adoption of Bissesshur. If that adoption was valid, the defend- 
ant Kedaruath was not a legally adopted son; if Bissesshur 
was not legally adopted, then Kedarnath’s title cannot be 
assailed: for tliat all the proper forms and ceremonies were 
observed in regard to him was found by the lower Court, aud 
has not been denied before us, though a denial of it was set out 
in the memorandum of appeal. The lower Court discussed at 
great length the issue touching the validity of Bissessimr by 
adoption, aud came to the conclusion that it was invalid. It 
considered that, upon the correct interpretation of certain pas- 
sageSfOf the Dattaka Chaudrika aud Dattaka Mimausa, it must 
be held titat a boy cannot be adopted by a Brahmin, unless he 
be of the same generation as the intending adopter's sou would 
be. The Subordinate Judge relied much upon what he con- 
siders to be the true meaning of the somewhat vague phrase the 
boy bearing the reflection of a son,” which occurs in one of the 
verses in which the ceremonial rites of adoption are prescribed, 
as allowing that an adojited son cannot be chosen from a gene- 
ration more than one degree below the adopter. He observes 
that a grandnephew bears the reflection of a grandson rather 
than that of a sou. In coming to the conclusion which he did 
upon this point, the Subordinate Judge has been chiefly guided 
by considerations as to whether there could be an appointment 
(in the technical sense of Hindu law) as between the person 
wishing to adopt aud the mother of the boy to be adopted. 
This he considers to be the only test, because the meaning of 
the |ihrase ^ reflection of a son’ is explained by the commen- 
tators to be ^^the capability to have been begotten by the 
adopter through appointment and so forth.” (1) 

(1) Vide Dattaka Gbandrika, sec. ii, pnrai. 7, 8 ; Dattaka Mimansa, see. v, 
para.Jd eieeq. 
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The generally accepted rule deduced from this explanation 188(> 
is ( 1) that the adopted son’s natural motiier must be one with Habar 
whom the adoptive father might have lawfully intermSrried baneui 
while he was yet unmarried, aud this rule has been thought to hdbbo 

receive support from the prohibition coutaiued in books from HoHtrR 

, . , , . OhuckbIi^ 

odopting a ^ daughter’s son,’ a ' sister’s son,’ aud the 'son of the som. 

mother’s sister,’ There are, no doubt, exceptions to this rule, 
expressly provided in the prohibition to adopt paternal and 
maternal uncles, for the ' uncle ’ may be the step-uncle, and 
therefore the son of one who might lawfully have been married 
to the man desiring to adopt. But because of these exceptions, 
the Subordinate Judge rejects the generally accepted rule 
which has been judicially affirmed by the High Courts of Ma- 
dras (2) and Bombay (3) in several reported cases; and for the 
rejection of which no authority exists in any case decided by 
this Court or by the Judicial Committee of the Privy Council. 

The Subordinate Judge did not overlook the fact that, in 
deciding that a brother’s or cousin’s grandson could not legally 
be ado[)ted, he was acting in direct opposition to a decision of 
three former Judges of this Court in the case of Morun Moee 
Debea v. Bc/oy Kishto Gossamee (4). He considered himself 
not bound to follow this decision, because, iude|iendently of that 
question, that case was disposed of upon another point which 
rendered it unnecessary to determine whether the adoption was 
valid or not; and also because, as he notes, the case was not a 
Pull Bench case properly so called. Whether necessarily or 
not, however, the question was decided, and the three Judges 
were unanimous in their opinion. We cannot doubt that they 
came to that opinion after careful deliberation, for the point 
was one upon which the two Courts below had differed, aud upon 
which the opinion of the Pundits, accepted as correct by the 
first Court, was not iu accordance with the view adopted in this 
Court. The decision, therefore, even if it has no more legal 

(1) Vide Sutherland’s Sjnopsis; Dattuka Miinunsa, seo. v, para.’ 20; 

Dattuk. Chandrikii, aec. i, pan. 11. ' 

(2) Vidt I. L. R., 1 Mad., 62 ; 2 Mad. U. C. Rep., 462. 

(8) ViVb L L. R., 3 Bomb., 278. 

(4) W.R^8p.No.,12l. 
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force than an expression of opinion^ is entitled to very great 
weight, more especially as one of the Judges was Mr. Justice 
'SumSoouatli Pundit. We think that the Subordinate Judge 
would have done well to follow this opinion and the general 
course of decisions as to^viio is eligible for adoption^ and that 
Ins contrary view must be overruled in this case. We think it 
by 110 means clear that the phrase ^ the reflection of a sou ’ 
was intended to bear the limited signiflcation which he has put 
upon it ; and looking to the place in which it is fouirdi we think 
it is very questionable^ whether it was intended to limit the 
generation from which a son might be adopted, or is anything 
more than a descriptive epithet applied to the child adopted. 
The phrase, as has been said, occurs only in the portion of the 
books which prescribes the ceremonial, and not in the part which 
lays down rules as to the selection of a son. Had the lawgiver 
intended to limit the choice to the one generation next below 
the intending adopter, he would surely have laid it down dis- 
tinctly, and not have left it to be doubtfully, and with much 
dispute, evolved from an epithet applied to the child in the verses 
describing the ceremonies to be performed, and as to whom, 
those ceremonies have been nearly completed. The passage has 
no doubt provoked discussion and difference of opinion amongst 
the Pundits, but so far os either common sense or any judicial 
authority goes, there is no ground for holding that a grand- 
nephew or a cousin’s grandson, when adopted, does not equally 
with a nephew bear the reflection of a son. We prefer, there- 
fore, to follow in the course pursued by the Courts hitherto, 
and to hold that the adoption by Nobokishore Banerjee of 
Bissesshur was valid^ So far, therefore, as the Subordinate 
Judge’s decision in (his suit is based upon the finding that Bis- 
sesshur was not legally adopted, and that the defendant Eedar- 
nath was, it' must be" set aside, and the plaintiffs being admit- 
tedly the heirs, will liavb a decree for all the property subject 
to tbe rights of Eedarnath, if any, under the will of Nobo- 
'.kishore. 

(Tire learned Judge /then proceeded to discuss other points 
in the case not relevant to this report). 


Decree oartW, 



VOL VL] 


CALCUTTA SERIES. 




Btfore Sir Richard Oarihf IT/., Chief Juitiee^ and Mr, Jmtiei Mitler, 

KALKHUNKUR DOSS (Plaimtiff) if GOPAL CflUNDER DUTT 
(Dbfbmdam) * 


1680 
May 81. 


Res Judicaia^Prescriptive liight-^Civil Procedure Code {Act X of 1877), 
s, 13, expL 5. 


4 


Explanation 6 of a. 13 of Aot X of 1877 only applies to cases where 
several diSerent persons claim an easement ot other light under one common 
title, as for instance, where the inhabitants of a Tillaire claim by custom a 
right of pasturage over the same tract of laud or to take water from the same 
spring or well. 

Where therefore A, in defending a suit brought against him by B, to have 
it declared that he had a right (o build a wall across a drain, set up a pre- 
set iptive right to use the drain, and it was decided that no such prescriptive 
right existed in A ,* 

And, subsequently, C brought a suit against B, claiming to use the same 
drain os an easement and asking for the removal of the wall in qnestien in the 
former suit, and B set up the judgment in the suit between himself and A, as 
a bar to the suit,* 

Meldf that the right claimed by C not being one which he and other 
iiihabitants of the neighbouthood claimed under one common title, but a pre- 
scriptive right which he claimed individually tn respect of hs own house and 
premises^ and depending upon the length of time he had used the right, was a 
separate claim, and that the judgment in the suit between B and A did not 
operate as a bar to his suit. 


Tais was a suit brought by one Kalisliuiikur Doss, to 
establish his right to a certain easement, and for an injunction 
restraining one Gopal Ghunder Dutt from interfering with that 
easement, and for the removal of a wall. 

The plaintiff was the owner of a house, ihe back premises of 
wliich adjoined certain lauds of the defendant ; at the ex- 
tremity of these premises was a privy Ijelonging to the plaintiff, 
the refuse from which was in part carried away by a drain 
over the defendant’s land, and partly was removed by the plain- 

• j f ^ 

* Appeal under e. Id of the Letten Patent, ajpunit the decree of Mr. 
Juitioa Tottenham, dated the ISth Januar, 1880, in appmd from Appellate 
l}(Hra«hMo.«t>8ori8T9. 


1 
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^880 tiffs sweeper, who was aooustoihed to pass alSng the draih for 
purpose. The’plaindff cltumed a presoriptive right to the 
Doss tise of'the drain and to the passage of his sweeper along it. 

Gopai. ^^8 defendant denied the plaintiff’s right to any such easement, 
having some time previonsly built a wall across the drain in 
question, in such a manner as to impede the channel and pas> 
sage ; and further contended that the matter was barred by s. 13 
o( tlie Civil Procedure Code, inasmuch as, in a former suit 
brought by him, Gopai Chunder Dutt, against one Koylas 
Chunder Pal (referred to iu the judgment in the present cose 
as A ”) to establish a right to build and maintain the wall 
in question in the present suit, the then defendant had set up 
a similar, riglit to that claimed by the present plaintiff, and the 
Court had held that no such right existed. The lower Court held 
that the judgment between the present defendant and Koylas 
Chunder Pal operated as a re$ judicata in the present suit, 
and debarred Ealishunkur Dutt from setting up the present 
claim.. 

The plaintiff appealed to the High Court, and the case was 
heard before a single Judge, who delivered the following judg- 
ment : — , 

Tottenhau, J. — In my opinion, the lower Courts were 
right in holding that the subject of this suit was rts judicata 
as explained in s. 13 of the Civil Procedure Code. 

It is quite true, generally, that a decision as to one person’s 
right of easement can by no means determine whether or not 
other persons have or have nota.similar right; but 1 tbiukthat, 
in the suit brought by the present defendant, respondent, 
against Eoylas Chunder Pal, the question whether his neigh- 
bours, including the present plaintiff, were or were not entitled 
to oppose the erection of the wall, was directly and substantially 
in issue, and was dmided by the Court. Although that suit 
was brought only against Eoylas Chunder Pal, he, by his 
answer, and no doubt, in good faith, claimed the right of pas- 
page as belonging to himself and to the occupants of houses 
on both sides of the drain; the present plaintiff was one of those, 
and he personally came forward in support of the alleged com- 
mon right. It is clear that he is, tlierefore, claiming under 
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SojIm Cliuiider Pal vidiln the ibeenio^of :expL 5 of 
fc' ISy apd although the decree in tlie preVioui euitoipreedy. ' 

negatives only the right of easement set up by Eoylas Palji jtoel 
still I am of opinion that the Court must have had in its mind .qopas 
the fact that the claim raised in the defence was asserted on 
behalf of all the parties interested in supporting it, and that 
the decision was intended to settle it as against all. I, there-> 
fore, dismiss this appeal with costs. 

From this judgment the plaintiff appealed under s. 15 of the 
Letters Patent. 

Mr. C. Gregory for the appellant. 

Faboo Ujnbiea Churn Bose for the respondent 

The judgment of the Court (Gakth, G. J., and Miti£B, J.) 
was delivered by 

Garth, C.J. (who, after setting out the facts, continued as 
follows) The following sketch will suffice to explain roughly 
the position of the premises, the nature of the easement, Vrhich 
is the subject of dispute, and the defence to the suit, which we 
have to consider in this appeal. . 


0 PriTj. Plaintiff’s house 

Defendant's and premises 

land. 

Honse and premises of the 

Wall erected by the Defend- Drain. inbjeot of former suit 

ant across the drain. | 

^ That defence, upon the strength of which the lower Courts 
and the learned Judge of tliis Court have dismissed the plain, 
tiff’s case is, that, iu a former suit, in which auotlier person, 
whom we will call A, set up a similar riglit against the present 
defendant to that now claimed by the plaintiff, it was decided 
diat no such right existed; and it has been held Iqr tlie lower 
Courts, and by the learned Judge in this Cburt, that thiit judg. 
Bsent between tbe defendant and A operates eaumyudienta 
in this case to debar tlie present pUintiff from prosecuting iiis 
daim. > 



52 


1880 


Kal;- 

I3HUNKJBB 

Bobs 

t». 

Gobaii 

Chundeb 

Butt* 


THE INDIAN LAW RBroRTS. ' [VOL* VL 

I ' « ' 

We think, ho^^ever, upon a review of the ciroumstanoes of 
that case, and of the grounds upon which the judgment pr(^ 
oecded, that the plaintiff in this suit is in no way barred by that 
judgment 

The circumstances are jjhese was the owner of a house, 
(the position of which is shown in the above plan) the back 
premises of wliich adjoined the drain in question, in the same 
way as the plaintiff’s premises adjoin it, and A claimed to use 
the drain in the same way as the plaintiff claims to use it, for 
the passage of his refuse, and as an access for his servants to 
his back .premises. 

It then appears, that, some time ago, the present defendant, 
with a view of stoppipg up this drain, commenced to build the 
wall, wliich is now the subject of dispute, and A then took 
proceedings before the Magistrate with a view of preventing 
the defendant from building the wall, and so stopping up the 
drain. 

Th^ Magistrate, however, finding that the question between 
the parties was one of civil right, very properly declined to 
interfere, except so far as to stay the defendant from building 
his wall until the question of riglit had been decided by the 
Civil Court. 

A suit was then brought by the present defendant against 
asking for a declaration from the Court, that he (the present 
defendant) had a riglit to build the wall, and that A had no 
easement which ought to interfere with the defendant's right to 
build it. A, iu that suit, set up no doubt a similar right to that 
which is claimed by the present plaintiff, — i. e., be claimed, that 
by prescription he hud a right to use the drain for the purposes 
aforesaid, and he went on to say, that other persons (including 
the present plaintiff), whose premises adjoined the drain, were 
entitled to a similar sight. 

Upon the trial of that case, the defendant and his witnesses 
were examined upon the question, whether he had obtained a 
tutenly years’ pre8cri)>tiV6 right to use the drain ; and the plaintiff 
and others were also called as witnesses, for the purpose f>( 
showing that they too bad psed thp drain for many years in tk 
similar way; but the real claim in that case was founded » 
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entirely upon A^s alleged prescriptive right, and the qtiestion. 
upon which the judgment of the Court turned was, whether A 
and the occupiers of premises had acquired such a prescrip- 
tive right, and the Judge eventually decided against upon 
the express ground, that he had only proved a user of the drain 
for fifteen years, and consequently had not acquired a prescrip- 
tive right under the Limitation Act. 

• It is perfectly true, that in that case A endeavoured to avail 
himself of the fact that other persons besides himself had also 
used the drain ; but no general or public right of drainage was 
in fact claimed by him, nor did the question of any prescriptive 
title enjoyed by the plaintiff or others enter into the considera- 
tion of the case. Nor could it have done ^o, as a matter of 
law, because, from the very nature ^of the right claimed, A 
could only succeed upon the strength of his own title in respect 
of his own premises ; and no right which tlie present plaintiff or 
other persons might have acquired iu respect of their premises 
would have been of any assistance to A. » 

Now, iu this case, tlie point which has beCn raised by the 
present defendant, and which all the three Courts have found in 
his favor, is this, — that the judgment in the former suit has, in 
fact, decided the same question of right which is raised by the ^ 
plaintiff iu this suit, and the enactment upon which this judg- 
ment has proceeded is contained in expl. 5 of s. 13 of the new . 
Civil Procedure Code. 

That section enacts, that no Court shall try any issue, the 
subject-matter of whicli has been heard and finally decided 
by a Court of competent jurisdiction in a former sqjt.” 
Then expl. 6 says, that, where persons litigate bon& fide 
in respect of a private right claimed in common for thera-> 
selves and others, all persons interested iu such riglit shall, 
for the purpose of s. 13, be deemed to claim under the per- 
sons so litigating.” 

It has been decided by the previous judgments, in this case, 
that the right claimed by A iu the fortner suit, and the right^' 
claimed by the plaintiff in the present suit, is a private rights 
wkieh he claims in common for himself and of/iers’’ withiu 
the meaning of expl. ff. 
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1880 We cannot agree in tins view ; and it appears to us, that the 
mistake has arisen in consequence of the nature of the right 
Doss ’> claiibed not being correctly understood. 

Qopai. ^^‘0 right claimed by the plaintiff is not one which he and 
inhabitants of the neighbourhood claim under one common 
title. It is a prescriptive right which he clanns iudividualfy 
in respect of his own house and premises, and depends upon how 
long he or the occupier of the house have used the right. 
It would not avail the plaintiff, if all the other owners of the 
houses in the same locality could prove, that they bad nsed the 
drain for the prescribed period, if he himself or the oconpiers 
of his premises had not used it for tliat period. The claim, 
therefore, of each qwner is essentially a separate claim in res- 
pect of his own premise8| Expl. 5 of s. 13 does not, therefore, 
apply to such a case. It only applies to cases where several differ- 
ent persons claim an easement or other right by one common title, 
as for instance, where the Inhabitants of a village claim by custom 
a rigiit of pasturage over the same tract of land or to take water 
from the same spring or well; see Arlett v. Ellis (1) and 
Blewett V. Tregonning (2). • 

In this particular cose it is very possible that the plaintiff 
*1nay be able to prove a twenty yeitrs’ user of the drain, and so 
establish his right to it in respect of his own premises, although 
. A, who claimed a similar right, failed to establish it, because he 
could not prove a user for the full period of tweuty years. 

We think, therefore, .that all the previous judgments in this 
case should be reversed ; and that the case sliould go back to 
the^Munsifs Court to the tried upon its merits. 

The costs in all the Courts will follow the ultimate result of 
tlie cause. 

Judgment reversed and ease remanded, 

(I) 7B.snd&,a44! (2) 3 Ad. sad E., 5S4. . 
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Btfon Rickard Oarth, Kt., Chief Jiuliee, and Mr. JacRea Mittcr. 

SUTTABHAMA DASSBR (Ptujmir) ». KRISHNA CflUNDBH 1»W 
CHATTBRJBB mo Moran (DMnwiiiw).* 

Ejdcppcl by pU^ngc—Ejietmcnt Sait— Denied of Tenancy— (Range gf 
Defence on Appeal— Occupancy Bight, 

It ii not open to • defendant to cLange tbe whole nature of hia defence 
at the last moment) and to aet up in a Court of appeal a plea whioh he has 
directlj and fraudulently repudiated in the Court below. 

In an ejectment auit, the defendants, from whom tbe plaintift alleged that 
he bad purchased the land from which he sought to eject tliem, and who bad 
before suit by parol disclaimed the plaintifi’s title, set up in their written 
statement an adverse title in themselves. The lower, Court found the plain* 
tiff’s allegation to be true. 

Held, that the defendants were estopped from contending on appeal that 
they were occupancy-ryots, and therefore not liable to be ejected ; and that 
by their own conduct they bad forfeited the rights which they claimed. 

This was a suit to eject the defendants from certain lands. 

The plaintiff stated that these lands were sold to her in 1251 
(1844) by the defendants, who, after the sale, continued in posses- 
sion as her tenants; that such was the relation between them 
until 1279 (1872), when she called upon the defendants to quit, 
and on their refusing so to do, she brought this present suit. 

The defendants denied the sale and their tenancy, and set up 
an adverse title, pleading also limitation. 

The Munsif found that the plaintiff's title was good, and 
gave a decree in her favor. 

The defendants appealed, and on the appeal set up an occu- 
paqp}^ title. 

The Subordinate Judge foqnd that the defendants, after having 
defended the case in the Court below by denying the plaintiff's 
title, were estopped from claiming to be oecupancy-iyots, and 
dismissed the appeal. 

* Appeal under 8. 15 of the Letters Fetedt against the decree of*Hr. 

Justice Maclean, dated the 8tb March 1880, in appeal from Appellate Decree < 

No. 11188 of 1879, dated the 9Snd July 1878, from the decision of Baboo 
Bhooputty Subordinate Judge of Buidwan, affirming dm decUmi of 
Baboo Chnnder Ooomar Date, Munsif of that district. \ 
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1880 The defendants appealed to the High Court, and the appeal 
was heard before a single judge who delivered th6 following 
Dabsbk '* jud^ent : 

towDER J.— It appears to me that the plaintiffs suit was 

Cbattsbjee. misconceived. Assuming the correctness of all ^lat the plain- 
tiff has alleged, she had no right to eject the defendants, or call in 
the assistance of the Court to turn them out. 

The plaintiffs case was, that the defendants were tenants of 
upwards of thirty years* standing, though for about five years 
they had ceased to pay rent. Under these circumstances, if the 
plaintiff had sued for arrears of rent, coupled with a demand 
for ejectment, it is veiy possible that she might have obtained 
a decree ; but it is impossible to forget that she has herself 
proved in the clearest manner that the defendants are ryots 
with a right of occupancy ; and as such ryots can only be 
ejected in execution of a decree or order under the provisions 
of Beng. Act YIII of 18G9, and as there is no provision in the 
lawYor ejecting save for nonpayment of rent or termination 
of a lease, the conclusion to which I come is, that the defendants 
are not liable to be ejected simply because they refused to 
vacate the land at the bidding of the plaintiffs servants. 

In this view of the law, I must allow this appeal, reverse 
the decision of the Subordinate Judge, and dismiss the plaintiffs 
suit with costs. 

The plaintiff appealed under s. 15 of the Letters Patent. 

3aboo Taruch Nath Sen for the appellant. 

Ba^oo Bavia Churn Banerjee for the respondents. 

The judgment of the Court (Garth, C. J., and Mitter, J.) was 


Garth, C. J.— IIl this case we are unable to agree with the 

view which the learned Judge has taken. 

^he plaintiff brought her suit under these circumstances : She 

^ says, that the defendants sold to her the property in question, 

of which she is now seeking to recover khas possession, some 

. ' iUrty years ago; that, after they had sold it to her, they became 

Jief tenants at a certain rent : that, from that time up to about 

^ * • 
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five years^o, this mt was duly paid ; that^ upon ijieir ceasing ISSOf: 

to pay her rent, she demanded it from them,^ut they then# told 

her they were no tenants of hera, and that she was not their Disg^ , 

landlord,— in fact they set up an adverse title, and denied that 

they had ever^sold her* the land. Coiisec[uently, after waiting CHUHiAa. 

some time, she brought the present suit to eject them, Chattbbj®*# 

Uppn this, the defendants, not content with their parol dis* 
claimer of the plaintiff’s title, set up their written statement 
that the kobala under which they sold this land to her was a 
false deed j that they never sold the lani at all, nor became the 
plaintiff’s tenants, nor paid her any rent,— in fact, that they 
never had anything to do with her, and they then set up an 
adveme title in themselves. 

Upon this written statement the issues were framed, and the 
trial proceeded. Tli^ Munsif found that the plaintiff’s case was 
substantially true ; that the defendants had repudiated the plain* 
tiff’s title, and that the plaintiff was entitled to recover posses* 
sion on that ground. 

In the course of the trials the plaintiff proved (in fact it 
formed part of her case to prove) that, at one time, the defend* 
ants, for many years, were her tenants, and paid her rent. It 
seems that they paid her rent sometimes in money and some* 
times in produce. 

The defendants then appealed to the Subordinate Judge* 

They again asserted that the defence set up in the& written 
statement was true, and they contested the case again on the 
issues raised in the Court of first instance. But they contended 
also in the alternative, that if those issues were found agSinst 
thefti, they then had a right to turn round and claim to be the 
plaintiff’s tenants ; and as shc'(the plaintiff) proved that they had 
been paying rent to her for so many years, they were entitled to 
a decree in this suit, upon the ground that they were occupancy- 
ryots, and that as such they could not be ejected. In fact, they 
tried to take advantage of a plea which they had diredtiy 
i^pudiated in the Court of the ^t instance. v 
' The lower Appellate Court considered that it Ivas not com^ 
potent for the defondaliis to set up that defence; that, havinjg 
defended this suiC upon the very ground that they were ii4 
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1880 the' plaintiff's tenants, and had nothing to do with her, the^ 

Smar .^re/stopped by thbir own conduct from daiming to be her 
occupancy-ryots. 

In this Court, however, the learned Judge appears to have 

Cbdkdbb tai^en a different view, de seems to think, that as the plaiiitiii 
Cbattesjee. 

proved in the Court of first instance that, for several years, the 
defendants had paid her rent, she had misconceived her suit, 
and that the course she od^ht to have taken was to have sued 
the defendants under the Bent Law for rent, and for ejectment 
in the event of its nonf>ayment. He, consequently, dismissed 
the plaintiff’s suit with costs. 

We are quite unable to take this view of the case. It may 
be) that if the defendants had merely verbally disclaimed their 
landlord’s title before the suit, and had pleaded their occupancy 
title when the suit was brought, their phrol disclaimer might 
not have affected their real rights; or even if the defence had 
been founded upon a bond fide mistake, and they had found 
out their mistake in the- course of the trial, and had applied 
to withdraw their defence and j)lead their right of occu- 
pancy, it is possible that (subject to any question of costs) they 
might properly have been allowed to take advantage of their 
true position. 

But that certainly was not the case here. The defendants 
knowingly and wilfully denied their landlord’s title. They 
repudiated* the kobala which they had themselves executed ^ 
they tried their best to defeat her rights, and set up an adverse 
title in themselves. 


Udder these circumstances, we think that, by their own con- 
duct, they have forfeited the right which they now claim, and 
that the Court ought not to assist persons who knowingly 
attempt these frauds. 

The rule of English law is, that where, by matter of record, 
a tenant disclaim^ his landlord’s title, and sets up an adverse 
title eilher in himself or in some third party, he tliereby forfeits 
•his tenancy. But without laying down ai^ absolute rule here 
with regard to forfeiture in sudh cases, we think we are clearly 
justified in a case of this kind in refusuf to allow defendants 
to change the whole nature of their defence at the last moment, 
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audio set Dp in a Court of appeal a plea vlutdr ibey had 
. diieoify and fraudulently repudiated in thte ^rt belour^ eee 
Dahee Mitm v Mwngur Meah (1). We, therefore, think it right 
to reverse the decision of the learned Judge of this Court, and 
to restore the judgment of the Court helom The appellant ^ 
have her costs of both hearings in this Court 
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APPELLATE CRIMINAL. 


Befort Mr. Juitiee Morris and Mr. Justiee Prinstf. 

THE EMPRESS v. BUTORRISTO DASS and ahothbb * 

Conduct of Prosecution hy Advocate or Atlomey~Permis$ion by Magistrate— ■ 
■ Presidency Magistrates' Act (1 F of 1877), s, 129. 

Witt the exception of the Adrocate-Oenernl, Standing Gonnael, Goveijament 
Solicitor, or other officer generally or tpecially empowered by the Looal 
Goremment in that behalf, no person, whether counsel or attorney, can claim 
the right to conduct the prosecution of any criminal cose without the pefmis. 
sion of the Presidency Magistrate. • 

Thk following letter of reference under s. 240 of Act IV of 
1877 (The Presidency Magistrates’ Act) was sent by -the Chief 
Presidency Magistrate, with the object of eliciting an expression 
of opinion from the High Court on the question therein asked 

" I have the honor, under s. 240 of Act IV of 1877, to refer, 
for the opinion of the High Court, the following question:— 

"Under 8. 129, Presidency -Magistrates’ Act, are counsel or 
attorneys entitled, as a right, to prosecute cases in the Fresi* 
dency Magistrate’s Court, or must they obtain the sanction of 
^*the Magistrate to do so ? ” ^ 

The opinion of tlie Court (Morris and Prirsep, JJ.) was 
follows 

Morris, J, — In our opinion, under a. 129 of the Presidanf^ 
Magistrates’ Act, with the exception of the Advocate^noral,’ 

* Criminal Reference, No. 98 of 1880, made by F. J. Manden, Eeq., Chief 
PtaMehoy Mqbtrtte of Claleutta, dated the 26tb April 1880. 

. (l)»aL. B., 908. ' •' 
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1880 Standing Counsel, Government Solicitor, or other officer gene^ 
rally or 8pecid|y empowered by the 1^1 Government in tiiat 
BoToxBisTo'behaif, no person, whether counsel or attorney, can claim the 
right to conduct the prosecution' of any criminal case without 
the permission of the Presidency Magistrate. 


ORIGINAL CIVIL. 


Before Mr, Justice Wilson, 

1880 QOVIND CHUNDER GOSWAMI n. RUNGIJN MONEY. 

March 18. e 

Limitation Act (XV of 1877), sched, iV, art, \7S-~-Application to revive a 

case and restore it to the Board, 

* 

After a decree had been made in a suit, the case was, in 1875, struck out of 
the board for want of prosecution. No 8tep.s were taken to have it restored. 
In 1879 both the plaintiff and defendant died. In the same year the heirs 
of the plaintiff* instituted a suit against the administrator of the defendant 
for the purpose of having the decree in the original suit carried out. This 
suit was dismissed by the Court of first instance under s. 13 of the Code of 
Civil Procedure, but the Appellate Court, holding that the.original suit was 
subsisting and might be reconstituted, directed that the plaintiffs should be 
allowed to^amend their plaint by putting it into the form of a petition under 
8. 372 of the Code. On a petition by the plaintiffs praying that the original 
suit might be revived and restored to the board,— 

Beldf that the application was not barred under art. 178 of sched. ii to the 
Limitation Act of 1 877. 

Even if art. 178 was applicable, the opplication would not be barred, limi- 
tation running from the time when the suit was allowed to be reconstituted. 

The Legislature did not intend to include in the Limitation Act every 
application to a Court with reference to its own list of causes, such as^ppli- 
cations to transfer a case from one board to another, to transfer a case to tbe^ 
bottom of the board, cl^mge of attorneys, and so forth. ^ 

t 

This was an application to revive a certain suit and to. have 
it restored to the board of causes. It appeared that one Cossi« 
*itath Mullick died, leaving a willi of which he appointed his wifei 
Bungunmonejr Dossee, executrix, and by which he appointed 
one Qovind Chuodev Goswami |ruBtee for the purpose of carry* 
iug out certain religions trusts. Ou the 4(li of June 186&j Govind 
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OhnDder Odswami institated^ft auit i^dnst Buognnmonejr D68« > 
tee, ptiiying that the' tpufita of Ihe will might be establiehed 
ftt)d carried into execution. By a decree in that suit made on 
the 6th of December 1869,^ the will was established, and it was 
declared that the trusts ought to be performed, and certain 
enquiries were directed to be made for the purpose of haying a 
sclieme settled by which the trusts were to be carried out. 
Before this scheme was finally settled and approved, and while 
the proceedings were pending, the case was, on the 14th of 
August 1875, struck out of the board for want of prosecution* 
On the 12th of March the Administrator-General of Bengal 
obtained a transfer of the estate of Cossinnth Mullick from 
llungunmoney Dossee under s. 3? of Act II of 1874. Govind 
Ghunder Goswami died oq the 9th of April 1879, and Suhgun- 
mSney Dossee udied on the 14th of the same month, leaving a 
will, of which she appointed the Administrator-General execu- 
tor, and of which will he obtained probate. On the 14th of 
June 1869, the sons of Govind Ghunder Goswami, claiming, 
according to Hindu law and usage, to be entitled to the benefit 
of the religious trusts in the will mentioned, and to perform 
the, acts and services therein prescribed in the place of their 
father, instituted a suit against the Administrator-General for 
the purpose of having the trusts of the will and the decrees in 
the original suit carried out. This suit was dismissed by 
Broughton, J,, under s. 13 of the Givil Procedure Gode. 
The plaintiffs appealed, and on appeal (1) it was held, that the 
effect of striking out the original suit was not to put an end to 
it, but that it was subsisting and could |)e reconstituted, and 
that the plaintiffs should be allowed to amend their plaint by 
putting it into the form of a petition under s. 372 of the Givi| 
Procedure Gode. 
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The plaintiffs now presented a petition, praying for an order 
that (lie original suit might be revived and restored Ho the 
board of causes ; that their names might be inserted In Abe 
record 08 parties plaintiffs in the place of Govind Ghunder 
Goswami ; and that the name of the * Administratpi^General of 
Beiagal as representative of the estates of C^esinatk Hulliok 
(l)LL. B.,.5Calc^726. 
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and Bnngnnmoney Dossen migiit be eubstitated as party 
(defendant in tlie place of Buugunmonej Dossee. ** 

t 

Mr. PhUlipt for tlie plaiutiffa. 

♦ ♦ . 

Mr. Bonnerjet for the Administrator-General. 

* 

Mr. Bonnerjte,--T\i^ principal point is, vliether the plaintifi 
are uoir entitled to have the case which was struck out of the 
board restored to it. I submit that the applicatfon is barred by 
limitation under art. 178 of sched. ii of Act XY of 1877, 
which provides a period of three years* limitation for applica- 
tions for which no period of limitation is provided elsewhere 
in tlie schedule or by the Code of Civil Procedure, S. 230, from 
the time when the right to apply accrues. Section 4 of the Act 
provides, that “ every suit instituted, appeal presented, and 
application made, after the period of limitation prescribed 
therefor by the second schedule hereto annexed, shall be dis- 
missed, although limitation is not set up as a defence. ** Section 5 
provides, that “any appeal or application for a review of 
judgment may be admitted after the period of limitation pres- 
cribed therefor, when the appellan.: or applicant satisfies the 
Court that he had sufficient cause for not presenting the appeal 
or making the application within such period.” This is not 
an application for a review,' but an application “ not otherwise 
provided for.” The right to apply accrued on the day after 
the day when the case was struck out, — namely, the 15th of 
August 1875. The plaintiff was bound to go on with due 
exi)edition. It was through his default that the suit was strnck 
out, and he should have applied immediately to have the case 
restored, and therefore, in the absence of any partieolar mie, 
the right accrued 'immediately after the case was struck out, 
just as in a suit on a bond or promissory note the time begins 
to run immediately after tlie money is payable. The questioa 
is, whether the present applicants are entitled to say thaf their 
right aocrned on the ffbath of tiieir father, and not on the day 
when he might liave applied to have the ease restored. If th^ 
took by descent sad not as purcbaaere, edudivcs honed tho 
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filtber birred tbem. I eubmit that (heir righte ootae to them two 
as heira^and not aa potcbasers. 

OotnrAur 

Mr. Phillips . — Article 178 has no application to this eaae. Bnmns. 
The Court con, of its ovn motion, restore tlie ease to the board. 

We had no right till 1879, when Govind Chunder Qoswami 
died. If there is anything at all in the point of limitation, it, 
should have been brought before the Api>ellate Court. That 
Court did not decide that our suit would not lie, but held that 
another mode of procedure was right. It is admitted that the 
suit must be revived. When revived, tlie right to apply ta 
restore it arises. 

Cur, ad. vttU. 

WiLBOV, J.— In this cose a decree had been made and a 
reference ordered. Then in 1875 the case was struck out of 
the reference list under Buie 537 in Mr. Belchambers’s book, 
and the application now made is to restore it. The application 
made is to reconstitute the suit and restore it. The Court of 
appeal in this case has decided the effect of this rule, and 
held, that the case being struck out is not to put an end to the 
suit, but that it is an existing suit, so that it can be reconsti* 
tuted. It was contended that the Court had no power to grant, 
the second part of the application, namely, to restore the case, 
and the objection is taken on the ground of limitation : art. 

178 of tlie third division of the Schedule to the Act. 

Under that article the period of limitation was three years. 

The words of that article are perfectly general : " Applications 
for which no period of limitation is provided elsewhere in this 
schedule, or by the Code of Civil Procedure, s. 230.” 

But u in all cases where general words are used, the general 
wordit ^ construed with some limitation with reference to 
the words they follow. I do not propose to dttempt to say what 
elasB of applications fall under tliis article, but I, do not think 
that article applies to this case. * 

This is a pending suit ; it has not terminated ; fmd the applioa- • 
tion is, that the Court should deal in a certain way wi& its own 
Oause. 1 do not think the Legislature intended to ineinde 
every sf plteatioa to the Court in reference to its own list, such 
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1880 OS applicatious to transfer a case from one board to anoUier/ to 
Goyind transfer a case to the bottom of the board, change of aftorneys. 

CHUNDKa mi T . 1 i n , . . 

GosWaui and so forth. Ihe Legisiaturj| did mot intend to deal with 

Rungun- applications as this, and I do not think the article applies 
MONEY, to this application. EveuMf the case fell within the article, I 
do not think I should feel constrained to say that this appli- 
cation should be refused. Oue may fairly say when the Court 
allows a suit to be reconstituted, a new right accrues and the 
limitation runs from that time. 

The application is granted in the terms of the petition, that 
is to say, the suit will be reconstituted as asked for, and will 
take its place in the reference list. 

Application granted. 

. SMALL CAUSE COURT REFERENCE. 


Before Sir Richard Garths Kt.^ Chief Jmticey and Mr, Justice Pontifex, 

1880 BULDEO DOSS o. HOWE.* 

Juh/ *23. 

Sale of Goods-^ Delivery at Certain Date ^ Rescmion hf Contract^ Vendor's 
• Remedies^Time of Essence of Contract-^Contract Act {IX of 1872), 
•M. 55, 107. 

In a contract for the sale of ascl^tained goods, terms cash on delivery, to be 
given and taken in ten or eleven days, the vendee obtained an extension of the 
time for the performance of the contract, agreeing to pay godowii rent and 
interest. He took delivery of, and paid for, some of the goods, and subse- 
quently obtained a further extension of time. A small balance remained in the 
vendors* hands, ’after giving the vendee credit fur the goods taken delivery of, 
godowu rent, interest. After the expiration of the further time, the vendee 
tendered tlie price of the remaiiiing goods, and demanded delivery, wlvgn the 
vendors stated that they had rescinded the contract. In an action for damages 
for non-delivery. Held, that time was of the essence of the contract, and that, 
under s. 55 of ihetlontract Act, the vendors were entitled to rescind. 

• Case referred frem the Calcutta Small Cause Court. 

' * CaM rtoted for the Cpinion of the High Court, under i, 7 of Act XXVI 
of 1864, by H. Millett, Ew]., and Uuboo Eoonjolall Baneijee, Judge, of the 
Odcutta Court of Small Caues. 
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Oa i])e 8th Axigmt 1879, the defendaata eohl Sfyy (Petits d f 18W 
shell lac to Messrs. Fomaro Brothers. The oontnWt wm bought Bou>so Deal 

and sold notes, and the terms were cash on ddiveiy, whidi Vas Hm. 
to be given and taken in tentr eleven days at bnyeis’ opti<to. 

Messrs. Fornaro Brothers transferred the contract to the plainUff. 

At the expiration of the period mentioned for delivery, ti^e 
defendants, at the request of the plaintiff, extended the time for 
delivery, the*plaintiff agreeing to pay godown rent and interest 
on the purchase-money. On the 26th of September, the pluntiff 
took delivery of, and paid for, twenty chests of shell lac, a small 
balance (not sufficient to cover the price of one chest) remainii^ 

. in the defendants’ hands after deducting the price of the twenty 
chests, godown rent, and interest, and the following receipt was 
* granted : " Calcutta, 26th September, 1879. Received of Baboo 
Buldeo Doss Chutterbhooj, on account of his purchase of fifty 
" cases shell lac, through Messrs. Fornaro Brothers, the sum .of 
“ Rs. 1,130 only.” This delivery the learned First Judge found 
not to he a delivery of part of the goods in progress of the delivery 
of the whole. On the 4th or 5th October the plaintiff obtained a 
further extension of time for one week, bringing the period of 
delivery to the 12th October. Ou the 25th or 27th of October, 
the iplaintiff tendered the price of the remaining thirty cases 
to the defendants, and asked for delivery, but the defendants 
stated that they considered the contract to be at an end. 

The learned First Judge found, that the sale was of ascertained 
goods, and being of opinion that, under s. 55 of the Contract Act, 
the plaintiff could not recover, directed judgment to be entered 
up for the defendants. 

A new trial was subsequently granted and heard before- the 
First and Second Judges, and the case was referred for the opinion 
of the High Court upon the following question : — “ Whether, on 
the fimts as found, the defendants were entitled to refuse deli- 
very of the goods on the 25th or 27th October?” The learned 
, Judges, after stating that, in their opinion, their decision mo^t 
be based on the Contract Act only, and not on the English law, . 
and referring to the judgment of Couch, C J., in Qreenmod v. 
tiolqustte (1), as an authority for that opinion, held, that this 
(1) 19B.L.B.,43. * 


9 
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1880 %BS a case in which time was of the essence of the contijkct, and* 
Btrutio SoaB the defendants had a right to rescind the contract, on the plain* 
Howl, ’tifl!^ omitting to take delivery within the time allowed. They 
found that the plaintiff would Vk entitled to Bs. 637*8 damages, 
should the opinion of tl^e High ^Court be in his favour, hut 
contingent on that opinion they gave judgment for the defendants.' 

Mr. Agnew for the phdntiff. 

Mr. R, Allen for the defendants. 

Mr. Agnew. — ^This was a sale of ascertained^oods. There has 
been a part-payment of the price, and a^port-delivery ; and the 
property in the goods has,.according to both English and Indian 
law, passed to the plaintiff : Martvndale v. SmiQi (1) ; Contract 
Act, s. 78. The Contract Act gives an unpaid vendor of ascer* 
tained goods certain remedies. He has his lien under ss. 95 — 98 
so long as the goods remain in his possession; or he may resell 
under s. 107, and he would, of course be entitled to sue the vendee 
for the difference in case of loss on the resale. If the goods 
are in the course of transit to the purchaser, the vendor may 
stop them under ss. 99 — 106. These remedies correspond with 
the remedies which an unpaid vendor has under the English law, 
[PoNHFEX, J. — How long is the vendor to keep the goods if the 
vendee fails to take deli very at the time stipulated?] He must keep 
them for a reasonable time, and at all events should call upon the 
vendee to take delivery. The defendants ought to have 
tendered the goods to the plaintiff, and then, if the plaintiff 
refused to pay the price, would have been entitled to exercise 
their rights as unpaid vendors. Default in payment of the price 
is not such a broach as will entitle a vendor to rescind. In 
MartindaU v. Sinitii (1), Lord Denman, C. J., says:— "Having 
taken time to consider out judgment owing to the doubt excited 
by a most ingenious argument, whether the vendor has not a 
right to treat the sale as at an end, and re-invest the property in 
himself by reason of the vendee’s ^lure to pay the price at the 
appointed time, we are clearly of opinion that he had no sut^ 


(1) IQ.B.,888. 
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and that the action" (which wne one for teover) * k welh IMQ / ' 
brought againat him. For the sale of a spedfio chattel 
credit, though that credit may be limited to a definite period, Bowm 
transfers the property in the goods to the rendee, giving the 
vendor a right of action for the price, and a lien upon the gooda 
if they remain in his possession until that price be paid. But 
that default of payment does not rescind the contract.” In 
8o(iU(ki> Chv/iid Vi SehiUer (1) it was hold, that default in pay* 
meut of the price did not authoiise the vendors to rescinct 
the contract under s. 55. Suppose the goods had been destn^ed 
in any way after the 12th October, and before the plaintiff 
tendered the price, he would have been liable for the loss, as the 
property in the goods had passed to him : Contract Act, s. 86; 

Shodii Mohm Pal Ghowdi'y v. ^cbokriddo Poddar (2). Sec* 
tion 55 does not apply to the case of a sale of ascertained goods, 
but to sales of specific chattels conditionally, as where the 
vendor is to do something to the goods before delivery, or where 
the goods are to be tested, or weighed, or measured. The thing 
to be done must be in the nature of a condition precedent— 

Simpson v. Crippin (3) But even if s. 55 does apply to a sale 
of ascertained goods, time was not of the essence of the contract 
here. In order that time may be of the essence of the contract, 
it must go to the very root of the consideration, and there must 
be direct stipulation or necessary implication. The “ intention 
of the parties ” must bo the intention of both parties, not of 
one. It clearly was not the intention of the plaintifi that the 
contract should be at an end, and if ho did not pay the price on 
the 12tb October, he had agreed to pay godown rent and 
interest, and the bargain was an advantageous one for him. 

Besides he afterwards urged and demanded compliance with the 
contract, thereby showing that he did not understand it to be at 
an end. There was a part-payment of the price of the unde* 
livered goods when the twenty chests were taken. Even if the 
vendors had the right to rescind, they should have gken the 
pkintiff notice of their intention. In rescinding, as in malang 
a contract^ both parties must concur : FraMin v. MWtr (1). 

(1) I. L B., 4 Cslon m ^3} L. B., 8 Q. B., 14. 

(8)/4,WI. f (4) 4 A. tad B., 4981. 
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1880 Mr. M, Engiish l«w cannot be conadered in i^e oaea 

BvLoao Doei It must be goremed by the Contract Act. Thereisniothbgintbe 
Horn Actio show that s. 55 is not to apply to. contracts fpr the sale of 
ascertained goods, and the action itself is wide enough to include 
such contracts. The e£fec^ of extending the time for delivery, 
was to make it of the essence of the contract, that delivery 
should be taken not later than the 12th October. The case of 
SooUan Chund v. SekiUer ( 1) does not apply. The contract there 
was not for the sale of ascertained goods, nor was time of the 
essence of the contract. The case of Shoahi Mohwn Pal 
Ghowdry v. Nobohrishto Poddar (2) merely asserts the propo* - 
sitions laid down by the Contract Act. 

Mr. Agnew in reply. 

The following judgments web delivered : — ' 

Garth, C. J. — I think that, under the circumstances, thq, 

' defendants were justified in refusing delivery of the goods. It 
has ^been contended, that as the goods were ascertained, and the 
time for their delivery and for payment of the price had been 
postponed, the property in them had passed to the plaintiff, 
(see 8. 78 of the Contract Act) ; and that, consequently, the 
defendants’ only remedy was to resell them after notice to the 
buyer under s. 107 of the same Act. Now, that section is 
headed “ Be-sale, ” and it provides under what circumstances the 
vendor of ascertained goods has a right to resell them. But 
that is not the vendor’s only remedy ; and I can see no reason 
why 8. 55, which provides for the rescission of contracts in 
certain events, should not apply to the present case. 

We are bound, I think, to determine questions of this kind, so . 
far as we can, by reference to the Contract Act, and not to English 
law; and ss. 51 to 58 appear to contain general provisions, 
which are applicable t9 all cases of remprocal promises. 

In this case, whether the property in the goods had passed or 
pot, the parlies had, undoubtedly, reciproctfily promisjsd,— the 
plaintittopay the price, and the defendants to deliver the goode, 

* on a given day ; and it is found by the Court below, that 
was of the essence of the contract. In such a case p. 

(I) I.L.B.,4C«lc.,852. .(SIM, SOI. 



VOL. VI.] nALOOTT^ SBiaES.' . 

pravidM) tiiftfe if tira bdyer is not ready and willing to pay il»o 
price at the time agreed upon, the seller has a rij^t to rescind BtowSSi 
the contract, and to refhse to deliver the goods ; and I coniider govit 
that^ upon the rescission, the property in the goods sold revested 
in the seller. It has been contended that the surplus hsoney, 

^ juud to the defendants on the occasion of the delivery of the first 
twenty chests, was a part*payment of the price of the renudnin^ 
thirty chests, which prevented the application of s. 55. But it 
has been found as a fact by the lower Court, that the delivery of 
the twenty chests was not " a delivery of part of the goods in 
* progress of delivery of the whole.” And whether this was so 
or not, I do not see why s. 55 should not apply ; the plaintiff 
having the right, of course upon the rescission of the contract, 
to receive back the small balance due to him from the defendants. 

I think, therefore, that the judgment of the Court below should 
ibe confirmed, and that the plaintiff should pay the costs of this 
reference. 

PONTIFEX, J. — I think that, under the circumstances stated, 
the defendants had a right to rescind and refuse delivery. The 
facts of further time having been given, and the plaintiff having 
agreed to pay godown rent for such further time, show, in my 
opinion, that time was of the essence of the amended contract, 
and bring the case within s. 55 of the Contract Act. But 
it is argued, that s. 55 applies only to contracts when the 
property in the goods sold does not pass to the buyer ; that here 
the goods were ascertained, and by the proper construction of 
the contract the property in them passed to the plaintiff, and 
that 8. 107 declares the remedy of the vendor under sudh ciroum* 
stances. 

No doubt, s. 107 declares one remedy, but it is only a partial 
remedy, for the purchaser might be insolvent and the market 
depressed, in which case it would be small satisfaction for the 
vendor to resell. Beside^ s. 55 contains in itself wot^ ** or so 
much ofiit as has not been performed,” which, in my (^inipn, 
show, that it was intended to apply to cases where the property , 
in the goods passed by the contract, as much as to contracts where 
the property did not pass. And a. 89 contains timilar words. 

If there had been any machineiy for the purpose in tiie Small 
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1880 Catiae Court procedure, the defendants ought to liave paid the 
BuloboDosb small balance in their hands into Court. As there was no sttch 
Inachinery, and as the sum is insignificant in amount, I think 
that it ou^t to be disregarded, though of course the defendants 
are liable to repay it to t];ke plaintiff. 

•V. 

Attorney for the plaintiff : Mr. Ha/rt, 

Attorneys for the defendants : Messrs. Sanderdon Jt Co. 


INSOLVENCY JURISDICTION. 


Before Mr. Justice Wilson, 

In trb matter or tbb Petition of D. GOWIE and another. 

Insolvent Act (ll and 12 Viet, c. 21), s, Sl^Breach of Ihist^Mixing Trusts 

Funds with Aloneif of Trustees -•Commission on Trust- Moneys— Expeeta^ 

Hon of paying Debts— Deferring Personal Discharge, 

The words in s. 51 of the Insolrent Act relating to debts contracted— 
** without having any reasonable or probable expectation at the time when 
contracted of paying them are pointed, not at the case of a man who incurs 
a debt knowing that he cannot pay his debts geoerally, but at that of a man 
who incurs a debt knowing that be cannot repay that debt. The words in the 
same section— ** if it shall appear that the insolvent's whole debts so greatly 
exceeded his means of providing for the payment thereof during the time 
when the same were in course of being contracted, reference being had to his 
actual and expected property as to show gross misconduct in contracting the 
same,"— apply not to this or that debt, or class of debts, but to all the debts^ 
contracted for some years past. And under the circumstances of the case 
afford ground not for excepting any specified debt under s. 51, but for defer* 
ring the discharge under s. 47. 

It is. a grave breach of duty in trustees, or administrators taking out letters 
of administration, to eftates in this country under powers-of-attorney from 
executors or next-of*kin abroad, to mix the incomes raised by them from 
trust-properties, or the funds of the estate, in one common fund witk their own 
moneys, and such a course of dealing may expose the trustees or administrators 
to Criminal as well as civil liabilities. 

The insolvents carried on business os bankers and commission igentiy 
receiving the money of their constituents, on deposit, for investment or for 
remittance, charging a on sfaeh tninsaetton, andj^dwlug 


e. 

Howe. 


1880 
June 14. 
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4 per mt intereit oq depoiite* An opposing erirfitor, one of Ihdr oopifif ilfiO 
tuents, aeot thea iu April 1880 « letter instructing thepi to intreat Bs* 40,000 ' 
in Municipal debentures, The insolvents failed in Norember, and 4 was HAMrtot 
found on the evidence that tbejr could not have procured the denred quanilij^Pi^^^ 09 
of Municipal debentures without paying more than the market-price for them* COWlB* 
They purchased Bs. 18,000 worth of such debentures, and were debtors to the ‘ 
opposing creditor for the balance* Ueid, that the money was in their bands 
as bankers and not os agents ; and this being so, they were not bound to 
keep the Rs. 40,000 separato from their own funds, nor even after the letter 
received in April to set it apart for investment. 

This was an application by two of the members of an insol- 
vent firm for their personal discharge. 

The facts of this case fully appear from the judgment. 

Mr. Phillips and Mr. Stokos for the insolvents. 

♦ 

Mr. Bonnerjee for an opposing creditor. 

« 

Wiusoir, J. — ^The insolvents in this case, Messrs. DiCvid Cowie 
and John Oowie, with Bazett Colvin, were the partners ia the 
firm of Colvin, Cowie, and Co. This case was heard on the 8th, 

9tb, and 10th instant; and the question for decision is, whether 
the insolvents are entitled to their personal discharge. 

The firm is one of old standing. From the year 1869, the 
partners have been the three gentlemen I have named. 

Down to the year 1874, the firm carried on business as mer* 
chants, business in goods on commission, and business as 
bankers and agents. 

Between 1871 and 1874 they sustained heavy losses, in conse* 
quence of unsuccessful consignments of goods to Europe. At 
this time, Mr. David Cowie, the senior partner, was in Europe. 

In August 1874, he returned to Calcutta. The losses sustained 
during the period I have mentioned are stated by Mr. David 
Cowie to have amounted to Bs. 5,00,000. This amount after* 
wards resolved itself into three heads: — (i) a sum of about 
Bs. 2,0ft000, which sum, in the annual balance sheets prepared 
by the partners for their own use, is entered to the debit of tiieir 
sldpping account simply " lost (ii) a debt, fluctuating 80fflewhat> 
but always over Bs. 1,00,000, to Messrs. Crawford, Colvin ts Co., 

(t X<o|ttdop firm, witli whom tire insolvents had bnsinesB oonnso* 




IMO tifms ; (iii) a large sum, the exact amount of nrhi^ <irasaot(,a4il^,» 
Iv Tsn which Hr. D. Cowie aaid was properly a debt to the same 
** but frhich the latter remitted. x . 

It was the practice of the firm to make up their accounts tq, 
the 30tb April of each yea% but naturally the actual aolju^ment. 
took place later. The books for the year ending 30th April 
. 1875 were made up on the 19th October 1875. The result of 
the bahmce sheet then struck (being the balance of assets and 
liabilities up to the 30th April 1875) was as follows : — ^Liabilities, 
Rs. 13,58,940, as against the assets, showed a deficit of ralher 
over Bs. 2,00,000. The balance sheet to April 1876 showed a 
deficit of Bs. 2,71,240; that to April 1877, Bs. 2,76,267; that 
to April 18.78, Bs. 3,21,236; that to ApriM879; Bs. 4,37,185. 
It is right to add that the large increase in this year is due, not 
to any real change in the state of affiiirs, but to the fimt that 
debts hitherto treated as hopeful were now written off as bad. 
Stating tile matter in another way, the firm could, in April 
1875| have paid twelve or thirteen annas in the rupee. After a 
steady decline, the assets now have about half that proportion 
to the liabilities. 

The profits of the year ending April 1875 were Bs. 16,950; 
those to April 1876, Bs. 52,400 ; thosi^ to April 1877, Ba 35,025, 
after writmg off in this last year Bs. 722 of bad debts of 
earlier years. 

From the year 1874, the firm almost entirely abandoned their 
business as merchants, and from about the middle of 1877, 
a further change took place. Their business as merchants came 
entirely to an end, and their dealing in goods on commission 
also ceased, and has never been resumed. There remained 
nothing but the banking and agency business. That business 
consisted almost entirely in dealing with the money of their con- 
stituents. The only other element shown to huve existed in the 
buriness, was that of shipping agents— the oonugnment of ships 
to &e insolvents-rfor which they were remunerated by a small . 
^percentage on the fireig^t receivable here. The extent of. this 
latter business Mr. David Cowie was not able to state, t^use 
tiia accounts of it were not kept separate firmn the general 
agw^ business. Bat bayii^ regaid p M profits 
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yew to yett,1iii nendte can hardly haw been vety utportaUt iW6 " 
finaacUliy. About the same time oconrred the oircamebdues Ibxbi 
which I notice, because they are farorable to the iBsolTOhts.' jSSf ** 
Mr, John Cowie had, in the course of fifteen or sixteen yfears, 
overdrawn somOvhat largely as betrrOen himself and the firm. 

In the year 1870, he borrowed from a relative Bs. 30,000, whioh 
he paid into the firm in reduction of his overdraft. Mr. David 
Cowie, in the same year, pud Bs. 29,235, tie. proceeds of a 
legacy. which he received; and Mr. Colvin, in May 1877, 

Bs. 20,000, which he borrowed from a relative. 

It is well at this point to consider the exact nature of the 
business henceforth carried on by the* insolvents, and the finan- 
cial condition of the firm at that time,— that is, to the middle of 
1877. The business was that of bankers and agents. They 
received the money of their constituents on deposit, for in- 
vestment, or for remittance, charging a commission on each 
transaction, and allowing 4 per cent, interest on deposits. 

The oondition*of the business was this. The firm were wotth 
2| lacs less than nothing. There was a steady drain upon the 
business in the form of interest at 5 per cent, upon the old debt to 
Crawford, Colvin, & Co , which never stood lower than Bs. 1,00,000. 

This deficit had gone on increasing since 1874. The partners 
had brought into the business everything that they could raide 
for the purpose, and every kind of business other than the 
banking and agency business had come to an end. The business 
was continued with the results shown in the yearly balance 
sheets, to which I have already referred. On the 20th October 
1879, the firm closed their place of business for the Piyah 
holidays, which lasted to the Slst October, inclusive. During 
the Pv^aihs, orders for remittance and investments had accumu- 
lated to the amount of Bs. 1,20,000, which they were unable to 
fulfil. They re-opened their promises on the Ist November. 

In the course of the same day, they stopped payment, and forth- 
with presented their petition to tbfi Court. , 

It is necessary now to refer to the sections of the Act applieahle , 
to the case, ^tion 47 empowers the Court, amongst other 
thiiifi, to gnmt an insolvent his pmsonal discharge, or to dismiss 
hUpeiaMoa,o)r to acyoamtho hearing until a futon d^y, the 

10 
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1880 effect of sucli adjournment being, of course, to* postpone the 

In tna discharga Sectipn 51 gives power to except particular debts 

m from the order of discharge, for a' limited period, upon certain 
specified grounds. This section is important, first, because it was 
contended on behalf of ths opposing creditor, that certain debts 
in this case ought to be, under this section, excepted from the 
discharge, if granted. It is important, secondly, because the 
Legislature, havihg stated the considerations which are to lead 
the Court to suspend the discharge as to particular c^bts, it 
follows, I think, that similar considerations, when applicable to 
debts generally, are good grounds for deferring a discharge 
under s. 47. 

(His Lordship read s. 51, and continued.) 

Now, there was some suggestion on the part of the opposing 
creditor of debts contracted fraudulently. For this charge I see 
no ground whatever. It was contended that debts had been 
contracted by means of breaches of trust, and this on several 
difihrent grounds. The opposing creditor alleged first, that his 
own debt was of this class. The fiicts, so far as it is necessary 
to state them, are as follows : The insolvents acted as agents in 
. this country for the opposing creditor, Mr. Sears, in various 
matters ; and from time to time reahsed money and made pay- 
ments on his behalf On the 19th April Mr. Sears wrote a 
letter to the- insolvents, which they received early in May, 
instructing them to invest Rs. 40,000 in Municipal Debentures of 
a specified series, and to place them in the Oriental Bank. By 
a letter of the 12th June, received early in July, he varied his 
order so as to include certain othor series of the like debentures. 
By a letter of the 28 th July, he further enlarged his order so as 
to apply to Municipal Debentures of any series. On the 9th 
October he again wrote, authorising investment in Government 
Paper. But this letter was only received on the 1st November, 
the day the insolvents stopped payment. The insolvents bought 
debentures to the extent of "Sa. 18,000. Mr. Sears is a creditor 
&r the balimce of his money. 

It was argued that there was here breach of trust <m 
several grounds. First, it was said Mr. Sears’s money waa^ 
&om the first, in the hah& ol tib iniMdrents not m 
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bni as mere a^is; aad tibat they were wrong in mixing 
that money with their general funds. I do not agree with 
this view. In the ordinary coarse of their business, the insol'^ 
vents stood in the relation of bankers to their constituents, 
and were not bound^j^* keep their money separate. The &ot 
that they obtained 4 per cent, interest on deposit is condnsive 
as to this, and I see nothing to take Mr. Sears’s case out of the 
ordinary rqj^ Secondly, it was argued that, on receipt of the 
letter of the 19 th April, ordering the investment, the insolvents 
were bound to separate the Bs. 40,000 from their general funds, 
and keep the sum apart until they could find the desired secu- 
rities. I do not think a banker, in such circumstances, is under 
any such obligation. Thirdly, a much more serious charge was 
made. The reason throughout given by the insolvents for not 
having carried out Mr. Sears’s order was, that, though they did 
their best, they could not procure Municipal Debentures to so 
laige an extent in the market. On behalf of Mr. Sears I was 
asked to find that this was a false excuse, and that the real 
reason was, that the insolvents could not, or would not, pay the 
money. Mr. David Cowie was examined upon this matter, and 
I am quite satisfied that the explanation given by him at the 
time, and now, was the true one. He is, I think, strongly con- 
firmed by the two witnesses called for the opposing creditor, 
who both said that the debentures could not have been pro- 
cured in thsbdesired quantity, at any rate without paying more 
^lan the market price for them ; and in the absence of special 
rules, I do not think the insolvents would have been justified 
in paying more than the market price. The charge of breach of 
trust in respect of Mr. Sears, therefore, in my judgment fiuls. 

The next case in which breach of trust was alleged, was that 
of a Mrs. Mackertich. The insolvents were trustees of the settle- 
ment. As such, they received interest for her shortly before 
their stoppage, and remitted the amount to her in Engl^md by 
a draft upon Crawford, Colvin, & Co. They at the 9ame tihe 
remitteifto that firm securities sufficient to cover the drafts 
but they omitted duly to appropriate the securities to meet the 
draft. Onwford, Colvin, & Co. ^honored the draft, and appli^ 
the seoufUiee in reduction of their owu claim. How, the iusol- 
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1880 vents ou^f, no doubt, as troste^i, to bare taken sSare to 
isna priate their remittances; bat their omission to do so 'vasnot^ 

MA!CVBB OB ' L * 

tan 1 think, at all the kind of breadi of trust pointed to in a 51, and 
does “ot oppose. 

The next charge of bre&ch of trust is qonqpwhat more general, 
In the list of creditors in the insolvents’ schedule, several debts 
appear as trusts. It was explained that, in some of the cases 
' called trusts, there was really no trust at all. In other cases^ 

the insolvents were not trustees, but only agents for {he trustees. 
There remain some cases of trust proper. In these cases, it is 
evident from the mms appearing in the schedule, that trust 
business has been mixed with the general funds of the firm. I 
heard with great surprise and regret from Mr. David Cowie, that, 
from the beginning of the century, it has been the practice of 
his firm, and of the firms which preceded it in business, to mix 
the incomes raised by them from trust-properties in one common 
fund nith their own moneys. This is a grave breach of duty in 
trustees, and might, in some circumstances, expose them to very 
serious consequences, criminal as well as civil! In the present 
case the aggregate amount of trust-money in the schedule is 
very small ; in some cases, at least, the course taken seems to 
have had the sanction of the cestui que trust There is no 
ground for suspecting any intention to defraud, and none of these 
creditors oppose. I do not think, therefore, the matter is one 
on which I am bound to act under s. 51. ^ 

It fqrther appears that the insolvents hav^ been in the habit 
of taking out letters of administration to estates in this counfa^ 
under powors-of-sttorney from executors and next-of-kin in 
Europe. Again, I must say I heard with surprise and regret, 
that (when and so long as the moneys of such estates have been 
in their hands) it has been their practice to mix them with their 
own funds. This m a serious breach of the plainest duty of an 
administrator. An executor or an administrator, who risks the 
funds of an estate by mixing them with his own, and employs 
* t^e for his own purposes, even temporarily, is in great danger 
of criminal as well as civil liability. It has not, however, bMQ 
‘ shown, that any of tiie present debts of the insdvents ate Affiwt* 
ed by this consideration. 
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Aw>tb«t irrq[n)iri^ also appeared to the coarse of th«^ tom# two 
axaqitoatlon. The tosotoeats have been to the habit of diaQ^ag to y "' 

commiaeion upon estates so administered by them. THto is ^ 
expressly prohibited by s. 66 of Act II of 1874; and I can^^^*^^ 
hardly hope that the insolvents were unaware that they were 
noting illegally. But this does not affect the question of 
discharge. 

, I have now considered all the charges of breach of trust I 
have come to the conclusion that none calling for any action on 
the part of the Court under s. 51 has been established. . 

It was next contended ^or the opposing creditor, that recent 
debts at any rate had been contracted " without having any 
reasonable or probable expectation at the time when contracted 
of paying the same.” I do not think those words apply. They 
are pointed, not at the case of a man who incurs a debt knowing 
that he cannot pay his debts generally, but at that of a man 
who incurs a debt knowing that he cannot repay that debt. 

Now, the expectation of the insolvents^ no doubt, was, that, as 
long as they could keep the business going, they would be able 
each day to meet the claims of the day. It cannot, therefore, 

I think, bo said of any individual debt that it was incurred 
without expectation of repaying it. 

There remain to be considered the words extra of the section-^ 

" If it shall appear that the insolvent’s whole debts so greatly ex- 
ceeded his means of providing for the payment thereof during 
the time when the same weie in course of being contrasted, 
reference being had to his actual and expected property, as to 
show gross misconduct in contracting the same.” As to these 
words, if they apply to the case at all, they apply not to this or 
that debt or class of debts, but to all the debts contracted for 
some yeais past; and, under the circumstances of the case, 
affwd ground, not for excepting any specified debt under s. 51, 
but for deferring the discharge under s. 47. , 

I have, therefore, to consider whether the conduct of.the 
insolveuts, to carrying on business as they have done, tolls withi^ 
the censure of the words I have just read. With great regret^ 1 
am forced to the condusion that at least from the of 

1877 it 4oea If 1 veto compelled to say whether ftum an 
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■ 1880 • 'earlier period, I am afraid I should hare had to answer in the 
affirmative. But, at any rate, in the middle of 1877, these 
f jm™ OP ^®^ *^®y ^®*^ deeply insolvent ; that they had 

D. Oowia. been so'for some three years ; and that in that time the deficits 
had increased, not diminished. The business was subject to a 
steady drain in the form of interest upon the old debts to Craw* 
ford, Colvin, & Co. There was then no outside business of any 
kind carried on by them from which any assistance could be , 
derived. They are not shown to have had any property apart 
from the,busine8s, or any expectation of any in the future. The 
business was carried on entirely with otber people’s money, 
entrusted to them in full confidence of their solvency. It 
involved, as long as it was carried on, their constantly opening 
new accounts with fresh constituents, as well as their constantly 
receiving fresh deposits from old constituents. They made 
genuine efforts to keep the business alive ; for in the years 1876 
and 1877, they brought some fresh capital into the business, not 
enough, however, seriously to affect its condition. But in what 
hope did they do so 1 The question was put to Mr. David 
Cowie, and he answered it with the candour and straight* 
forwardness that marked the whole of his examination. There 


was no plan for recovering the lost ground, no expectation of 
relief from any assignable source, but a vague hope that times 
might improve, business might become more active, and some* 
thing might occur to save them. They continued to carry on 
business for more than two years and longer, until they found 
themselves unable to meet the qrders for investment and remit* 
tance actually in hand. I am constrained to say that I can see no 
excuse for their doing so ; and I think justice and the interests 
of commercial morality require that the Court should plainly 
condemn trading of this character. I cannot, therefore, now 
grant these* gentlenfen their discliarge, and 1 adjourn the hearing 
of this petition for a year till the Court-day in next June. 

$ut though I think these gentlemen ought not at presmit to 
.obtain their personal discharge, 1 do not think their creditors 
could gain anything by their bring in the meantime liable to 
be'personally harassed. And upon this point I think I am at 
liberty to note the fket that theta is ouly one opposing creditor. 



• J ^ 

yoL. V1.3 o^Lcum series. ii 

The protection alroady granted will, in the meentimC^ ^Si> < 
be ooitinned. lava 

Diaduirge poatpon^^ 

Fennoit ia 

Attorneys for the insolvents : Messrs. Boberts, Morgtm, & Go. Off***-* 

Attorneys for the opposhig creditor: Messrs. Garrwthers end 
Jinninga. 
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Before Mr, Jvsiice Wihon, 

# 

RAMLALL AGAEWALLAll n. MOONIA BIBEE A|ri> othebs. 

* July 12. 

Prartiee^^ Attorney and Client^AppUcation to reetrain Attorney changing 

sides. 

An attorney who has acted for a party to a suit, and has discharged himself, 
cannot afterwards act for the opposite party ; and the Court will rest rah) him ' 
from doing so on an application made for that purpose. 

£arl Cholmondeley v. Lord Clinton (1) followed. 

This was an application made on behalf of the defendants (on 
notice to Messrs Wheeler and Sowton and to the plaintiff) for an 
order restraining the plaintiff from engaging or appointing 
Messrs. Wheeler and Sowton, or either of them, as his attorneys, 
and also for an order restraining Messrs. Wheeler and Sowton or 
either of them from acting as attorney or attorneys on behalf of 
the plaintiff, and from communicating to the plaintiff or his 
agents any information in the matter in dispute in the suit, 
which had come to the knowledge of Mr. Wheeler whilst he was 
a partner in the firm of Fittar and Wheeler. 

The facts of the case, as disclosed by the affidavits on either 
side, were as follows : — 

In 1873 the suit of Perlub Ghunder Ehondelwal v. Eulowall < 

Sett and others was instituted, for the administration of* the 
eetate of one Sew Churn Ddtt, deceased ; and a decree obtained 
on the 22nd November 1876, ordering accounts to be filled and 
taken; and on the 20th March 1878 the Court ordered the inves* 
in iaTei.. 26 i. 
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isw tigi^bn of ttccounts to be referred to the assietent olerk of tbe 
Rahlau Court. In such suit the defendants were represented' by Mr, 
WAUiAB fitter as their attorney. In 1877 Mr. Wheeler joined Mr. Fitter 
• HooW business, the firm being known as " Pittar and Wheeler,” (Mr. 

Bieex Fittar’s name was, however^ alone on the record as the defendants' 
attorney). The defendants alleged that, from 1877, the entire 
management of tlie suit was undertaken by Mr. Wheeler up to 
December 1879, when the firm of Pittar and Wheeler was die* 
solved. Mr. Wheeler, however, in his affidavit, whilst admitting 
that he bad regularly attended before the assistant clerk of the 
Court at the investigation of the accounts under the order of 
the 2nd March 1878, denied that he' had received any further 
instructions from the defendaifts or his partner other than that 
he was to uphold the accounts as filed ; and further denied, thaW. 
his acting as attorney for the plaintiff would prejudice the case 
of the defendants, as he had received no information from the 
. defendants, which, if disclosed, could affect their case in any 
' way^ On the 5th June 1880, the plaintiff assigned over his 
interest in the decree to one Bamlall Agarwallah, and the 
latter obtained an order substituting his name for that of the 
original plaintiff on the record, and appointed Messrs. Wheeler 
and Sowton as his attorneys. Several letters passed between 
Mr. Pittar and Messrs. Wheeler and Sowton, regarding the 
latter firm's acting as attorneys for the plaintiff after Mr. 
Wheeler had, whilst in the firm of Pittar and Wheeler, acted 
for the defendants ; but as no change in the plaintifi’s attorney 
took place, the defendants made the present applicatiou to the 
Court to restriun him from so acting. 

Mr. HUX (with him Mr. Trevelyan) for the applicants. The 
case of Earl ChdmondHey v. Lord Clinton (1) is hero appli- 
cable. It vrfs there decided that an attorney cannot give up his 
client and act for th6 opposite party, the only distinction between 
tiiat case and the present being that Montriou had formerly been an 
articled derk in the firm of the defendant^' attorney, and had then^ 
and subsequently, when a partner ill the firm, obtai&ed infotmax; 
tion regarding defendants’ case, which, it was said, would be 
injudicial to the defendants, if he wen not mbaioed ftub / 

, (I) WYsarSei, ' • ’ 
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acting as attorney to the plaintiff (Montriou having subseqiiently 
set up in business for himself); whereas in the present case 
Wheeler had been a partner in the firm of defendants* attorhey, wallah 
and had subsequently set up business in a new firm. The ques- Moonia 
tion is,— can Wheeler, after discharging himself from the relation 
of attorney for the defendants, become attorney for the plaintiff. 

He is not in the position of an attorney discharged by a client, 
and therefore, according to the case of Earl Gholmondeley v. Lord 
Clinton (1), cannot become the attorney of the plaintiff. With 
regard to Sowton, the rule, that instruction to one partner im- 
plies instruction to the other, should be applied. The doctrine of 
constructive notice should apply. 

Mr. Phillips on behalf of Wheeler.— No knowledge of in- 
formation on the part of my client likely to be injurious to 
the defendants is disclosed by the facta set out in the affidavit. 

No general rule has been laid down in the case of Earl 
Cholmonddey y. Lord Clinion{l). The real point is, whether 
the discharge is optional or compulsory.— Upon what princi- 
ple docs the question stand ^ [Wilson, J — Does not the matter 
rest upon the broad principle, that an attorney cannot change 
sides ?] The distinction between this case and that of Earl 
Cholmwhley and Lord Clinton (1) is that, in the latter there 
wore facts regarding the title of Clinton, which had been disclosed 
to Montriou. Dricheno v. Thorp (2) lays down, that a clerk 
to an attorney commencing business for himself is not to be 
restrained from acting as attorney for parties against whom 
his master was employed, upon general allegations of his having, 
in his former service, acquired information likely to bo prejudi- 
cial to the clients of his master. The allegations here in the 
defendants* affidavits are very general. [Wilson, J.— In that case 
the man was a clerk and not a partner.] The defendants have 
not sought to retain Wheeler; they are content withPittar. This 
throws the onus on them to show the injury that will accrue. 

Wheeler’s name is not even on the record as attorney, for the 
defendants. 

Mr. iZ, Alien on behalf of Sowton.—There are no allegations in 
the affidfsits against my client, except that he is in partnership 
(1) 19V«i.,26I. (2) 1 Jacob, 800. 

11 
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1880. with Wheeler.' [WiiiSON,J.— Assuming U is vroilg for oae'|iirt'* 
*Aoai^ ner to act, how can it be right for the firm to do so.] • I am 
WALLA. ''aw!tre that the case of Davies r. Glough (1) goes that length, 
MooioA ond I shall, therefore, argue the cose generally. The Court will 
Bibbk. Jq general restrain an attorney from acting for the opposite 
side, unless the change was procured by his own act; and some 
confidential communication has been made to him by his former 
client : 1 Archibald on Practice, 94. Johnson v.MarrioU (2) lays 
down, that the ofiSdavits must disclose that the person whom it 
is sought to restrain is possessed of information likely to be preju- 
dicial to the other side. The true rule seems to be, that, where an 
attorney voluntarily discharges himself, and has knowledge of 
facts injurious to his old client, he cannot then act for the other 
side. This has not been shown in the present case. 

Mr. Bonnerjee for the plaintiff. — I object to the order being 
made, and am willing that Wheeler should act for me ; no 
grounds have been made out for restraining him from acting. 
The suit is an administration suit, and has merely come before 
the assistant clerk on the ijuestion of accounts, and Wheeler 
can have obtained no information during the investigation of 
accounts which is injurious to the defendants. The case of Earl 
Cholmondeley v. Lord Clinion (3) has been cut down by Brvdma 
V. 2%ojy (4) and Beer v. Ward (5). Bobinson v. MvJMt (6) 
shows, that the case of Earl Cholmondeley amounts to this, — 
that it must be shown that the person to be restrained is in pos- 
session of information injurious to the other side. Wheeler was 
not retained for the defendants, his name is not on the record ; if 
the defendants had wished to change attorneys, would it have 
been necessary to have served notice on Wheeler ? 

Mr. Fill in reply. — ^Wheeler, on entering into partnership with 
Fittar, took upon himself all duties to clients which Fittar had 
previously undertaken. The clients not objecting to Wheeler's 
tidcing up the case af^r he became a partner, Wheeler must be 
tideen to be engaged by the client for the purposes of this suit 

(1) 8 362. (4) I Jneob, 900. 

(2) 2 Cr; ami M., 189. («) id., 77. 

(3) 10 Vm., 261. (6) 4 Price, 369 
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The jodgmeat was dellrared by 

WlMOir, J.— I eonsider it unnecessary to go into the fscts, but 
U[K>n the broad principle of law, bud down in the case of Sari 
ChokimMey v. Lori CZinfon (1), m.’that an attorney having 
discharged his client cannot change sides, I will not enter 
into or decide the motion on the fiscts as stated in the affidavits. 
I feel myself bound to follow the ruling laid down in the case 
cited. I thought it would be for the benefit of the profession, 
that attorneys should know clearly what cases they were enti- 
tled to take up Mr Wheeler having admitted that he took an 
active part in the conduct of the defendants’ case, I consider 
that the defendants are entitled to the order asked for; but 
in granting the application I wish it to be understood, that 
1 have not entered into a discussion of the facts of the present 
case, and have icfraincd fiom any consideiation of the question 
as to which of the parties to the application would be most 
prejudiced by my older I would, therefore, simply decide the 
matter upon the point of law laid down in the case cited 'by 
Mr. Hill 

Application granted. 

Attorney foi the pkiutiff Messrs Wltsder and Sowton 

Attorney for the defendants Mr PUtar 

APPELLATE CRIMINAL. 


Before .V/ JuUiee Jackem and Mr Jmbee Tottenham 

In tbs mattbb or trb Pstition or QUIR08 and anothbb *' 

TUE EMPRESS o. ALLEN and othbu. 

Pmtiefe—Wmver—Buropean Bntuh Subject— Cnmoud Procedure Code 
(Act X of 1872), M. 82 and 84. 

Saction 84 of the Criniin*l Prooednre Code must he conatrued stiietly wRh 
I. 72, Slid bofore a European Britiali subject can be considered to hare 

* Criminal Motion, No. 116 of 1880, iigainst the order of Charles P. Caa* 
pers, Esqf Aiaistant Magistrate of Baneegunge, dated the 18th May 1880. 

(I) 19 Yea., 261. 
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waiVed ihe privilege conferred upon Lim by s. 72, it molt appear that hia 
In thb riglits under that section have been distinctly made known to him, and that 
he n»«st bare been enabled to exercise his choice and judgment whether he 
TioN OP would or would not cliiim those rights. 

Qdibos. The provisions of s. 72 of tfe Code of Criminal Procedure relating to the 
kind of Court which shall haVe jurisdiction and shall not have jurisdiction 
to enquire into a complaint or try a charge against a European British subject, 
constitute a privilege,— that is to say, they are not so much words taking 
away jurisdiction entirely, as words which confer on the British subject a 
right to be tried by a certain class of Magistrates and by no others, which 
right the Code enables him to give up. 

No person can by waiver or consent enable a Magistrate or a Judge to try 
a case wliich he is disqualified to try by some circumstance not personal 
to the accused. < 

The Queen v. Bholanaih Sen (1) distinguished. • 

The waiver of privilege spokcu of in s, 84 must be an absolute giving up 
of all the rights, with reference to chap, vii of the Code of Criminal Proce- 
dure, which a European British subject has ; and the words ^ dealt with as 
such before the Magistrate ’ mean everything contained in the chapter,— that 
is to say, the tribunal having cognizance of the case, the procedure, and 
also«the punishment to which the accused would be liable. 

The facts of this case were as follows :--Quivos and Maunders 
and several others, all European British subjects, were, on the 
18th May 1880, charged with rioting and violence before an 
Assistant Magistrate vested with the powers of a Magistrate 
of the second class only. The Assistant Magistrate was aware 
that, as European British subjects, the persons clmrged before 
Lim were, under s. 72, triable only by a Magistrate of the first 
class, who was also a Justice of the Peace, and not by him ; a]34> 
accordingly, before putting them on trial, asked eacli of thm 
whether he had any objection to be tried before him, a Magis- 
trate of the second class. It did not, however, appear that ho 
informed them that, under s. 72, ho bad no jurisdiction to try the 
case, and that they were triable only by a Magistrate of a higher 
grade. Each of tlie accused said, that he had no objection to 
the Assistant Magistrate hearing the case, and the trial, accoM- 
proceeded, and terminated in the conviction of all the 
accused. Quiros and Maunders received sentences of two and 
one month’s rigorous imprisonment respectively, and the others 
were fined. 


^ (l)LL.B.,2CaIca,23, 
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Qttiros and Maunders then applied to the High Courf to 
quash the entire proceedings, on the ground that, under s. 72, 
the Assistant Magistrate, having only second class powers, *had 
no jurisdiction to try European British subjects, 

Mr. Piffard appeared for the petitioners. 

No one appeared for the Crown. 

Mr. Pi/ard— The provisions of s. 72 point out clearly the 
officers who are to have jurisdiction over European British sub- 
jects. The Magistrate in this case had no jurisdiction. [Jackson, 
J . — Your clients have waived their privilege ; they cannot now 
say that the Magistrate had no juiisdiction.] Section 72 does not 
confer a privild^e which can be waived so as to give jurisdiction. 
Consent cannot give jurisdiction— Poy*s case (1). [Jackson, J, — 
That case was decided before the Criminal Procedure Code was 
passed. Does not s. 84? afford a complete answer to your present 
contention ?] I submit not. The principle that consent cannot 
give jurisdiction is one that has governed the Courts for years. 
The Legislature has not abolished the principle ; it has merely 
said, that if the claim is not made, the person charged ** shall 
be held to have waived his privilege as such British subject.” 
It has not defined the consequence of such waiver, nor said 
that waiver shall create jurisdiction, and if it had intended to 
do so, apt words would have been used, [Jackson, J. — If 
the words * waived his privilege ’ do not mean that the Court 
in which he might have pleaded his privilege shall have power 
to try him, what do they mean ?] Under ordinary circumstances, 
if a Magistrate tries a person without jurisdiction and sen- 
tences and imprisons him, he may bo liable to a suit for dama- 
ges for false imprisonment, and the object of tjbe Legislature was 
to protect a Magistrate from such consequences — The Queen v. 
Bholanath Sen (2). If consent can validate a conviction, it 
must also validate on acquittal. Suppose the case of a man 
waiving his right to be tried by a higher tribunal in order to 
be tried before a friend, and he is acquitted, or convicted and 

(2) I. L. B., 2 Calc., 2d. 
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(1) 1 Tay* & Bell, 219. 
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1880 slightly punished, could he plead such acquittal or contrietioD 
In Taa in bar of further proceedings against him ? 

UATTBB OF * ^ o o 

THB mi* ’* Tile judgment of the Court (Jackson and Tottbmbah, JJ.) 
Qoum * delivered by 

Jackson, J. — ^We are of opinion that the provisions of s. 72 of 
the Code of Criminal Procedure relating to the kind of Court 
which shall have jurisdiction and shall not have jurisdiction to 
enquiro into a complaint or try a charge against a European 
British subject, do in fact constitute a privilege, — that is to 
say, that they are not so much words taking away entirely 
jurisdiction, as words which confer on the British subject a right 
to be tried by a certain class of Magistrates, and by no others, 
which right the Code enables him to give up. It appears to 
us that that is the only view of the section which is compatible 
with a reasonable construction of s. 84f. We have had cited to 
us a case with which wo are of course familiar — the case of 
Foy (1), in which judgment was given by Sir L, Peel, and a 
more recent case before Mr. Justice Macpherson and Mr. Jus- 
tice Morris — Tke Queen v. Bhohmath Sen (2). The case of Foy 
it appears to me unnecessaiy to mention at present, because 
the state of the law and the state of the jurisdiction under 
which that case was decided was altogether different, and has 
in fact passed away. In regard to the judgment delivered by 
Macpherson, J., I entirely concur in it, and for this reason, 
that there is nothing in the" Code of Criminal Procedure — 
and I apprehend there never could bo any provision— which 
would enable an accused person to waive an objection to juris- 
diction which was not personal to himself,— that is to say,* no 
person could by waiver or consent enable a Magistrate or a 
Judge to try a case which he is disqualified to try, by some 
dreumstances not personal to the accused. That was the case 
in the matter before Mr. Justice Macpherson. There it was 
alleged that, of the three Magistrates who constituted the 
bench, one— the presiding Magistrate— was the virtual prose- 
cutor, and- another had himself a personal and pecuniaiy 
interest in the case, and therefore no consent of the prisoner 


(1) 1 Tty. sod MVSIO. 


(S}I.L£.,3Csle„». 
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wuld get Ota these disqurfiflcations. As to 8.84, the hmjgiage WO 
is peotdiar ; it does not declare that a European British sn^ect 
may waive his privilege) but it provides that if a Euro^aa tbb p»n> 
British subject does not claim to be dealt with as such Wore 
the Magistrate before whom he is tried or committed, be shall * 

be held to have waived his privilege as such European British 
subject. Mr. Piffard suggested to us that the meaning of the 
words ‘ waive his privilege ’ in that section is, that the accused, 
while retaining all his rights as to want of jurisdiction, which 
s. 72 confers, so that he could not be tried except by a particular 
Court or Magistrate, might yot deprive himself of the right 
to bring on action for damages. It appears to us, that that is not 
a reasonable construction. We do not think that the Legislature 
could have meant that a person might be tried or committed 
by a Magistrate whose act in so trying or committing him 
would bo altogether invalid, so that such act could be imme- 
diately got rid of by application to the proper Court, but that 
the accused by waiver should protect the Magistrate so thalt no 
action would afterwards lie for damages. It appears to us that 
the waiver of tlio privilege spoken of most be an absolute 
giving up of all the rights with reference to this chapter of 
the Code of Criminal Procedure which a European British sub: 
jeet has ; and the words ‘ dealt with before the Magistrate ’ 
mean everything contained in this chapter,— that is to say, the 
tribunal having cognizance of the case, the procedure, and also 
the punishment to which he would be liable. 

But then wo are also of opinion that s. 84 must be construed 
strictly with s. 72, and that we must read them as if they were 
connected together by the word ‘ but, ’ — that is to say ; " No 
'■ Magistrate sliall have jurisdiction to enquire into a complaint 
“ or tty a charge against a European British subject unless he 
** is a Magistrate of the first class, bvi if b European British 
“subject does not claim to be dealt with as such before the 
“ Magistrate before whom he is tried or committed, he shall 
"be held to have waived his privile^ ” And clearly we think . 
that, before a European British subject can be considered to 
have waived the privilege conferred upon him by & 72, it must 
^>pear that bis rights under that section have been distinctly 
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1880 made known to him, and Uiat he mast have beOn enabled te 
In trb exercise his choice and judgment whether he would or woilld 
THR m? 'dot 'claim those rights. Now, in the case before us, for jmything 
Qumos appeal's to the contrary, the question put to the accused 
^ may simply have been whether they had any personal objection 

to Mr. Casperz as Magistrate to try them. The answer natur* 
ally would be, “We have no objection to be teied by*11r. 
Casperz.” But if the question had been— “You stand here 
“ as European British subjects, which I know you to be, and as 
“ such British subjects you have the right to claim that you 
“ should not be tried except by Magistrates of a ccrtun class 
“ to which class I do not belong. Do you claim that right or 
not?” The answer might have been quite different, and it 
would be entirely for them to choose whether they would 
avail themselves of that privilege or not. It does dot appear 
that any such question was put to them in the present case, 
and therefore we think the proceedings before the Assistant 
Magistrate were bad, and the conviction must be quashed. 

Application has been made by Mr. Piffard that this judgment 
might apply to the case of two other prisoners who have been 
also convicted, but who are not petitioners before us. We think 
that Mr. Casperz should be called upon to state whether, in 
point of fact, the provisions of the Code of Criminal Procedure' 
were made known to those two prisoners. ' 

Conviction set aside. 

% 

Before Mr, Justice Jackson and Mr, Justice Tottenham, 


1880 


In the matter op the Petition op SURJAXARAIN DASS and othber. 
June 12. THE EMPRESS on the Pbosecotion or D. R. DALY v, SURJANARAIN 

DASS AND others.* 


Order by Executive Officer^Poteer of Judicial Courts to question the lega* 
% lity of such order, 

Wliere an ex|cutive officer makea an order or issues a notification under 
tbch provisions of the Code of Criminal Procedure, it is not within the pro- 
, vinceof judicial authority to question the propriety or legality of such onlht 

* Criminnl Motion, No. 87 of 1880, agiunst the order of Baboo Ishan 
Chunder Potronovis, Extra Assistant Commissioner of Sylhet, dated 23rd 
of December 1879. 
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or notiSqatSpn until aa attempt ia made to enforce the exaotioa of .a peitalt^^ 
f^inata person comiuittin^ a breach of such order or notification. It , then 
becomea the dntj of the judicial authority to consider whether the order ie 
pr 0 perl 7 m.de or not. * timn^roi 

StJBJA- / 

^ Mr. M, Ghose and Baboo Durga Mohun Dass for the , 

tiouers. 


Mr. Kilbg for the Crown. 

Thk facts of this case sufficiently appear in the judgment 
of the Court (Jackson and Tottenham, JJ.), which was 
delivered by 

Jackson, J. — We are altogether unable to approve of the '* 
decision of the Sessions J udge in this case, as it appears to us 
that he has missed the true points in the case, and has given 
prominence — and given, so to say, by his judgment a certain 
validity-^to that which he ought to have discountenanced. 

As we understand the statements of the contending parties, 
the Maharaja of Tippera claimed a right to collect certain 
duties, of which the nature is not precisely stated, in respedt of 
bamboos cut not only over land admittedly belonging to him, 
over land of which the ownership appears to be in doubt, 
Ind of which at any rate the Collector of Sylhet appears to 
have made a grant to the opposing parties in these proceedings. 
Whether upon application from the grantee or otherwise, the 
Deputy Commissioner, as Collector, appears to have taken upon 
himself to issue a proclamation to all persons concerned, warning 
them that the collection of duties or tolls on the part of the 
Mahdraja was illegal. Notwithstanding the issue of that pro- 
clamation, the people of the Maharaja appear to have made 
a further demand of tolls which was resisted by the Collector’s 
grantee, and thence a dispute arose ; and j^he result of that 
was, that certain persons were convicted in the Court of the 
Extra Assistant Commissioner, and sentenced to rigorous impri*- 
sonmeat and fiue. These persons appealed to the Sessions Jadge> 
and the Sessions Judge, in our opinion very strangely, says:— 

So long as the order 9f. the Deputy Commissioner stands, and 
uulil it lias been set aside, these appellauts have no right to dis- 

12 
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1880 obey the order of the Deputy Commissioner, and' to'^talte the 
• ivTBi law into their own hands. It is not for this Court to form an 

THs opihion of the legality or the illegality of the order of the 
Deputy Commissioner. The employers of these appellants haTO 
their remedy by suit or otherwise.** This declaration of the 
Sessions Judge would seem to justify the doctrine, that any pub* 
lie servant, with or without authority, is at liberty to issue any 
notification which seems good to him, and that any person com- 
mitting an act contrarening such notification is liable to be 
punished. The Judge goes on to say: — “ The evidence for the 
prosecution proves that these appellants did illegally a8|emble.** 
Now, except in so far as the assembly was in contravention of 
the Deputy Commissioner’s proclamation, it does not appear to 
have been il|,egal at all. Further on the Judge says: — The 
order of the Deputy Commissioner has clearly made over to 
the Chowtully Garden managers the sole right to the south side 
of the Sawal Charra, and forbade the Maharaja of Tippera 
and his people to make any collections.’* This is a view of the 
functions of the Deputy Commissioner very much wider tlian 
anything that my previous experience has made me acquainted 
with. When the Code of Criminal Procedure authorizes 
the making of orders by executive authorities with the view of 
preventing a breach of the peace or for similar purposes, it hae 
always been held, and is now enacted in the existing Code, that 
the propriety of such orders is not a matter of question in that 
state of things for the appellate judicial authorities. It is when 
the executive officers seek to enforce those orders by the inflic- 
tion of penalties that the Courts have to step in and see whether 
the orders made were with authority or not. Tliis was precisely 
the occasion on which it was the duty of the Sessions Judge 
to consider whether that order was properly made or not. The 
order of the Sessions Judge, upon the ground on which it is 
based, cannot be supported. It, no doubt, remains to be con- 
sidered, and it has not beei)i considered, whether the agents of 
the Maharaja of Tippera or bis farmer did, with a view to > 
.enforce any right *or supposed right, commit any, act which • 
comes within the purview of s. 141 of the Indian Penal Code, 
and for which, therefore, they are properly puniihable. That - 
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u « quMtioa which the Sesmons Judge ought to inquire iuto^aud IW 

with a view to the consideration of which this case must go back. Xu vwh 
There can be no doubt, we think, that if the Maharaja has been, ^ 

accustomed to levy these duties or tolls or whatever they are calh. ^ 

ed, and attempted on the present occasion to levy them from tb^ 
persons from whom they are due, that would be an ‘‘ attempt to 
enforce a right or supposed right.” 

(kmrmanied. 


APPELLATE CIVIL ^ • 

Btfort Sir Rickard Oartk, Kt^ Chief Jutliee, and Mr. Juttiee Mitter. 

SHBO CHURUN SINGH (DsFssDAnT) e. FAKEBA. DOOBAT urn isgQ 
OTHBSS (PjiAiKTirn).* Jane 8. 

Ret jndieata^lnlenenore— Rights as between original Defendant and Intar^ 
venort— Sait for Potsemon. 

e 

Where a plaintilF claimed certain property, and two persons intervened 
and were allowed to put in their claim to a portion of it, which claim at « ' 

the hearing, the intervenors, however, refrained from pressing, and the auit 
was decided in favor of the plaintiff, the original defendant alone appealing 
(unsuccessfully) against the decree— 

R$U^ that it was not open to the intervenors to institute any fresh proceed- 
ings to obtain the property against the original defendant ; the decree in the 
suit in which they intervened being conclusive as between them and such 
defendant. 

Sivagnana Tevar p, Periasami Tevar (1) distinguished. 

THiSt was a suit brought by one Fakera Doobay and others 
against Sheo Churun Singh to recover possession of certain 
lands, in which suit two persons desired and were allowed to 
come in as intervenors, claiming a portion of the property in 
question. At the hearings before the lower Courts, the intervenors 
did not press their claim, and the suit was decided in JGstvor of 

* Appeal from Appellate Decree, No. 200 of 1879, against ihe decree of 
J. B. Richardson, Esq., Judge of Tirhoot, dated the 23rd September 1878, , 
iSmilng the decree of Baboo Ram Prasad, Second Subordinate Judge of 
that distrieti dated the 12th June 1877. 

*(l) Is Lt R., 1 Modi, 812 $ A Ot, Lt B*, 5 L A, 61/. 
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between the intervening defendants and the plaintifik it Naa 
SikOb iiu&aterial who succeeded, as. the former could hriqg a edit at 
Faxeba 8ome future time to establish their claim. The original 
defendant alone appealedito the District Judge, and hie appeal 
was dismissed. . • 

The same defendant thereupon appealed to the High Court. 

Bairn Hurry Mohun ChvHcerhutty&ni Bairn Judunoitii Bahai, 
for the appellant, set up the .right of the intervenors, and 
contended, that the decree of the lower Court, giving the whole 
property to the plaintiffs, ought not to be confirmed, citing < 
Sivaymna Tevar v. Periaaami Tevar (1). 

Baboo Mokeah Chunder Cluywdhry for the respondents. 

The judgment of the Court (Qakth, C. J., and Hitter, J.), 
so far as it affected the point under report, was as follows: — 
Carte, C. J.— The present appellant says, that these inter* 
vening defendants may at some future time make a claim for 
their shares of the property as against him, and that, as long as 
there is any uncertainty as to their title, it would not be right 
for us to confirm the decree of the Court below -giving the 
whole property to the plaintiffs. In support of this argument 
we- are referred to the case of Sivagnana Tevar Peiiaaomi 
Tevar (1) decided by the Privy Council. 

That case appears to us to be totally different from the present. 
There the parties, who were said to be entitled to the property 
as against the plaintiff, were not made parties to the suit ; and 
the High Court, although there was good reason for supposing 
that those persons were really entitled, declined to tty the 
question whether they were entitled or not, considering that, 
as between the pj^ntiff and those persons, the question of title 
might be settled in another suit. 

The Privy Council, however, held that this was wrong. They 
considered that the pluntiff must succeed, if at all, upon the 
strength of his own title, and that as three other persons were 
not made parties to the suit (as they ought to have been), th^ 

* (I) L L. B., I Mad., 312 ,• a 0., L. B., 3 1 A., 61. 
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ndght in (fome fiiiiara sait recover steene profitojiioloofyss ^ 
against the plaintiff, but as against the defendants, who wdb , 

^nA Jidi purchasers for valu^ and had been in possession Yw Bonn 
many years. * . 

But that is by no means th^ state of things here, because (for 
the purposes of this argument) it is admitted that all tiie 
claimants' of the property are before the Court. 

The plaintiffs claim the whole property, and the intervening 
defendants have been allowed to come in and prove their 
title to any part of it. 

Having had this opportunity, they have not thought fit to 
press their case in the Courts below or to appeal to this Court 
Consequently, the defendant who is now appealing is in no 
danger whatever of being sued by those two persons, because, as 
between him and them, the decree which has been given will be 
conclusive. 

It is true that in this case the lower Courts have unfortu* 
nately said, that, as between the intervening defendants andtthe 
plaintifil, it does not matter which is entitled, because the 
intervening defendants may at some future time recover their 
shares as against the plaintiffs. It may be that^ by these 
observations of the lower Courts, the intervening defendants 
may have been induced not to press their case or to appeal as 
they otherwise would have done, and it is possible that if they 
should sue the plaintiffs at some future time they may find 
themselves in a difliculty ; but that consideration does fiot affect 
the case of the defendant who is now appealing, as, between 
him and the intervening defendants, the decree in this case 
will be a conclusive bar. 

The appeal must, therefore, be dismissed with costs. 
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SMALL CAUSE COURT REFERENCE. 


Btfm Sir Richard OarA, Et^ Chief JaiUee, md Mr. Justioe MSder, 

t 

1880 NOBOCOOMAR UOOEHOPADHAYA v. SIRU UULLIOK.* 

S6. ' 

Limitation Act (XV of 1877), tehed, ii, orto. 66 and Mi—R^iitered 
Bond—Compencation for Breach of Contract, 

A niit to recover money due upon a registered bond i8 a suit for eompen* 
cation foi' breach of contract in wiiting registered, within the meaning of art. 
116 of scbed. ii to Act XV of 1877, and must be brought within six years from 
the time when the period of limitation would begin to run against a suit 
brought on a similar contract not registered. 

This was a suit to recover principal and interest due on 
a registered bond. The execution of the bond was admitted 
by the defendant, who pleaded that the suit was barred 
by * limitation under art. 66 of sched. ii, Act XV of 1877, 
which provides a period of three years’ limitation for a suit 
on a single bond, where a day is specified for payment, from 
the day so specified. The plaintiff contended that the case was 
governed by art. 116 of sched. ii of the Act, as being a suit for 
compensation for the breach of a contract in writing registered, 
the period of limitation for which ns six years from the time when 
the period of limitation would begin to run against a suit brought 
on a similar contract not registered. The Judge of the Small 
Cause Court at Chooadanga gave the pltdntiff a decree subject 
to the opinion of the High Court. 

No one appeared to atgue the point. 

The judgments of the Court (Qabth, C. J., and Mitteb, J.) 
were as follow : — 

« 

Oabth, C. J.*-I confess that I have conriderable doubt as to 
the correctness of the judgment of the Court below; but as my 
leaned colleague thinks that the judgment is right, and as I find 

I 

* Bcfeienee No. 4 of 1880, from &boo Bollonm Multiek, B.L, 

Judge of the Court of SmB Osniei at (foooadasga, dated the Sod febra* 
891860 , ’ 
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that, on the Original Side of the Conrt, it has been held by Hr.' 
Justice Wilson that, under the Act of 1877, six years is the 
proper period of limitaUon in the case of a registered bond) I 
am nnvUling, 'where the meaning of the Legislature is really 
doubtful, to divide the Court upon a question of limitation. 

In one sense, of course, every suit for a breach of contract 
is a suit for compensation; but I should have thought that, in 
ordinary legal parlance, a suit to recover money due upon a 
bond (especially having regard to the form of a single bond in 
this country), would be a suit for a debt or sum certain; whilst 
on the other hand, a suit for compensarion for breach of contract 
(art. 116), meant a suit for unliquidated damages. 

But there is no doubt that, under the Acts of 1859 and 1871, 
the period of limitation in the case of a bond, or other contract 
in writing registered, was six years ; and that the people of this 
country have for years post understood that an unregistered bond 
must be sued upon within three years, and a registered bond 
within six years. 

Unless, therefore, it appears clear from the Act of 1877, that 
the Legislature intended to change the period of limitation from 
six to three years in the case of a registered bond, I think that 
it would be unfair to persons placed in the position of the plain- 
tiff to oblige them to sue within the shorter period; and as not 
only the Judge in the Court below, but also learned Judges of 
this Court, have satisfied themselves that a suit upon a bond is, 
properly speaking, a suit for compensation for breach of con- 
tract, 1 do not think it right, in the interests of justice, to press 
the opposite view. 
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Mittbr, J.— I am of opinion that the plaintiff’s claim in this 
case is not barred by limitation. I, think the case comes within 
the art. 116 of the 2nd schedule of the Limitation Act of 
1877. The article 66 is not applicable. It isHrue that the suit 
is “on a single bond whore a day is specified for payment’ 
but tiie bond, the basis of the suit, being registered, and thedaim 
(for reasons which I shall presently state), being for compensap 
tion fbr the breach of the stipulated condition of payment) the 
Bult fUis undur the ari 116. In this article under the head 
“ time from which period begins to run,” it is enacthd that “ the' 
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p^od pf limitation 'tronld begin to ran agunst'a, (iuit . 

<m a.sifflilar contract not reg^tered.” Having regard to.tba. 
voids, “a similar contract not rej^stered,” it seenu to me that a 
suit for compensation for the breach of the conditimi of a con- 
tract of the nature descril^d in art 66 would Ml under art 
116 or 66, respectively, according as the contract is restored 
or unregistered. 

It seems to me that, when a party to a contract commits a 
breach of its conditions, the aggrieved party has either of the two 
alternative civil remedies: he may either bring a suit for 
specific performance or for compensation. A suit for specific 
performance, by reason of the specified time for- payment having 
already elapsed, has become impossible in this ease. 

This suit, therefore, falls under art. 116, and is not barred. 


APPELLATE CRIMINAL. 


Before Mr. Jntlice Morris and Mr. JuiHee Printep. 

HOSSEIN BUESH ard others v. THE EMPRESS.* 

Chargee, dietinet and separate, tried simultaneously by a Jury -Parties opposed 
in rioting— Consent by Pleaders on behalf of Accused to irregular Proce- 
dure— Examination of Accused by Sessions Judge— Code of Criminal 
Procedure (ilct X of 1872), ss. 243, 230, 264, 263. 

Members of two opposing parties in a riot were, under two distinct commit- 
tals, sent up for trial before tbe Sessions Judge and a jur^. After the dose 
of the case for tbe prosecution in one of these cases, tbe Sessions Judge, with 
the consent of the pleaders representing tbe accused, postponed tbe taking of 
the eridence for the defence, and proceeded to examine the witnesses 'for the 
prosecution in the counter-case before tbe same Jury. Tbe Court then took 
the evidence of tlife wiBiestes for the defence in tbe first, and in tbe counter-case 
in the order named, and after hearing the address of the varions pleaders for 
tbe defoiee and tbe reply of the Ooremment Eeader, proceeded to sum up 
the bets in both eases to tbe jury, who returned a verdict in respect of all 
tbe accused. Held, that the procedure resorted to by the Judge wae a pncti- 

'Criminal Appeals, Nos. 266 and 824 oflfifiOfSfnintt the order of J.P. 
^pent, Esq., Seerions Judge of Hooghly, dated the 80tb F^rqary IfW- 
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tel TiolatfoD of the eolatoi^ rule which necessitated the kec|>tn|^of Iritis W 
* sncb cases distinctly separate, and that its adoption haring material^ pnepdiced 
the interests of the accused, the convictions should be set aside* » 

Qvsen v. Sheikh Bazu (1) distinguished. 

Held further, that the defect in the procedure could not be cured by the 
consent of the pleaders for the defence to the arrangement suggested by the 
Court. 

The authority given to a Sessions Court to examine an accnsed does not 
contemplate the cross-examination of such accused, nor can the Judge endea- 
vonr, by a series of searching questions, to force the accused to criminate 
himself. The real object involved in the power given to the Court under 
8. 2d0 of the Code of Criminal Procedure is to enable the Judge to ascertain 
from time to time from the accused (especially if he be undefended) such 
explanation a.s he may desire to give regarding any statement made by the 
witnesses, or, at the close of the case for the prosecution, to elicit from the 
accused bow he proposes to meet such portions of the evidence which, in the 
opinion of the Court, implicates the accused in the commission of the offence 
with which he stands charged. 


Baboo Gopee Nath Mooherjee and Mr. Sandel for the accused. 

Th£ facte of tills case sufficiently appear iu the judgment of 
the Court (Moruis and Pkinsep, JJ.), which was delivered by 

PniNSEP, J,— In an attempt made by certain villagers of 
Juggornathpore to remove an obstruction to the flow of water 
erected by tho villagers of Sikundarpore, a riot took place, in 
which Sharlutoollah, oue of the Jnggernathpore people, was 
killed. 

In accordance with tho procedure which has been prescribed 
in such cases by numerous rulings of this Court, the Magistrate 
held separate proceedings agaiust each party, keeping the evi- 
dence against them separate, and ho committed the contending 
villagers for trial by the Court of Session in separate cases. 

Tho case against the Sikundarpore villagers first came on for 
trial. After the clase of tho evidence for the prosecution (so tho 
Sessions Judge records), by arrangement with “ the pleaders, the 
case for the defence in the present trial was postponed till aflet 
the conclusion of the case for the prosecution in the counter- 
trinl c., the case against tho Juggornathpore villagers. The 

(1) B. L. R., S«p. Vol., 7fi0; S. C., 8 W. R., Cr. Rul, 47. 
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trial of the case last mentioned then commenced. " The Judge 
required the same jury, as were then sitting on the oounter<ca8e, 
e., the case against the Sikundarpore villagers, — to sit on the 
present trial. The pleaders for the prosecution and for the 
defence in both cases had suggested this course.” After the 
close of the evidence for the prosecution in this case, the Ses- 
sions Judge returned to the first case, and took the evidence for 
the defence. He then took the evidence for the defence in the 
second case. The pleaders for the defence addressed the Court 
in both cases. The Government pleader for the prosecution in 
both cases replied. The Sessions Judge delivered a written 
summing up in both cases simultaneously, and then received 
and recorded the verdict of the jury, convicting all the prisoners 
in both casea The prisoners were, accordingly, sentenced, and 
they have now appealed to this Court. 

The objection taken in both appeals is the same, that the 
prisoners have been prejudiced by the manner in which the two 
cases have been virtually tried together. Before dealing with 
this objection we feel bound to say that the mode of trial adopt- 
ed by the Sessions Judge is quite opposed to that which, for 
many years past, has been pumuod in cases where the members 
of opposing factions are charged with rioting. The very salutary 
rule which requires that in such cases each party should be 
tried separately has hero been practically violated by the 
procedure adopted by the Sessions Judge. It is true that the 
Sessions Judge has so far complied with this rule as to take evi- 
dence and record the defences of the accused person in each case ; 
but, looking at the procedure which has been already described, 
we cannot, in any sense of the term, regard these as two separate 
trials. They are certainly not distinct from one another, because 
the two trials were not only held before the same jury, but they 
proceeded almost in parallel lines, until they united in the 
addresses of the pleaders engaged and in the Session Judge’s 
mmming up. There is no authority of law for such a procedure. 
But it is suggested that the prisoners cannot plead that they 
have been prejudiced, because this mode of trial was adopted at 
the suggestion, and with the consent, of the pleaders engaged. 
We cannot, however, accept this suggestion, for, as pointed out 
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by , Macpherson, J., in the case of Queen v. EhdmalSi, Sen (1), 1880 

when criminal proceedings are substantially bad in themselves, ' Hossmr 
the defect will not be cured by any waiver or consent of the 
accused or (we would add in the present cases), of the pleaders for 
the accused. The arrangement, as the Sessions Judge terms it, 
seems to have been adopted for the convenience of the pleaders 
themselves, and from a narrow, but we think a mistaken, view on 
their part that it would benefit their clients. As for the prison- 
ers themselves, we cannot suppose that they had any uoice or 
understanding in the matter. 

We will now proceed to consider the effect of the procedure 
adopted in the several stages of each case, as regards the posi- 
tion of the several prisoners. 

The law (s. 205, Code of Criminal Procedure) declares, that the 
“same juiy may try as many accused persons successively as to 
the Court seems fit.” 

By this we understand that one trial is to follow the other, — 
that is, that, on the conclusion of one trial, the same jury may 
proceed to try the accused in the next case. The law does not 
contemplate that two trials shall be conducted piecemeal in suck 
a manner that at their conclusion the jury shall be called upon 
to decide at one and the same time upon two distinct classes of 
evidence which, though they have points in common, require 
careful discrimination as bearing upon the guilt or innocence of 
two sets of accused. Independently of the irregularity of the 
proceeding, no jury ought, we think, to bo placed in such an 
embarrassing position. It is only fair to the prisoners that the 
sole issues on which they are to be tried and the evidence bearing 
upon those issues should be laid before the jury, and that the 
minds of the jury should not be encumbered by the considera- 
tion of foreign and irrelevant matter. 

These considerations do not appear to have been present to 
the minds of the pleaders of the different accused when they 
consented to the arrangement to which the Judge refers. But, 
as already pointed out, this consent on their part cannot pre- 
vent the prisouerw showing on appeal that they have been 
materially prejudiced by the course adopted. It is apparent 
(1) I. LR., 9 Gale., 88- 
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1880 that the prisoners nocused in die second case had not tlie full 
Hossbin benefit of s. 243»'^that is, of challenging the jurors who 
V. \f6fi*e to try them. Who cau doubt that, if the first case, 

which was that of the Sikuudarpore accused, had been tried 
out and resulted ill an acquittal, the Juggeruathpore accused 
would have at once challenged all the jurors on the ground 
that they were not likely to address themselves lo tlie case, as 
it affected them, with impartial and unbiased minds ? So also, 
the Sikundarpore people might justly complain that, though 
they had the right of challenge before their own trial commenced, 
they could have no right to object to the trial by the same 
jury of the second case, notwithstanding that they might be 
seriously prejudiced by evidence given iu that case criminating 
them behind their backs, and without their having an oppor« 
tunity of cross-examination. 

It has been argued that the Sessions Judge has power under 

the law to adjourn a trial, and that, consequently, it was not 

* • 

illegal on liie part to commence the second trial before the con> 
elusion of the first. But, according to s. 264, the Court can 
only adjourn the trial if it considers that such adjournment 
is proper and will promote the ends of justice.” No reusou 
for the adjournment in turn of each trial has been stated. 
From the terms of the Sessions J udge’s summing up, it would 
seem that the ** arrangement ” was suggested by himself, or by 
the Government Prosecutor, for he states that it was acquiesced 
iu by the pleaders for the defence in both the cases. In our 
opinion the adjournments were neither proper, nor likely to 
promote the ends of justice. But even admitting that, under 
some circumstances, a second case may be tried by the some 
jury during the pendency of the first trial, it by no means follows 
(and tliu constitutes a very grave objection) that the two oases 
should be summed up together and decided simultaneously. 

The Sessions Judge, in tlie commencement of bis summing up, 
li|is himself indicated this objection to the procedure adopted by 
him. He tells the jury tiiat the evidence for the proseoutiou 
in one case is practically Uiatfor the defence iu the other, though 
a special defence has beon made in each case.” Tlie Judge, no 
doubt, felt the difficulty in which the jury were placed, for be 
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BtatoSi I ptocBed to aum up the evideoco in both cM^ on thhi^ 
single charge, in which, however, I will do my best fojkeep each 
case and the evidence proper to it singly before you.” We recog- 
nize ' the Sessions Judge’s endeavours to do his duty in this res- 
pect, but he seems to have lost sight of the fact that some of the 
prisoners in each case were examined as witnesses in the other ; 
and that, under such circumstances, it was impossible to expect 
that the jury should be able to separate in their minds what was 
said by a prisoner as a witness from what he admitted on exami- 
nation as an accused. A witness, under s. 132 of the Evidence 
Act, cannot excuse himself from answering any relevant question 
upon the ground that the answer to such question will criminate 
or may tend directly or indirectly to criminate him ; but the 
law also provides that no such answer which a witness shall be 
compelled to give sliall be proved against inm in any criminal 
proceeding except a prosecution for giving false evidence by 
such answer. It is unnecessary to refer to the particular state- 
ments made by seven of the prisoners, -^three (1) on one ^ide, 
and four (2) on tlie other, — when under examination as wit- 
nesses ; but several criminating statements have been made by 
them, especially in cross-examination. The Sessions Judge has 
made no attempt to exclude these statements, and we think 
that, in considering the evidence of both these cases together, 
the jury could not separate the evidence in each, and, even 
in spite of the strongest precautions both on their own part 
and on that of the Judge, must unconsciously have been iuflur 
enced in one case by evidence given in tlie other. There was 
no such interval between the two trials as would enable them 
to efface from their minds the effect of the evidence in one 
case when considering their verdict in the other. So far, 
therefore, as the prisoners w|io were also examined os witnesses 
in the two cases are concerned, we are qujte clear that this 
irregularity has prejudiced them most materially in their de- 
fence. It is almost impossible to distinguish between the case 
of these accused amd that of their fellows, though from the 
position that tli^ former occupied as witnesses we have leas 

(1) Nehal Sheikh, Bungshi Pass, and Rhedoy Gbowkidar. 

(2) Natsk Sheikh, M<»leai Sheikh, Hakeemoollah, and luhar Sheikh. 
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1880 hesitation in finding that they have been very serioasly prejn- 
Btnn^ diced by the mode of trial adopted by the Sessions Judge. 

«. ‘ <@ur attention has been directed to some cases, and particu- 

larly to ajudgment of a Full Bench — Queen v. SAeiiA Baau (1) — 
in irhicli it was held, that the simultaneous trial of two parties 
engaged in a riot did not prejudice them so as to necessitate a 
reversal of their conviction and a rC'trial ; but we observe that 
in all these cases the trials were held with the aid of assessors, 
and not by jury, as in the present case. This difierence in 
the trial is most material as regards the particular effect bn the 
prisoners. The Sessions Judge, with whom the decision in the 
one form of trial rests, is less likely than a jury to have beeu 
influenced by what he learnt in the other case, and while 
the verdict of the jury would be final on the facts, the findings 
of the Sessions Judge would be open to correction by the 
High Court on appeal. 

On these grounds we consider that the prisoners in these 
cases should be retried before a separate jury in each case; 
and we, accordingly, set aside the convictions and sentences, and 
direct that the Sessions Judge do so proceed. 

We regret to have to notice the manner in which the ezamrn* 
ation of the accused has been conducted. In permitting a 
Sessions J udge to examine an accused person from time to time 
> during a trial, the law does not contemplate that he should 
commence a trial with a strict examination of a prisoner after 
the manner of the cross-examination of an adverse witness by 
counsel. 

This Court has already pointed out to the Sessions Judge 
on more than one occasion — see particularly the case of Chini- 
hash Ghose (2)— that, by exercising the power allowed by s. 250, 
the Sessions Court is not to establish a Court of Inquisition, 
and to force a prisoner to convict himself by making some 
criminating admissions, after a series of searching questions, 
the exact effect of which he may not readily comprehend. The 
real object is to enable a Judge to ascertajp from time to time 
from a prisoner, particularly if be is undefended, what ezplan- 

(1) B. L R., Sap. YoL, 750 ; S. C., 8 W. B., Cr. BuL, 47. 

(2) 1C. LB., 436. 
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•tiott he my desire to oflfer regarding any fact stated by a isto 
wtness, or after the close of the case, ho# he can meet what Hossmh , 
the Judge may consider to be damnatory evidence against Wm. 

In one of these cases now before us, we observe that the Judge 
was engaged, during the whole of the first day, in examining 
the accused. In like manner, in the ifecond case, he examined 
the accused at considerable length before the case for the prose- 
cution was opened. Such proceedings appear to us to be an 
abuse of the power given under the law. 

We^aunot consider that trials so commenced have been fairly 
conducted. The minds of both the Judge and* jury are at the 
outset prejudiced by irresponsible statements made by the 
accused, while subject to this system of cross-examination, before 
tlieir guilt has been established by the examination of a single 
witness. We trust that the Sessions Judge will discontinue 
this practice which has been repeatedly condemned by thia 
Court, and is, in our opinion, quite opposed to the spirit of our 
law in India. ^ 

^ Convictions set aside, and retrial ordered. 


APPELLATE CIVIL. 


Before Mr, Justice White and Mr, Justice Maclean, 

In the matter of the Petition of RAMESSURI DASSEE.* jggO 

RAMESSURI DASSEE (Representative op Judgment-Debtor) v. May 2^. 

D00R6ADASS CIIATTERJEE (Execution-Creditor). 

Execution of Decree^Civil Procedure Code {Act Xof 1877), ss. 248 and 311. 

When a judgment«debtor has died after decree, but before application has 
been made to execute tbe decree, the Court, before directing the attachment 
and sale of any property to proceed, must issue a notide to the party against 
whom the execution is applied for to show cause why the decree should not 
be executed against him, and its omission to do so will invalidate the entire 
subsequent proceedings. . 

* Appeal from Order, No. 295 of 1879, against the order of Baboo Radba 
Krishna Sen, Munsif of Roneegunge, in Zilla East Burdwan, dated the 24th 
September 1879. 
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1880 A judgment having been obtained by A against and B having died 
In thb before application was iflade for execution, A applied for execution of his 
deerae upon a tabular statement, in which the judgment-debtor was stated to 
Petition of be C, widow of B, and C was also described as the person against whom 
^oa^™ execution was sought. Upon this application the property mentioned in the 
tabular statement was directed to \>e attached and sold, and it was accordingly 
sold ill execution, and purchased by A. No notice under s. 248 of the 
Civil Procedure Code had been served upon C before issue of execution. 

Held^ that the application was improper ; that the order for attachment and 
sale should not have been made; and that the Court which made it should 
have set the execution aside as soon as it became aware that no ndKce had 
issued previous to its issue. The fact of there being no section in the Code 
expressly authorizing a Court to set aside its proceedings is immaterial, as 
every Court'hos an iuhcreiit right to see that its process is not abused or does 
not irregularly issue, and may set aside all irregular proceedings us u matter 
of course, provided that the interests of third parties are not aflected. 

SembU.^Vndev s. 248, the fact that application to execute the decree had 
been made in the life-time of B would make no dillcrence, unless an order had 
been made and the property aotually attached under it ; ns whenever an appli- 
cation is made for execution against a legal representative of the judgment- 
debtor, the notice required by the section must be issued to him, unless the 
Court has already ordered execution to issue against him i;||)ou a previous 
application. 

Baboo RasfihelMi'y Ghm for the appellant. 

« 

Baboo Bama Chum Bonnerjee for the respondent. 

* The facts of this case sufficiently appear from the judgment 
of the Court (White and Maclean, JJ.), vrbich was delivered by 

White, J.— The respondent in this case obtained a decree 
against the husband of the appellant on the 8th April 1878, and 
before application was made for execution the husband died. On 
the 29th March 1879, the respondent applied for execution of the 
decree upon a tabular statement. In the judgment-debtor 
column of this statement, the appellant’s name is entered under 
the de.scription of Bamessuri Dasi, widow of Kam Eoomar, and 
in the column for the name of the person against whom execu- 
tion is sought, the appellant’s name is introduced as being that . 
person. Upon this application the Munsif directed the property 
mentioned in the tabular statement to he attached and sold. 
The property was accordingly sold in June 1879, and bought 
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by' the res^ndeat himself. Withia a month ofth^ 
apj^llant applied to set it aside on the gtonnd Of irrega* 
larity, ^ 

One of the objections raised is, that the sale was not duly 
proclaimed at or near the spot where the attached property is 
situate. 

We pronounce no opinion upon the validity of this objection, 
as it appears to us that there is a ground upon which the 
appellsipt ought to have succeeded in the Court below, and it is 
this, that the Court directed the attachment and sale of this 
property to proceed without having previously served a notice 
upon the appellant in accordance with s. 248 of the Code. 
This section directs that the Court shall issue a notice to the 
representative of a deceased judgment-debtor before directing 
the decree to be executed. 

An excuse for the Court, so far as directing attachment to issue 
is concerned, may, no doubt, bo found in: the form of the tabular 
statement. Such a tabular statement ought not to have bron 
put in unless the widow had actually been herself a party to the 
suit and ha^ been sued as heir of her husband. It was calculat- 
ed to mislead the Court. It is said by the appellant that it was 
put in with the intention of misleading the Court; but, whether 
that was the intention or not, it did not in fact mislead the 
Court. But, when the irregularity was brought to the attention 
of the Court, we think it ought at once to have allowed the 
objection of the appellant. Instead of that, the only notice 
which the Court takes of the objection in its judgment is this— 
" It is pointed out that no notice was served on the person 
against whodHhe execution was applied for as required by s. 248 
of the Procedure Code, but this omission cannot vitiate the sale.” 

We think that the omission to give such notice affects the 
validity, or at all events the regularity, not onl^ of the sale, but 
of the entire proceedings of the respondent in applying for exe- 
otttion ; and that, quite irrespective of whether the irregularity 
tras one under s. 311, the Court should have set the execution 
aside as soon as it became aware that no notice had issued. , 

No question arises in this case as to whether the interest of 
any third party would be affected by sotting aside the execu- 
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1880 tiioa-proceadlngs, because the judgmeat-creditor is hipiself the 
Is TUB ptiashaser, and he is the rery party who has led the Gout into 
luim OT irregularity which had been committed. 

It has been objected that there is no section in the Code 
DissBE. vrhich authorises the lower bourt to set aside these proceedings ; 
but we think it is not necessary to invoke a section of the 
Code for the purpose. Every Court has an inherent right to 
see that its process is not abused or does not irregularly issue, 
and may set aside all irregular proceedings as a matter of course^ 
provided that the interests of a third person are not affected. 

The order that we shall make, therefore, is one reversing the 
Muusifs order, and directing that the proceedings taken against 
the appellant in execution of this decree, including tlie sale, be 
eet aside ah vnitio. 

It may be necessary, unless the appellant admits assets and 
pays the amount of the decree, to take hereafter proceedings 
tojezecute it ; but these proceedings must be commenced afresh. 
A tabular statement must be put in in proper form, and a pro* 
per notice must be sent to the appellant, so that slje may have 
an opportunity of paying the money or setting forth any de> 
fence she may be advised to make. 

The appeal is allowed with costs. 

The respondent nill not be allowed the costs of any of the eze> 
culion-proceediugs taken against the appellant which we set 
aside by this our order. 

Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr. Jtutiee WUu*. 

\ 

BAJENDEB DUTT SHAM CHUXD MITTEB amd othbbs. 

May 21 . 

— Uind» restraining Pwrii^-^Righlt cf 

• Pnrehater of Share-^Ttuetfar Idol 

« 

B/ aa agreement entered into between five brotbeta, wbo fonnad a joint 
Hindu fiunily, it wu provided, that none of the parties,,** nor their nprenn. • 
tatives, nor any person, shoiild beshie to divide the lesl sad psrioasl pro* 
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belonging to Ae ftmily into shareti thai^ wUle tbo malt desoendAti 109O 
of an/ of tho brothetra lived, the ions of the daughters of the deceased perms 
thOtf d not be endtied to the real and personal properties, nor to the pioeeeda Btrcr 

thereof; that none of the brothers, nor anyof their male deso^dants, should 
be able to adopt a sou; that, during the lifetime of the brothers, or of the MircSB. 
one of them who should be the last survivor, their earnings should be re- 
garded as joint property, and that, if any brother or son of a brother separated 
himself from the family, he should only get Rs. 20,000 as his share.** The 
agreement further provided for the maintenance of widows and infiint 
children, and that the sum of two lakhs of rupees should be taken from the 
joint kbatta for the purpose of cariying on certain businesses. The family 
dwelling-house had belonged to the mother of the brothers. She made a 
glib by deed of the house and lands and houses appertaining thereto to an 
idol, and appointed her sons managers, and directed that they should live in the 
house, and should not have power to partition or alienate any portion of the 
properties settled. The deed contained provisions as to the disposition of the 
profits arising from the lands and houses, ots., to provide accommodation 
for the fiimilies of the managers, and to invest the surplus in the purchase of 
lands in the name of the idol. 

A son of ono of the brothers sold his share in the family property. In a suit 
by the purchaser for partition and an account of the property,— 

that the general scheme of the arrangement between the brothers was 
such as could only be binding upon tho actual parties to it, not upon a pur- 
chaser from one of the paities, and d fortiori not upon a purchaser from the 
heir of one of the parties. 

Anand Chandra Ghote v. Pranhisto Butt (1) followed. 

The object of the arrangement was to settle the family properly upon trust 
for the maintenance of the members of the family born and to be born. This 
could not be done by a glfb, and what cannot be done by a gill cannot be done 
by the^uteryention of a trust. 

The owner of property cannot by mere contract daring his life prevent his 
heirs from partitioning property after his death, and such a prohibition is not 
binding upon an assignee of the heir. 

Anaik Nath Dey v. Mackintosh (2) distinguished. 

Held also, that there was a good gift of the family dwelling-house to the 
idol, and that the plaintift was not entitled to auy share therein. 

This was a suit for partition and an account of joint family 
property. In tho year 1858, the five sons of one Ram Chunder 
Mitier, deceased, formed a joint family. Their names were 
Doyal Chund, Qobind Chund, Sham Ohund, Anoop Ohund, and 
Aiool Ohund. On the 24th September 1858, the five brothers 
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IMP e&tered into a written agteement, the effect of whioli^ was the 
.Bmwbb question in the suit. 

V. ' 7he first clause recited that they had inherited no moveable 
property except a few utensils of trifling value ; that they were 
possessed of ancestral immoveable property; and that out of the 
profits 'of a banianship business carried on by two of the 
brothers, Doyal Ghund and Sham Chund, real property and 
company’s notes had been purchased : and by this clause those 
two brothete gave over all such property to the joint family. 

The second clause was as folloAVS : — ^“The proceeds and interest 
of our aforesaid real and personal properties will be continually 
expended, as they are now expended, for the food and raiment of 
our families and for the religious ceremonies, for the presents to 
friends and relations and the Deb-Seba (1), and so forth. Besides 
that the proceeds of such real and personal properties as are 
hence to be acquired by us respectively or by one of us, will 
bo expended by us or by our survivor or survivors or our 
representatives on account of the same purposes; after pay- 
ing the aforesaid expenditures, should there be any surplus, then 
it will bo invested either iu land or Company’s paper or in mort- 
gage of sufficient security. But neither we, nor our lepresonta- 
tives, nor any person, will be able to divide the real and 
personal properties into shares.” 

The third clause provided for the education and marriage of 
sons and sons’ sons and daughters and sons’ daughters, and so on 
in succession. The fourth clause provided for the sale of part of 
the property in cases of necessity, and directed that the interest 
of all Company’s paper should be invested. 

The fifth clause purported to direct the mode of descent of the 
proi)erty in the following manner : — “ While the male descend- 
ant of'auy one of us five uterine brothers lives, the sons of the 
daughters of the deceased per^ns will not be entitled to the real 
and personal properties nor to the proceeds thereof, and neither 
any of us, nor any of our male descendants, will take, or be able 
to take, a 'poompootro otpalodi pootro (2). If any of us or 
them do so, then such a son will not bo entitled to our property. 

(1) Deb mean! ‘deity’ ; Seba, ‘lervices.’ 

(S) Fooseo pootto m ioiu ' adopted loo ' ; paloek pootro , ' foiter wn,' 
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And if ABjr of us or any of our male descendants heartlessly uso 
influenced by some dause refrain to perform the ancestral lUnnnna 
fiunily ceremonies, then that person udll not be able to enjoy «. 
tire fruits of this property." 

The sixth clause was as follovs:—" During the lifetime of us 
five uterine brothers, or of the one of us who be the last survivor, 
whatever is saved from the eamings of us respectively or of 
one of us will be regarded as our joint property. In the mean* 
time, if one of us, while joint in food, earnestly desires to be 
separate, then he, being deprived of all the real and personal 
property seeured by us up to that time, will get from our joint 
* estate only Rs. 20,000 (twenty thousand rupees), in two payments 
of equal amount in two years, and be deprived of the other pro. 
perty. And should one of us die leaving one son or more than 
that, and should such son or sons on attmning full ^ desire to 
bo sepafate, then the son or sons of that person, that is one of ns, 
wUl get such a share as comprises in proportion of Bs. 20,000 
(twenty thousand rupees), and be deprived of the other property ; 
and he who from among us will die leaving his wife survivor, his 
siud wife, during her lifetime, will get for her own expenses 
Rs. 10 (ten rupees) a month, and remaining as a member of the 
fomily she will get her food and raiment, excepting which she 
will have no right to our other property. Should she decline to bo 
supported in the family circle, then she will get further Rs. 5 (five 
rupees) amonth for her maintenance; and should the son or sons or 
son’s son or sons’ sons of us respectively die leaving a wife or 
wives in like position, then on account of their wives’ monthly 
expense and maintenance the same rule is established ; and, should 
any of us or any of our representatives die leaving an infant child, 
and should the mother or any of the relatives of the child, instead 
of allowing such a child or children to renuun in our femily circle, 
keep such child or children elsewhere and apply for maintenance, 
then in the case of a,female child she will get Rs. 5 (five rupees) 
a month up to the time of her marriage ; but in case V a male 
child Rs. 16 (fifteen rupees) will be monthly paid to each up Vo 
the time he attiuus full ago ; besides which, should he prefer a 
chum, it will be disallowed." 

The sovuuth clause dealt with so[)ai'ate debts to bo incurred by 
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1860 members of the fiunily, and declared that the Joint property 
HumiDaB should not be chaiigeable. The eighth dduse made provision for 
« iridoved sister and for other sisters in case of need. The 
ninth clause gave the power of administration to the eldest 
male for the time being with the advice of the younger members. 
The tenth clause prohibited loans without security. 

The eleventh clause was as follows “ Whereas our present 
property has been acquired by the aid of the banianship and the 
American agency business, we think that it should be incumbent 
on us in every respect to keep up this business; consequently we 
five uterine brothers determined so, that, for the purpose of carry* 
ing on all these businesses, the Company’s paper to the extent of* 
Bs. 2,00,000 (two lacs of rupees), or ready-money as required, 
should be taken from this joint khatta belonging to us ; and on the 
death of one of us the survivors will be able to receive aid in 
like manner : should a loss incur beyond the said twor lacs of 
rupees, our joint estate will not be liable.” 

The twelfth clause provided for the custody of the document 
itself. 

The &mily dwelling-house stood on a different footing from 
the rest of the property. It was the property of one Neem- 
dhone Dassee, since deceased, who was the widow of Bam (Thun- 
der and the mother of the five brothers who made the abovemen- 
tioned contract. On the 7th December I860, she executed a deed 
of gift purporting to give the house to an idol. By this deed Neem- 
dhone Dassee appointed her sons managers of the trust, and pro- 
vided that they should live in the house ; that they should not be 
able to partition or sell any of the endowed properties; that the 
surplus profits, after providing for the Government revenue and 
expenses of establishment and worship and the salary of the 
manager for the time being, should be expended in the purchase 
of adjacent lands in the name of the idol for the accommodation of 
the fiunilies of the managers and in the erection of new buildings 
thereon. If there should still be any surplus left, it was to be 
expended in the purchase of tenanted lands or zemindaries in 
‘ the name of the idol The deed tiien provided that no dauj^ter 
of a son, nor grandson by a daughter, nor adopted son, should be 
entitled to cany on the seha, nor should an adopted son be 
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entitled to live ia ihe house. Provision also made for fhinr& 
managers, and that none of the settlon^ descendants who ebould SAwmu 
foisalEe his religion or pve a widow in marriage, or marry* a » . 
^dow, should be entitled to be a manager. 

Of the five brothers, Sham Chund and Anoop Ghund were . 
living at the time of the institution of the suit. Doyal Chund 
died leaving a widow and one son ; Gobind Chund died leaving a 
widow and two sons ; and Otool Chund died leaving two sons* 

He also left a will appointing an executor. One of the sons of 
Qobind Chund, Prokash Chund by name, by deed dated the 
Srd August 1878, sold his one-tenth share in the family property 
‘to the plaintiff, who now sued for partition, making all the other 
parties interested defendants. 

Mr. Bormerjee and Mr. Trevdyan for the plaintiff. 

lib. Keimdy and Mr. PhUlips for the defendants. 

Mr. Bonnerjee. — A Hindu testator has no control over the 
income of property which accrues after his death — Bmonavih 
Chuvder v. Barrmoondery Dome (1). There is no differ- 
ence between a gift by will and *a gift vnUr vivos— Jatindra 
Mohan Tagore v. Ganendra Mohm Tayore (2). The effect 
of the agreement in this case is to deal with joint family pro- 
perty in a way that Hindu law will not recognise. By the fifth 
clause the settlors purport to direct the mode of the descent of the 
property, and to exclude persons entitled to the property of their 
ancestors. The intention of the settlors was to create an estate 
something like an estate-in-tul male. They attempt to restrict 
the right of heirs to adopt sons. They may legislate for them- 
selves, but they cannot contract sons or grandsons out of rights to 
which they are entitled under Hindu law. The intention of the 
settlors was to create such an estate as was declared to be void 
in the Tagore case (2). A disposition of property, whether by will 
or deed, which tends to alter in perpetuity the rules of succes^n 
is yoii—Luekun OAunder Seal v. Koroommoney Dassee (3). In , 
lUmdhone Qhose v. Anmmd Chunder Ghm (4), an agreement 

(1) 13 Moon's 1. A., 41. (3) 1 Boutnoh, 310. 

(3) »B. LB., 377. (4) 3 Hyde, 33. 
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1880 betvoen memlwiB of a Hindu family not to partition property 
Ba»ndir without the unanimous consent of all the contracting parties 
Wfts held to be binding upon the parties to the deed only; and 

Anmi Ghmdra Gfhm v. PmnMsto DvM (1), where there 
was a similar agreement, it was decided that a pmcbaser of-the 
share of one of the contracting parties was not bound. Equally 
the settlors could not have the power of making a contract as 
against their heirs. The provision as to vesting the property in 
case of partition cannot be valid as against a person in the 
position of the present plaintiff In Mokoondoo Lcdl Shaw v. 
Oonesh Chunder Shaw (2), a Hindu testator gave all his 
immoveable property to his sons, but postponed their enjoyment 
of it for twenty years, and it was held that the restriction 
was void as being a condition repugnant to the gift, and that 
the sons were entitled to partition at once. The only difference 
between that case and this is, that there a part of the property 
was dealt with ; hero it is the whole. This deed attempts to 
create a perpetuity. Gobind Chund Mitter was not entitled to 
make any such -contract as against his heirs. And oven if 
he could bind his heirs, he could not bind assigns from them. 
As to the mother’s gift, so fitr as the dwclling*house is con- 
cerned, we are entitled to have the interest of Frokash Chunder 
Mitter made over to us. The intention of the lady was to keep 
up and carry out the agreement of 1858 between her and the sons. 
It was intended to give the manager the power of preventing 
people from living in the house, but not to turn out any one re- 
siding there. The attempt to restrict the disposition of the sur- 
plus is void and can have no operation— Ashutosh Huti v. Boorga 
Chum Chatterjee (3). There can be a partition subject to a trust 
in favor of the idol— Horn Gocmar Paid v. Jogender Ifadi 
Paul (4). 

Mr. KemedyforWie defendants.— The law as to perpetuities has 
been settled by the decisions of the Privy Council in Soorjee- 
maney Borne v. Benoibwndoo MidMck (5) and Jatindra Molum 
• Tagore v. Garmdm Mohan Tagore (6), In Sootyeemoney'Bomde 

(1) 3 R. L. B., 0. a, 14. (4) I. L. B., 4 Oslo., 46. 

($) I. L. B., 1 Calc., 104, (4) 9 Moore's I. A., IfiS. 

(8) L. B., 6 L A., 183. (6) 9 fi. L. B., 977. 
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<XM«(l}^I[«]i:d Jiistiee£niglili Brace laid down tbaUhere is notbing M80 
agunst public coaveuience, nor anything generally mischier- Bumaa 
ous, or against the general principles of Hindu law, in all owing , «. 
a testator to give property, whether by way of remainder or by 
my. of executory bequ^t, upon an event which is to happen, if 
at all, immediately upon the close of a life injxji^. That case 
was relied upon in Jatindra Mohan Tagore v. Ganendra Mohan 
I Tagore (2), to show that the English law of executory devises 
dught to be applied in dealing with Hindu succession. But their 
Lordships of the Privy Council say(p. 399), after quoting the 
remarks of Knight Brace, L. J. : “A consideration of the subject- 
matter to which these remarks were applied will, however, at 
once show that they were not intended to have the extensive 
effect attributed to them. The question was not as to the effect 
of a gift to a person not in existence, but whether a person in 
existence, and capable of taking under the will when it had effect, 
might become entitled upon a future contingency to receive an 
jadditioual benefit. The testator devised an estate to soverSl 
'sons, with a proviso that, if either of such sous died without 
having a son or son’s son living at his death, neither his widow 
nor daughter sliould get his share, but that the same should go 
over to the other sons. Their Lordships held the gift to be valid. 

The point in question, therefore, was not raised, and could not 
have been decided as supposed. Moreover, in the subsequent 
cose of Miissamut BIwobun Moyee Dehia v. Bamicieliore Acliarj 
Chowdry (3), in which the testamentary power of Hindus in 
Bengal was fully recognised, it was distinctly laid down that the 
uatui'o and extent of such power, so far as relates to contingent 
remiunders and executory devises, is not to bo regulated or 
governed by way of analogy to the law of England, which law 
applies to the wants of a state of society widely differing from 
that which prevails among Hindus in India.” 'And their Lord- 
ships say that they do not desire to express any opinion as 
to certain exceptional cases by way of contract or of oondi<> 
tional gift on marriage or other family pro vision, for which 
authority may be found in Hindu law or usage. The con- 

(I) 9 Meote'e I A , 183. (S) 9 B. L. B , 377. (3) 10 Mowe’i I, A., 379. 

15 
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1880 , tnwt in this case is limited within terms which a»e penf^tt^ 
Bajkkokb {reasonable. Suppose the case of a partnership for twentj^<bDeA 
V. ym's, with power to the executor of a deceased partner to) 
**MmEB*” ® proviso that if a partner retiraj he shall) 

not have an account but particular sum of money ; such an), 
agreement would be* perfectly good— ^sseo; v. Essex (1). In theV 
case of Bamdkone Ohose v. Annund Chunder Ghose (2), where 
there was an agreement not to partition, the Court held, thbt 
lat was such a contract as could be specifically enforced, and 
(^that no jiarty to the agreement could be allowed .taj artiti gp. 


Ah 


In Ancdk Nath Lay v. Mackintosh (3), twe brothers executed a 
deed of trust of the joint family dwelling-house^ providing that 
icertain religious ceremonies should be performed there for twenty 
'years, and that during that period neither they nor their heirs 
ishould have the power to partition. It was held that the mort- 
gagee of the share of one of the brothers having notice of the 
deed could not obtain partition until the ^twenty years had 
jcSpired. If that agreement wm good, then the agreement in 
this case must be good also. (The cases of Krishnaramani Dasi 
V. Ananda Krishna Bose (4i) and Saunders v. Vautier (6) were 
also referred to.) 


Mr. Bonnerjee in reply. 


Cwr. ad. vuU. 


Wilson, J.— This case came on for settlement of issues on 
the 19th and 22nd April, when the several questions of law 
arising in the case were argued. It was admitted that there 
was no real contest as to the facts of the case,— that is to say, of 
the correctness of the pedigree as alleged, and the execution of 
the several documents set out in or annexed to the pleadings. 
But as there are infants parties to the suit, it was necessary 
that these mattera, so far as they affected them, should be proved. 
I directed, under a 196 of the Procedure Code, that these fiicts 
might be proved by affidavit. 

Affidavits have Since been filed, and the whole case is how 


(3) 8 B. L. B., so. 

(4) 4 B. L. B., 0. 0., 881. 
(S) 1 Cr. sad Pb., 340. 


(1) S0Be*r.,443. 

(2) 2H7de,98. 
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natljr for deoiaion. (His Lordship thsa stated the fiets of the itdo 
case, aad proceeded as follows) 

There is no arerment or admission in the pleadings that the v. 
plaintiff purchased with notice of the agreement of 185d. I 
called attention to this daring the argument, and Mr. Bonnegee, 
the plaintiff’s counsel, admitted that his client took with notice. 

The first question is, whether the pluntiff is disentitled to 
partition bj reason of cl. 6 of the agreement of 1856. 

The general scheme of the arrangement is, in my judgment, 
clearly such as cannot be binding except upon the actual 
pai^tira^o it. Its object is to settle the family property upon 
trust for the maintenance of tho members of the family born 
and to be born. This could not be done by gift— Tenors r. 

Tagore (Ij ; and what cannot be done by gift cannot be done by ' 
the intervention of a trust, — Eriskmramam Dame v.i 
Ananda Krishna Bose (2). On this ground I think cl. 2 
and the clauses subsidiary to it, viz, els. 3, i, 7, 9, and 10, 
could bind nobody but the contracting parties. , 

At first sight those clauses seem also to create an absolute 
perpetuity. But seeiug that the subject of partition is ex- 
pressly dealt with in cl. 6, it may perhaps be that the other 
clauses were intended to operate only so long as the property 
remained unpartitioned, and subject to the ordinary right of 
partition, except so far as cl. 6 could control that right. How- 
ever this may be, I think the trusts are bad on the other ground 
1 have stated. 

« 

Clause 5, which attempts to establish a new line of descent 
somewhat analogous to descent-in-tail male, is clearly inoperative. 

But it was argued that^ cl. 6 is valid and binding upon 
the present plaintiff. The substance of that clause is, that, 
during the lifetime of the five brothers and the survivors and 
survivor of them, if any bfother or the son or sons of any 
brother desired to separate, he should be deprived of ail shore in 
the property, and should receive Rs. 20,000, or a rateable share 
of that sum instead. This seems to me to be a prohibition of 
partition under penalty of having to accept a fixed sum of 
money in lieu of a share of the estata'* 

(1) 0 B. L. B., »77. P) 4 0. C., 281. 
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I860 The short question that has to be decided is, whether the 
owner of property can by mere contract during his life prevent 
«. his heirs from partitioning property after his death ; and further, 
whether such a prohibition is binding upon an assignee of the 
heir. 

An attempt was indeed made to put the matter in a some- 
what different light. It was said that a man may by gift ivier 
vivos, or by will, give property to one person with a gift over 
to another, provided the latter gift is to take effect on or before 
the termination of a life in being at the time of gift — Soorjee- 
money JDossee v. Denobundoo Mullidi(l); and it was argued 
that cl. 6 should be read as giving the property over to the 
other sharers in cose any one sought partition during the life 
of any of the contracting parties. But the gift would then 
be void. A gift, whether primary or substitutionary, can only 
be to some one in existence at the time of the gift — Tagore v. 
Tagore (2), and this gift, if it be one, is a gift not to the brothers, 
bst to them or their respective heirs, born or unborn at 
the date of the document, as the case might be. Such a gift 
cannot take effect — Tagore v. Tagore (2), Soudaminey Dame v. 
Jogesh Chunder Duit (3), Klterodemoney Dassee v. Doorgamoney 
Dassee (4). 

The clause must be regarded as a mere restraint on partition. 
Now it is clear that a man cannot by gift inter vivos or by will 
give property absolutely to another, and yet control his mode 
of enjoyment in respect of partition or otherwise. It is 
scarcely noce.ssaiy to cite authority for this. 

I know of no authority for saying that a man can allow pro- 
perty to descend absolutely to his heirs, and yet by any act 
during his life restrain their mode of enjoyment in respect of 
partition or otherwise. The case of AncUh Nath Dey v. Mackin- 
tosh (5) was cited,as an authority. * In that case two joint owner's 
executed a deed of trust by whicit certain properties were set 
apart to provide for religious worship ; the worship was to be 
performed in the family dwelling-house, which was not in- 

(1) 9 Monre'ii I. A., 193^ (3) I. L. It , 2 0«lo , 269. 

(2) 0 a L. R., 377. (4) 1. L U., 4 Calc., 433. 

(8) 8 B. L. R., 60. 
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eluded in the property set apart, and it was agreed that for IBSO 
Wenty years the house should not be partitioned. Maepher- 
son, J held, that a mortgagee of a half share of the house, taking * 
from the representatives of one of the contracting parties 
with notice of the trust, could not claim partition during the 
^twenty years. That case decided, I think, no more than this, — 
that there was a valid trust for the performance of certain • 
worship in the dwelling-house, and as incidental to that trust, 
a restraint upon partition or alienation during the period of the 
trust, and that a mortgagee with notice was bound by the trust. 

This case is very different. If there be any trust hero, it is the 
trust sought to be created by cl. 2, and that trust, for the 
reasons I have stated, is bad. There remains nothing but the 
restraint on partition. 

In Rmidhone Ohose v. Annund Glmnder Ohose (1) it was 
held that a contract similar to the present was binding upon 
the parties to it. I do not know that the question has ever 
been expressly raised whetlier such an agreement is bindipg 
upon the heirs of the parties. In the absence of authority I 
do not see how a man can liave greater power of control over 
the enjoyment of property whicli ho allows to descend than 
over property which ho gives by deed or will. The case of 
Anaiulchandm Ghosc v. Pranlisto Diift (2) is, I think, an autho- 
lity to the effect that such an agreement does not bind a pur- 
chaser from one of the contracting parties. It cannot any more 
bind a purchaser from the heir of a contracting party. 

I come to the conclusion, therefore, that cl. 6 of the agree- 
ment of 1858 affords no answer to this suit. 

A point is also raised in the written statement, founded upon 
cl. 11 of the agreement of 1858, as to the capital of the 
banianship and agency business. But I do not think any 
question arises as to that. The plaintiff dpes not claim any 
share in the business or its capital, and I read cl. 11 as only 
regulating the extent to which the business should be entitled 
to draw upon the family funds. 

The third question raised was as to the family dwelling- 
house. It was contended by the plaintiff that the gift by 
(I) 2 H^de, 93. ^2) 3 B. L. R., 0. C„ 14. 
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IMP Neemdhone Dassee in 1860 was not an absolute gift to the idol, 
lUjTBKDiB but that subject to a trust for worship there was a gift for the 
V. benefit of the members of her family mentioned in the deed, 
whom Prakash was one. And it was sought to bring the 
case within the authority* of such cases as Aahutosli DiUt v. 
Doorgackum Gluitterjee (1). I do not think this is so. The 
deed in terms gives the house to the idol, and appoints the four 
surviving sons managers. The house is to be the perpetual 
habitation of the idol. The four managers and the sons of her 
deceased son and tiieir sons are to dwell in it in succession, 
without power to partition or alienate. After paying the 
Government revenue, the profits are to be applied to certain 
poojahsand other religious objects, and the manag«>r for the 
time being is to receive Rs. 5 a month. The balance, if any, is 
to be employed in building new buildings for the accommoda- 
tion of the families of the managers. If there be still any 
surplus, it is to be employed in the purchase of lands in the 
nqjne of the idol, to be added to his estate. The deed then 
makes provision for future managers who are to be the mem- 
bers of the family in the male line in succession, excluding any 
who shall forsake his religion, or give a widow of his family in 
marriage or marry a widow 

/I This is in my opinion a good gift of the house to the idol 
‘ labsolutely. The only benefit given to any one else is tlie salary 
of Rs. 5 to the manager, and the right given to actual and , 
potential managers to live in the house. These provisions do 
not, I think, make the property anything but debutter. 

The decree will declare that the plaintiff is entitled to the 
one-touth share of Prakash in the properties claimed, exclusive 
of the family dwelling-house. The plaintiff is also entitled 
to a partition. . 

But on the partition the widow of Qobind ChUnd will be 
entitled for life to a share equal to that of the plaintiff and of 
her son Nolit Chund. 

There will be the usual partition decree, and costs will follow 
‘ the ordinaiy rule in partition suits. 

Suitdmeed. ‘ 

(I) L B., 6 1. A., 181 
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B$for0 Sir Bickard Oarth, Kt^ Chief Justice^ Mr. Juilice Jackson^ Mr, 
Jueiiee Ponti/ex, Mr, Jueitce Morrxe^ and Mr. JusHee MUter, 

UMAID BAHADUR (Dbfendamt) o. UDOl GHAND aliae MUN- 
MUN (Plaihtifp).* 

Hindu iMW-^Inhiritance^Mitahehara^Definition of Sapindo-^Sieter'e 
Daughter*e Son, 

A Bister's daughter's son is an heir according to the Mitakshara. 

The author of the Mitakshara, in verse 3, Sec. 5, Chap. II, uses the word 
** sapinda " in the sense of " connection bj particles of one body," and not 
in the sense of ** connection by funeral oblations." 

In order to determine whether a person is a sapinda ” of the prepositusi 
within the 'meaning of the definition given by the author of the Mitakshara 
in Acliarakanda (chapter treating of rituals), it is necessary to see whether 
they aie related as ^*sapiiidas" to each other, either through themselves or 
through their mothers and fathers. 

The plaintiff, one Udoi Ghand, stated, tliat his father was 
in possession of a certain village under a deed of gift from 
one Mussamut Nobo Bahu, dated the 6th Januarj 1861 ; and 
that, after his father’s death, he held possession of the property, 
but was forcibly dispossessed by the defendant on the 18th 
March 1877. He, therefore, instituted proceedings under s. 530 
of the Criminal Procedure Code, but these were dismissed; 
and he thereupon brought the present suit for possession. 

The defendant, who alleged tliat he was a son of a daughter 
of a sister of Mukhtab Bahadur (who had been the husband 
of Nobo Bahu) contended, that the plaintiff had not been in 
possession within twelve years from the date of tlie institution 
of the suit : and that the deed of gift was net valid in Hindu 
law, it being an absolute gift qf property made by a widow 
who had, as such, only a limited interest in the piopertjr^ ' v 

* Full Bench on Regular Appeal, No. 82 of 1878, frwftite dectaion of 
Baboo Kedor Nath Mozumdar, Additional Judge of Gya, dated 19th January 

1878. ' 
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1880 The Subordinate Judge found that the euit was hot, barred 
by limitation ; that the defendant was a stranger to the ifamily^ 
t>. and not a reversionary heir to Mukhtab Bahadur, the husband 
Udai Ouand. jj-pijQ witliiu the definition of *' ban- 

dliu,” and therefore was net a competent person to question 
the alienation; and further found, that the plaintiff had been 
wrongfully dispossessed, and gave judgment iu favor of the 
plaintiff. 


The defendant appealed to the High Court. 


Muushee Mahomed Yusoof and Baboo Saligram Singh for 
the appellant. 


Mr. C. Gregory and* Baboo Mohesh Chunder Ckotodhry for 
the respondent. 

The learned Judges (Garth, C. J., and Pbinsep, J.) before 
whom the case was heard referred it to a Full Bench. The 
referring order was as follows ; — 

^ A question of Hindu law has arisen iu this case, which,,being 
of general importance, we think should be referred to a Full 
Bench. 

“ The plaintiff iu this suit, Udui Ciiand, claims certain pro> 
perty as heir to his father, Poran Chand, under a conveyance 
from one Slussamut Nubo Bahu, the widow of Mukhtab Baha- 
dur, to whom the property originally belonged : and for the 
purposes of the question at issue, it must be taken that the 
plaintiff has a right to recover the property from the defendant, 
unless the latter can show that by Hindu law he is the heir 
of Mukhtab Bahadur. 

“ The defendant claims to be the heir of Mukhtab Bahadur 
through Mussjjimat Jeswant Eoer, his malernal grandmother, 
his mother having been the daugliter of Jeswant Eoer, and 
Jeswant Eoer havhig been the sister of Mukhtab Bahadur. 

|[e conteuds that, standing in this relation to Mukhtab Baha- 
iar, heS? his ‘ bandhu,’ or cognate, and os such his heir with- 
in the me^iig of the rule laid down in the Mitakshara, 
Chap. II, Sel’ 3 & 6, and in Sec. 6. It is contended 
on bis behalf\that the term 'sapinda’ in the latter portion 
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of V. 3, has beei^^ mistranslated by Mr. Colebrooke to mean 13^) 

' connected by funeral oblations,* whereas its proper meaning 

is ^ connected by ties of constwiguinity.’ If Mr. Colebrooke «. 

is right, !lie defendant could not be a^bandliu* of Mukhtab 

Bahadur, although, on the other hand, Mukhtab Bahadur would 

be the * baudhu ’ of the defendant. 

The defendant relies upon a passage in the untranslated 
portion of the Mitakahara (Achar Adhayaya), quoted by Mr. 

Justice Dwarkanatli Mitter in his judgment in the case of 
Amrita Kumari Debi v. Lalhinarayan Chucherhutty (1). See 
also a passage from Parasara Madhaba, quoted at page 34 of the 
same judgment ; the cases of Gridhari Loll v. The Government 
of Bengal (2) ;'and Mayne’s Hindu Law, s. 436, &c., where the 
question is thoroughly discussed. 

‘MVe, therefore, refer the question, whether the defendant 
is the heir of Mukhtab Bahadur, for the opinion of the Full 
Bench.” 

Munsliee Mahomed Yusoof for the appellant.— The questiqg 
before the Full Bench is, whether a sister’s daughter’s son is 
an heir according to the law as laid down by the Mitaksharn.* 

The decision of the question depends on the construction of 
the Mitakshara, Chap. II, Sec 5, v. 6. Does the defendant come 
within tlie principle on which that section is based ? I shall show 
that Mr. Colebrooke’s translation is not quite correct. There 
is no definition of the word ^^bandhu,” and in order to define 
that word we must look at Sec. 5, cl. 3. I admit that some limit 
must be placed on the \^ord “ bhinuagotra,” but, according 
to the tiue reading, persons who are six gotras removed from 
the deceased are entitled to succeed. The word "sapinda” 
merely means ‘^consanguinity.” Sec. 7 of Chap. II of the 
Mitakshara deals with the succession of strangers ; therefore, 
this would show that, in a section in which provision is made 
for succession of pupils, fellow students, &c., a presumption 
arises that, before strangers can take, the relations coutein- 
plated by the Mitakshara must be exhausted. Clause 
Sea 3 of Chap. II further points out, that the meaning, of the 

(1) 2 B. L. B., F. B., pp. 83, 34. 

(2) 12 Moore’s LA., 448 { S. a, 1 B. L. B., P. 0., 44. 

*16 
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1880 word **88pindft'’ refers to "consaoguinitj.” It shows that 
bTb^tob ^ oomethiug narrower than relationship. Accord- 

«, ''ing to the Mitaksliara there <^is a class of heirs who do not 
Unoi Cha»d. gpiritual benefits to the deceased. Sapindos may be either 
male or female — LalloJ^hai Bapubhai t. Manfmmrbai (1). 
Clause 5 of Sdo. 4 deals with the succession of brothers of the 
whole blood, and prefers them to brothers of the half-blood. 
There is, however, no religious reason given for this. What is, 
therefore, the principle which regulates the succession of 
“ bandhu?” I say that “ bandhus” come under the words “ other 
relatives ” mentioned in Chap. Ill, Sec. 4. Sec. 6, cl. 1, shows, 
that maternal uncles are “ bandhus ; ” if so, then a sister’s 
daughter’s sou is also a “ bandhu.” No doubt, the Dayabhaga 
bases inheritance on the theory of spiritual benefit — Chap, II, 
sec. 6, v. 18 : but Menu says, that this is not the only principle, 
pp. 154, 191, 195, 196. The difference between the two is, 
that the Dayabhaga goes on the principle of religious grounds, 
yhereas the Mitaksliara goes on the principle of propinquity 
or consauguiuity. The Yiramitrodya, Pref., p. 12, gives the 
’different doctrines of the laws of inheritance as laid down by 
the Dayabhaga and the Mitakshara. Mr. Colebrooke’s opinion 
is given in 2 Strange’s Hindu Law, p. 242. A “sapinda” 
under the Mitakshara is not necessarily connected with spiritual 
oblations. The case of Ararita Kumari Debi v. Lahhimrayan 
Ckueberbutty (2) was the cose of a sister’s sou. It was there 
held, that a sister’s sou was a “ sapiuda ” under the Hindu law 
as administered in the Benares school ; and further, that he was 
a bandliu,” and, as such, entitled to inherit. A sister’s son is 
not provided for in the Mitakshara. The case further sliows, 
that spiritual benefits are not the sole guide to inheritance. 
The cose of Guru Gobind Shaha Mandal v. Auand Lai Ghose (3) 
was a case under the Bengal law; but still, on p. 35, it is 
pointed out what the word, sapiuda ” meant as used by Menu. 
In the Acharakaudii of the Mitakshara, Vijuyaneswara states 
his views as to what constitutes sapindo-relationship, and the 
case of Lallabhai Bapabhai v. Manhavarbai (1) points out 
that the author abandoned the doctrine, that the right to offer 
(1) 1. L. B., 2 Bomb., 888. (2) 2 B. L. B,, F. B., 2A 

(3) 8 B. L B., 18. 
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funenl oblations alone constitnted 8apinda*relationibip, and 1880 
adopted the theory that sapindaship is based upon oommnnity mum 
of corporal particles, or in other words upon oonsanguinfty. *, 
In the case of Gridhari Lall Roy v. The Bengal 
meat (1), it was contended that the maternal appellant, who was 
held to be a bandhu *’ of the father, waa not competent to 
offer funeral oblations ; and that, therefore, he was not entitled 
to inherit; but Sir James Colville (see p. 462) held, that, if he 
wasincompetentto offer funeral oblations, it followed that his right 
to inherit was wholly independent of the doctrine of spiritual 
benefits, and was to be determined solely by kinsmanship. In 
West and Biihler, p. 55 (2d edn.), a list of “ bandhus ” is given* 

The case of V. Kiily andas (2) shows, that per-r 

sons within seventh generation, though in the female line, can be 
heirs. According to tlie Hindu law of succession in force in Mad- 
ras, a sister’s son Is an heir, and it seems he is also n " bandhu 
Chelihani Tiripati Rayaningaru v. Rajah Suraneni Veneata 
Gopala Narasimha Rau Bahadur (3) ; see also Kutti AmmaLa. 
Badahristna Aiyan (4) and Mussamut Doorga Bibee v. Janaki 
Pershad (5), uhich was the case of a brother’s daughter’s son. 


Baboo Mohesh Chunder Chowdhry for the respondent.— 
The word “sapiuda” must have some limit. It cannot in- 
clude every kind of relation. The meaning of the word as used 
by the plaintiff seems to me inconsistent with all the decisions 
on the subject. [Mittbr, J.— The Mitakshara soys, that the 
word "sapinda” includes botit males and females, bathe further 
adds, that male sapindas atone inherit.] No doubt, consangui- 
nity is recognized as a ground of inheritance, but there are two 
principles,— one, that of consanguinity ; the other, the conferring 
of spiritual benefits to the deceased. As to the doctrine of 
spiritual benefit being the key to the Hindu law* of inheritance, 
see Amrila Kumari Debt v. Lakhinarayan 'ChuekerbuUy (6). 
Chop. 11, Sec. 2, para. 6 of the Mitakshara gives a right of 
inheritance to one of a different family, but it does so on religi* 


(1) IJ Moore’s I. A., 448 ; S. C., (8) 6 Mad, H. C. Kep., 278. 

1 B.L.R.,P.C.,44. (4) 8 Mad. H. C. Rep, 88. 

(2) 1 Oo(r.,284 (8) lOB.LiB.) 341 ;S. 0.) 18W.B.)881< 

(6)2B.L.B.,F.a,38. 
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I860 008 grounds. [Jackson, J.— It seems clear Uiat Me'o.u refers 

to oonsanguiuity in Chap. IX, ss. 186, 187.] The other side 
«. Vef^rred to Lallabhai Bapubhai T. Mankuvarbai (1) ; but tliat 
Urw CSABD. jggjgjQu jg not in conformity witli the following decisions 

Lala Joti Loll v. Mussanhit Duraui Koer (2), Amrita Kumari 
Debi T. Lakhinaryan Chuckerhutly (3), Sheo Sebai Sitiyh v. 
Qmtd Kutmar (4). See also the Yiramitrodaya, p. 235, and 
Smriti Chandrika, p. 196. 

Baboo Rally Mohun Doss on the same side. 

Munshee Mahomed Yusoof was not called upon to reply. 


The opinion of the Full Bench was as follows : — 

We think that the question referred to us sliould be answered 
in the affirmative. If the defendant is a “ snpinda ” of Mukhtab 
Bahadur within the meaning of v. 3, Sec. 6 of Chap. II of 
the Mitakshara, there cannot be any doubt that he is a bandhu 
of the deceased. 

**The “ sapinda ” relationship has been defined by the author 
of the- Mitakshara in Acliarakanda (chapter treating of rituals). 
The following is a translation of the passage as given in West 
and Buhler, pp. 174 ami 175. ‘‘(He) should marry a girl 
who is uou-sapinda (with himself). She is called his sapinda 
who has (particles of) the body (of some ancestor, &c.,) in 
common (with him). Xou-sapiuda means not his sapinda. 
Such a one (he should marry). Sapinda-relationship arises 
between two peo|>le through their beiug connected by particles 
of one body. Thus tlie son stands in sapinda-relit|iouship to 
his father, because of particles of his father’s body having 
entered (his). In like (manner stands the grandson in sapinda 
relntiousliip) to his paternal grandfather and the rest, because 
througli his father particles of his (grandfather’s) body iiave 
entered into (his oVvn), Just so is (the son a sapinda-relation) 
of his mother, because particles of his mother’s body have 
edtered (into his). Likwise the grandson stands in sapinda- 
relatiouship to his maternal grandfather and the rest through 

(1) I. L. R., 2 Bomb., 388. (3) S B. L B., F. B., 28, at p. 43. 

• (2) B. L. R., Sop. VoL, 67, at p. 69 \ (4) 6 Set. Bep., 801 j S. C., New Ed., 
& 0., W. B., Sp. No., 173, - at p. 378. 
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liifl mothei^. So aho (is the nephew) a sapinda-relation of his 1880 
maternal aunts and uncles and the rest, because particles of Umaiu 
the same body (the paternal grandfather) have entered iilto v. 
(his and theirs); likewise does he stand in (sapinda-relation- 
ship) with paternal uncles and aunts and the rest. So also 
the wife and the husband (are sapinda-relations to each other), 
because they together beget one body (the sou). In like man- 
ner brothers’ wives also are (sapinda-relations to each other), 
because they produce one body (the son), with those (severally) 
who have sprung up from one body (t. because they bring 
forth sons by their union with the offspring of one person, 
and thus their husbands’ father is the common bond which 
connects them). Tlierefore, one ought to know that, wherever 
the word ‘ sapinda’ is used, there exists (between the persons 
to whom it is applied) a connection with one body, either * 
immediately or by descent.” 

Verse 53. After the fifth ancestor on the mother’s and after 
the seventh on the father’s side. On the mother’s side in tile 
mother’s line, after the fifth, on the father’s side in the father’s 
line, after tlie seventh (ancestor), the sapinda-relationship 
ceases; the latter two words must be understood ; and therefore 
the word ^ sapinda,’ which on account of its (etymological) import, 
(connected by having in common) particles (of one body) would 
apply to all men, is restricted in its signification, just as the 
word (which etymologically means ^growing in the 

mud’ and tliereloro would apply to all plants growing in the 
mud, designates the lotus only) and the like ; and thus the six * . 
ascendants, beginning with the father, and the six descendants, 
beginning with the son, and one’s self (counted) as the seventh ' 

(ill each case), are sapinda-relations. In case of a division of 
the line also, one ought to count up to the seventh (ancestor), 
including him with whom the division of the line begins (e. 
two collaterals, A and B, are sapindas, if the common ancestor 
is not further removed from either of them thau six degrees), 
and thus must the couutiug of the (sapiuda-relatlonship) be . 
made in every case.” 

Ifinv. 3, See. 5,* Chap. II, the author of the MUakshara 
used the word sapinda ” in the meauiug which he has given 
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^880 to it in the passage cited abovej the translation of Mr. Cote* 

Ukaio brooke of the Terse in question is not correct 
Babaditb'. . 1 . . , , » . , 

V. Having taken great pains in nccuratelj denning the word 

Udoi Chand. „ gjjpjji »» jn jjjg beginning of his work, and having said in 
clear words in the passage in question that “ one ought to know 
tliat wherever the word sapinda is used there exists (between 
the persons to whom it is applied) a connection with one bodjr 
eitlier immediately or by descent,” it is hardly reasonable to 
suppose that the author used the word in another part of the 
same work in a different sense. It is a well-understood rule 
of construction amongst the autliors of the Institutes of Hindu 
law, that the same word must be taken to have been used in 
one and the same sense throughout a work, unless tbe contrary 
is expressly indicated. 

It has been said that, in the chapter on inheritance, the word 
*‘pinda” has been used by the author of the Mitakshara in 
the sense of “ funeral cake.” No passage has been cited to 
slapport this contention. On the other hand, it appears abund- 
antly clear from the passage to wliicli we refer below, that the 
author has used the word " pinda ” in the sense of body,” 
wherever the word sapinda occurs. 

In T. 6, Sec. 5 of Chap. II, the author, after laying down 
that ** samanodokas ” succeed after “ sapinda,” proceeds to sup- 
port tills rule by citing an authority thus : Accordingly Yrihat 
Menu says The relation of tlie sapinda ceases with the 
seventh person, and that of samanodokas extends to the four- 
teenth degree : or, as some affirm, it reaches as far as the me- 
mory of birth and name extends. This is signified by gotra or 
the relation of family name.” 

In commenting upon slokas 252 and 253 of Tnjnavalkya, the 
author in Acharakauda(chapter on rituals}cite8 thistextof Vrilmt 
Menu, and says i^th reference to it, that “ sapinda-relationship 
with the father does not arise by reason of the connection 
through funeral cakes, but through the connection of particles 
of one body.” In this part of his work, the autlior treats of 
the subject of the funeral cakes. If here he assigns to the 
word sapinda, ” occurring in tbe text of Vrihat Mena before- ^ 
mentioned, tbe meaning which he has astigiied to it in tlie 
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deflaiUou giv^n above, if is but reasonable ^ bold that in 
▼. 6, Sec. 5 of Chap. II, he has used the word ** ijapioda ” in 
the same sense. • 

Again the author, in v. 3, Sec. 3, Chap. Ill, discUseing the 
question whether or not the mother is preferential heir to the 
father, says Besides, the father is a common parent to pther 
sons, but the mother is not so ; and since her propinquity is 
consequently greatest, it is fit that she should take the estate 
in the first instance conformably with the text ^ to the nearest 
sapiuda the inheritance next belongs.’ ” Here it is evident 
that the word ^^sapinda,” occurring in the quoted text of Menu, 
has been used not in the sense of connection by funeral cake,’* 
but of connection of particles of one body.” Two of the 
well-known commentators of the Mitakshura, viz,, Ballam 
Bhutto and Bissessur Bhutto, the author of Subadhiui, in 
commenting upon this passage, give the same meaning to the 
word sapiuda ” in the cited text of Menu. 

These considerations leave no room for doubt that in v. 3, 
@ec. 5, Chap. II, the author of the Mitaksharu has used the word^ 
sapiuda ” not in the sense of connection by funeral obla- 
tions,” but of couiiectioo by particles of one body ” as defined 
in Acharakaiida (chapter on rituals). That this is the case is 
evident from the fact that some of the enumerated baudhua 
iu V. 1, Sec. 6 of Chap. II, admittedly do not confer any 
religious benefit on the deceased, and therefore cannot •be said 
to be connected by funeral oblations with him. Our conclusion 
upou this point is supported by a decision of the High Court ^ 
of Bombay iu the case of Lallabhai Jiapubliai v. Manku* 
varbai (1). 

The next question for consideration is, whether the defendant 
iu the case that has been referred to us stands in such a relation 
to Muklitab Bahadur, that they are each other’s ^‘sapindaa” as 
defined by the author of Mitukshara in Acharakauda. 

The defendant iu this case is a descendant three degrees 
removed from Mukhtab Bahadur’s father, the common ancestor. 
Muklitab Bahadur is the sou of the maternal grandfather of the 
defendant’s mother. Therefore they are related as sapiudas ” 

(1) L U B., 9 Bpmbn 969, see p. 429. 
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1880 to each other. The defendant is a “ sapinda” of Mukhtab 
^aid Bnliadur, because lie is within six degrees from the common an- 
bestor,— r&., Muklitab Bahadur’s fatlier ; and Mukhtab Bahadur, 
Udoi Chand. Jefendant, because he is the sou of defendant’s mother’s 
maternal giaudfatlier. In, order to determine wliether a person 
is a “sapinda” of tlie prepositus witliin tlie meaning of the 
definition, it is necessary to see whether they are related as 
“sapindas” to each other, either directly through themselves 
or through their mothers and fathers. Take for exami)le the 
following table for illustration : — 

A 



B 0 C 


0 D 



A is the common ancestor; 1), his son, is tlie prepositus. C, 
a daugliter of A ; D, her daughter, both dead, E is the eon of 
i) and has a son F. 

, Kow B and E are sapindas to each other, but not B and F. 
Althougli F is within six degrees from the common ancestor, 
yet B not being a descendant of the line of the maternal grand* 
father, cither of F or of his father and mother, they are not 
sapindas to each other ; but B being a sapinda of E throngh 
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liis mother, they are eapindas of each otlier. The defendant 
etande* in the same relation to Mukhtab Bahadur as E doee 
to B. Therefore, the question referred to us should be answered 
in the affirmative. 


1880 

TTkaid 

Bahaoub 


Uboi OHAm 


PRIVY COUNCIL. 


KAMKRISHilA DAS 3URROWJI (Ptirawre) v. SDRPDITNISSA 
BEGUM AND oTasRs (Defendants). 

[On Appeal from the High Court of Judicature at Port William in Bengal.] 


P.C.* * 
1880 • 

Feh 27 j-28.* 


Attachment before Jadgment^Cioil Procedure Code {Act VlII of 1859), 
9. 240 -^Objection as to non-compliance mth requirements of s. 2^2 Burden 
of Proof --Cml Procedure Code {Act X o/1877), ss. 274, 276. 


A suit on a mortgage foreclosed under Reg. XVII of 1806, s. 8, comprising 
property attached before the date of the mortgige under s. 81 and the following 
sections of Act VIlI of 1859, was bt ought against the purchaser of the 
attached property, which bad been sold under the decree obtained by tlw 
attaching creditor. The defence was, that the mortgage falling within the 
provisions of s. 240 of the Act was void as against the attaching creditor and 
those claiming under him For the mortgigeo it was contended, that the 
attachment could not prevail, it not having been proved afliirmatively that 
the requirements of s. 239 relating to the intimation of the attachment had 
been complied with. 

Heldf that this objection to the validity of the attachment could not be 
raised for the first time on this ajipeal, even if it was not rather for the 
inSirtgagee, seeking to dopiive the attaching creditor of his possession, to 
prove the non-observance of the formalities in question. 

Semhle,-^K rc-attachment of piopcrty after decree does not imply an 
abandoument of an attachment obtained before decree. 


Appeal from a decree of a Divisional Bench of the High 
Court, Bengal (24th November 1876), affirming that of the 
District Judge of the 24-Pargaiinas (13th September 1875), and 
dismissing the suit in which the appellant was plaintiff. 

In 1872, the respondent, Richard Hendry, representing,^ with 
J. P. Hubbard, the firm of Anderson, Wallace, & Co., who had 
carried on business in Calcutta as builders, brought a suit in 
the Court of the Subordinate Judge of the 24-Pargannas 

* JVesenf:— SiB J. W. Coltile, Sib B. Peacock, ami Sib R P. Coklibb. 

^17 
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1880 against Surfunnissa Begum, daughter and heir of Munshi Bazlur 


Ramkbibhna Rahim, deceased. The suit was to recover money due frim her 
SuBRowji fiber's estate for building done by the firm, and the plaintiffs 


V, 

Surfun- 

nissa 

Broum. 


caused an attachment before judgment to bo issued, under s.' 81 
of the then Code of Cml Procedure, upon lands and buildings 
at Sealdah, which had been part of his estate. Six months after- 
wards, in May 1873, Surfunnissa Begum, and her husband Maho- 
med Ehayed, executed to the appellant, Eamkrishna Das Sur- 
rowji, a mortgage of the same property. In September 1873 
Hendry and Hubbard obtained a decree, under which the same 
land and buildings were attached (the attachment before judg- 
ment remaining still in force), in order to a sale to satisfy 
Es. 7,000 due under the decree. A postponement by consent 
took place, and Hendry and Hubbard, in February 1874, not 
having obeyed an order to provide costs of fresh proclamations 
of sale, the proceedings in execution of decree were stnick off 
on the Cth of that month. On the llth of February 1874, 
Hendry and Hubbard, who had not been aware of the order 
to provide fresh costs, made their application for the restoration 
to the file of the execution-proceedings, which was granted, 
Fresh proclamations of sale were issued, and in May 1874, the 
right, title, and interest of Surfunnissa and her husband, as repre- 
senting the deceased proprietor, in the laud and buildings in 
question, were sold in satisfaction of the decree,-— Hendry and 
Hubbard becoming the purchasers. 

Meantime, in the previous January of the same year, on the 
petition of Eamkrishna Das Surrowji, it had been ordered that 
the mortgage should be notified at the time of the sale. And 
in February 1874 notice of the foreclosure of the mortgage 
under Reg. XVII of 1816, s. 8, had been issued, Surfun- 
nissa Begum and her husband not disputing the foreclosure. 
In 1875 J. P. ‘ Hubbard transferred jhis interest in the 
purchase at the execution-sale to Richard Hendry, who after- 
wardB obtained possession. The present suit was brought by 
the mortgagee to obtain possession of the mortgaged land and 
houses. Surfunnissa Begum and her husband did not appear, the 
respondent Richard Hendry alone defending the suit, which 
was, practically, to eject him. 
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The Disfirict Judge of the 24-Fargannas dismissed the suit, 1890 
holding that the mortgage was invalid. This decision was con- Bammsha 
firmed bj the High Court, which held, that any mortgage, vr Suaitown 
other alienation of the property, during the time that it was soma* 
under the attachment issued before judgment, was inoperative 
and vqid as against the person at whose instance the attachment 
issued ; that the attachment never had been removed, and the 
property remained unaffected by this mortgage (so far as the 
person at whose suit the attachment issued), at the time it was 
attached and sold in execution of the decree; and that the 
attachment after decree never was removed at any time, for the 
striking off the execution case on default of paying talahana left 
the attachment exactly as it was. 

Mr. B. V. Doyne and Mr. Eerhert Cotvell for the appellant. 

Mr. Cowie, Q. C., and Mr, J. Graluan for the respondents. 

For the appellant it was argued that tlie original issue of 
the attachment had been irregular ; and principally, that tile 
attachment had not been shown to have been duly intimated 
according to the requirements of s. 2.39. Beference was made 
to Indrochmider Baboo v. Dunlop (1). 

For the respondents it was argued, that these objections could 
not now be raised if they wore over tenable. The proof of 
compliance with the requirements of s. 2*39 was not upon the 
purchaser. Anund Loll Doss v. JuModliar SJiaw (2) and Bank 
of Bengal v. Nundolall Doss (3) were cited. 

At the conclusion of the arguments their Lordships’ judgment 
was delivered by 

Sir J. tv. Colvile.— In this case the appellant sued on a mort- 
gage title, completed, as he alleged, by foreclosure under Reg. 

XVII of 1806, s. 8, to recover possession of the property in 
suit from the re.spoudent, who held it as purchaset at an execu- 
tion-sale in a suit against the mortgagor. The mortgage-deed 
was in the English form, with a power of saler Inasmuch as it 

(1) 10 W. R., 265; 8. C., 1 B. L. (2) 14 Moore’s I. A, 543; S. 0., 

R, 8. N., 20. 10 B. L. R., 134. 

(8) 12 B. L. R., 509. 
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1880 was sought to be enforced in the mofossil, the procedure pres- 
oribed by the Regulation has been applied to it as if it were a 
SuBBown mere bye-bU-wafa, or deed of conditional sale. The suit is the 
SuBFUN- ordinary suit, which, in such cases, the mortgagee, who has fore* 
closed, is obliged to bring in order to recover possession of the 
mortgaged premises, with this difference only, viz., that it is 
brought against the purchaser under the execution-sale as well 
as against the mortgagor, and that the former is the substantial 
defendant. 

In such a suit the plaintiff has to make out his title' to dis- 
possess the other party, and any objection which can be taken 
either to the original mortgage title, or to the proceedings in 
foreclosure, may be taken. 

The respondent was one of a firm of builders who, in Decem- 
ber 1872, sued one Suifunnissa Begum, as the daughter of 
Munshi Bazlur Rahim, and the representative of his estate by 
virtue of a certificate under Act XXVII of 1860, for the amount 
(fiaimed as due to them, for work done partly in the lifetime of 
Bazlur Rahim and partly after his death. On the 10th of 
December 1872 they applied for and obtained, under ss. 84 and 
85 of the Civil Procedure Code, an attachment before judgment, 
in order to secure the property. Mr, Doyne took objection to 
the regularity of the issue of that attachment, complaining that 
there was no proof of the proceedings which are enjoined by 
s. 81 and the subsequent sections having been adopted. But 
in their Lordships’ opinion, it must be taken that, as between 
Surfunuissa Begum and the plaintiffs in this former suit, there 
was a valid and subsisting attachment at the date of tho exe- 
cution of the mortgage, and that this is virtually admitted by 
the consent order of the 23rd January 1873, which was made 
when part of the property which had been attached was 
released from the attachment on the payment of part of tho 
plaintiffs’ demand, and it was arranged that the attachment 
should continue as to the particular property, which is the sub- 
ject of this litigatioa 

In these circumstances Surfunnissa Begum, on the 20th of 
May 1873, executed tho mortgage under which the plaintiff 
claims; and the principal question rusod by this appeal is. 
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whether that alienation of the property was not, reason of the itWO 
attachment, null and void as against the attaching creditors and MiiKmmi* 
those deriving title under them. The decreh in that suit lAu SnsBown 
made on the 13th of September 1873, and the proceedings in soam- ' 
execution began on the 18th of the same month ; and it has 
been suggested on the part of the appellant that, inasmn(di as 
one of these proceedings consisted in an attachment after judg- 
ment, it must be presumed that the actual sale in execution pro- 
ceeded under this subsequent attachment, and that the respond- 
ent cannot cltum the benefit of the former attachment. Upon 
this point, the learned Judges of the High Court say;— “The 
attachment never was removed, and the property remained un- 
affected by this mortgage (so far as the person at whose suit 
the attachment issued) at the time it was attached and sold in 
execution of the decree.” Their Lordships must, therefore, 
assume that, although, where property has been attached before 
judgment, it is usual to re-attach it after judgment, that pro- 
ceeding implies no abandonment of the first attachment, which 
gives the priority of lien. There is no trace here of any 
express abandonment. If this be so, and there was, as their 
Lordships think there was, a valid and subsisting attachment 
at the date of the mortgage, that alienation, unless it can be 
shown not to fall within the provisions of the 240th section, 
was null and void as against the attaching creditor and those 
who claim under him Hence, the determination of this appeal 
depends very much upon the point which has been ingeniously 
raised and argued by the learned counsel for the appellant, and 
particularly by Mr. Cowell. It is said that s. 240 does not 
govern the case, for the following reasons That section runs 
thus : “ After any attachment shall have been made by actual 
seizure or by written order as aforesaid, and in the case of an 
attachment by written order, after it shall have been duly in- 
timated and made known in manner aforesaid, any private 
alienation of the property attached, whether by ssde, gift, at 
otherwise,” and so on, “ shall be null and void.” It is contended 
that the words “ after it shall have been duly intimated and 
made known in manner aforesaid” incorporate into the 240tb, 
the provisions of the 239th, sgetion, which says, “in the case of 
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1880 lands, houses, or other immoveable property, the written order 
Baukeishna, shall be read aloud at Rome plaoe on or adjacent to such lands, 
SuEBowji hotises, or other property, and shall bo fixed up in some conspi- 
SuBFiJN- Court-house ; and when the property is land 

NissA or any interest in laud, the written order shall also be fixed up 
in the offices of the Collector of the Zilla in which the land may 
be situated ” Their Lordships entertain some doubt whether, 
under the circumstances of this case, it was not rather for the 
plaintiff, who was seeking to oust the defendant from posses- 
sion, to prove the non-observance of the formalities in question, 
rather than for the defendant, who was in possession, to prove 
affirmatively that they had been observed. However that may 
be, they are clearly of opinion that the point raised is one 
which cannot bo taken here upon appeal for the first time. It 
is one which ought to have been taken in the Court below, and 
their Lordships can find no trace of its having been so taken. 
No such trace is to bo found in the judgments, or in tho 
evidence, or in tho reasons which are stated in the petition 
presented to the High Court for leave to appeal to Her Majesty 
in Council, On the contrary, the first of those reasons seems 
rather to assume the regularity of the attachment, and to sug- 
gest that it had ceased to be a valid and subsisting attachment 
at the time the mortgage was made. It is iii these words : 

That their Lordships ought to have held that, oven if the said 
property was legally attached before judgment, such attachment 
had ceased to be a valid and subsisting attachment under s. 85 
of the Act.” In the case which has been cited— 
der Baboo v. Dmlop (1) — it is clear from the judgment 
of Mr. Justice Maepherson, who is ono of tho Judges who 
decided the present case, that there it had been positively 
proved that those proceedings which were enjoined by the Act 
had not taken place. Their Lordships think this is clearly 
an objection which ought to have been taken in the Court 
below, and not raised for the first time here, because it involves 
a question of fact ; and if it had been taken before the High 
Court and argued, the Judges of that Court might have directed 
a further inquiry into the 'matter under the powers which its 
(1) 10 W. R., m ; S. a, 1 B. L. B., S. N., 20. 
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pi-ocedure gives them. Upon this record thqr think the judg- >880 


ment of the High Court was right, and will, therefore, humbly BinmaBu* 
tidvise Her Majesty to affirm that judgment and to dismiss this SuBBown 
The costs of this appeal will follow the result. SiriwW 


sjm. 

naomL 


Solicitors for the appellant ; Messrs. Barrow and Bogm. 
Solicitors for the respondent ; Messrs. Wrentraore and Swlnhoe. 


APPELLATE CIVIL. 


Before Mr, Justice Pontifex and Mr, Justice McDonelL 

LALJEE SAIIOY (Platntifp) v, PAKEBR CIIAND and othbbs 1880 

(DErcsDAMTs).* 

Hiudu Law-^Milahihara~^Liaf)iltti/ of Son to pay Father^s Debts, 

9 , 

Under Mitaksbnra lavr, according to the rulings of the Judicial Committee, 
the payment, even in the father's lifetime, of an antecedent debt due by liim, 
is a pious duty on the part of the son, and its discharge is, therefore, such a 
necessary {Airposc as to give validity to a sale or mortgage by the father as 
against his minor sons. Such antecedent debt means a debt antecedent to the 
transaction,— az 2 r., the sale or mortgage purporting to deal with the property. 

In a suit uiion a mortgage by the father alone, where the sons are made 
parties, the decree would be good as against the sons, even though they may 
have been adult when the debt (assuming it was not for immoral purposes) 
was incurred, and the whole property would be bound, notwithstanding verse 
29, Chap. I, sec. i, and verse 10, Chap. 1, sec. vi of the lilitakshara. 

In respect of ancestral property the son is equally liable for his father's 
debts, if not incurred for immoral purposes, as for his own debts. The interest 
of an adult son, however, could not, ordinarily, be affected by a decree against 
thejfather alone. 

Where, however, an adult son, although neither an executant of the bonj 
on which the suit was brought, nor a party to such suit, yet was shown to be 

* Appeal from Original Decree, No, 179 of 1879, against the decree of 
Moulvie Mahomed Syed Nurul Uossain, Khan Bahadoor, Subordinate Judge 
of Shahabad, dated the Slst March 1879. 
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himself liable for a large proportion of the antepedent (|ebt due on the .hond> 

' andbj his conduct bod made it apparent that he approved of and fullj acquiesceid . 
in the sale of the whole ancestral property, and moreover that he allowed 
the mortgagee to take and remain in possession fur upwards of eleven years 
and to go to expense in paying off encumbrances on the estate,— it was, in d 
suitby the son to recover his share of st^oh ancestral property, held, that he 
was not entitled to succeed. Under the circumstances the son ought to have 
been made a party to the suit brought by the' mortgagee. 

The principles laid down by the Privy Council, and in the Full Bench case 
of Luchmun Doss v. Oiridhur Chowdhry (1) by the High Court, discussed. 

This was a suit for restoration to possession of a specified 
share of certain ancestral property claimed by the plaintiff in 
virtue of his right as son and concurrent heir under Mitakshara 
law. 

The plaint, inter alia, stated, that one Lala Hurmundul Singh, 
the grandfather of the plaiutiiF, and father of the sec6nd defend- 
ant, died, leaving four sons ; that the second defendant, as one of 
such sons, succeeded to a four-anna share of the ancestral pro- 
perty ; and tliat the plaintiflP, as the sou of the second defendant, 
became, on his birth, entitled to a two-anna share of his father’s 
property under Mitakshara law ; that, on the 4th July 1866, the 
first defendant obtained a decree on a mortgage-bond, dated the 
2nd January of the same year, against the second defendant, 
directing a sale of his share of Mouza Eumeryajran ; that 
the first defendant, at such sale, held on the 22nd December 1866, 
himself purchased, and took possession of the whole four-anna 
share of the said mouza. In the present suit (the plaint being filed 
on 15th November 1875), the plaintiff sought to regain posses- 
sion of a two-anna share of the said mouza. 

In his written statement the first defendant asserted, that the 
mortgage-bond, mentioned in the plaint, had been given by the 
second defendant as a security for the payment of antecedent 
debts ; that a portion of this consideration was in respect of 
moneys due on previous decrees obtained in suits in which the 
plaintiff, as well as his father, the second defendant, had been made 
parties ; that a further portion of the money so secured was bor- 
rowed by the. second defendant to defray the expenses attendant ^ 
upon the performance of the ehrad ceremony of the plaintiff'a 
* (1) I. LR., 5 Calc., 855. 
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gmtidfiither ; aud that no pai^t of the debt iocurrad muter llio 
bond bad been so incurred for an immoral purpose* Tb^ first 
defeudant also contended that, under the Mitukslmra tlie 
debt not being contracted for an immoral purpose, the whole of 
tlie share of the ancestral property which descended to the 
second defendant aud the plaintiff was liable for the debt 
of thf father; aud further, that the plaintiff, by his conduct at 
the time wlien the bond was executed and the decree of tlie 4tli 
of July 1866 was obtained, must be taken to have acquiesced 
in the sale of the whole four-anna share of the Mouza Kn* 
xneryuwan, which followed upon the decree. 

The Court of first instance found on the facte that the debt 
due on tlie mortgage-bond, dated the 2nd January 1866, was 
incurred to pay valid and legal debts due to the first defendant 
by the second defendant, and, to some extent, by the plaintiff 
himself; that there was nothing in the bond which exempted 
the share of the plaintiff from sale under the decree; aud that 
the plaintiff' was aware of and acquiesced in the sale of the 
whole of the four-anna share of Mouza Kameryawaii, For 
these reasons (he Court Jisinis.'^ed the plaiiitilPs suit. 

The pLiIntiff, thereupon, appealed to the High Court. 

Baboo Hem Chunder lianerjee and Baboo Doonja Per shad 
for the appellant. 

Baboo Mohebh Chunder Chowdhrt/, Baboo Chunder Madhab 
Ghose, and Baboo Abumsh Chunder Banerjee for the redpondeuts. 

The judgment of the Court (Fontifjsx aud McDonkll, 
JJ.) was delivered by 

PoNTiFBX, J.— This appears to us to be one of tliose fruu* 
dulent cases on the part of a Mitakshara father ami sou, which 
have led to the late fluctuating developments of Mitakshara law. 
The case stood over in consequence of a similar point, at the time 
it came on, being before a Full Bench , — Luchmun Dass y. Oirif^ 
dhur GhotodhryiX) and the argument was delayed till the 
siou of the Full Bench had been given. Now, I was a member 
of tlie Full Bcucli on that occasion, and us I uudorstaud it|4ho 
()) 1. L 5 Cflic., W . ' 
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decision given by the Full Bench in that case does not interfere 
*with the opinions expressed in the judgment of myself and Mr. 
Justice McDonell in the case of Parsid Narain Sin^ v. 
Ilonooman Sahaij{l), (wliich was one of the cases mentioned iii 
the Reference to t)ie Full Bench), except that it would seem, iu 
cousequence of the rulings of the Privy Council, we are. bound 
to hold .that the payment, even in the father’s lifetime, ^of an 
antecedent debt due by him is a pious duty on the part of the 
son ; and its discharge is, therefore, such a necessary purpose as 
to give validity to a sale or mortgage by the father as against his 
minor sons (hut not against his adult sons), whether such antece- 
dent debt does or does not come within the words— If a calamity 
affecting the whole family requires it, or the support of the family 
renders it necessary, or indispensable duties, such the obsequies 
of afather or the like, make it unavoidable;” always provided that 
the antecedent debt is not incurred for immoral purposes. It was, 
however, the opinion of the Full Bench, that the antecedent debt 
spoken of by the Privy Council means a debt antecedent to the 
transaction, viz., the sale or mortgage purporting to deal with 
the property. 

But if the property is dealt with by a decree in a suit upon a 
mortgage by the father • alone, to which suit the father and sons 
are parties, it follows, from the Privy Council decisions, that, as 
against the sons, even though they may have been adult when 
the debt (assuming it was not for immoral purposes) was incur- 
red, and notwithstanding verse 29, Cliap. I, sec. i, and verse 10, 
Chap. I, sec. vi, of the Mitakshara, the property would be bound ; 
not indeed by virtue of the mortgage, but by virtue of the 
father’s debt antecedent to the suit being enforceable against 
the joint ancestral estate, and therefore against the mortgaged 
property as part of it. Strictly speaking, perhaps the suit 
should be iu the' form of a suit upon the mortgage as against 
the father, and upon the debt as an antecedent debt as against 
the interests of the sons iu the joint ancestral estate. . But 
this^ would be merely matter of form ; and the neglect to^ 
frame the suit accurately would, probably, not prevent the Court 
making a decree which would give the sons au opportuuity^ of 
'(l)I.LE.,5Cttlc.,845. 
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redmpti(^ii. Tho resulf; in fact seema to be^ tliat qua nncestfal 
property^ the son is as equally liable for his father’s debts, if not 
inourred for immoral purposes, as for his own debts. But if flie 
interests of an adult son were offected by a decree against the 
father alone, which, in our opinion, is not the law, the unreason* 
able consequence might be, that the sou’s interest would be more 
liable for the payment of the father’s debt than for the debt, 
and perhaps the prior debts, of the sou, for no creditors of the 
son could touch his interest without suing him. 

No doubt, previously to the Privy Council judgment, it was 
considered that the pious duty of paying the father’s debts did 
not aiise until alter his decease. This resulted from what 
appears to have been considered by the Privy Council a too 
literal interpretation of the texts which applied to the subject, 
and which, for convenience’ sake, may be referred to as to a 
great extent collected in Chap. Y, sec. iv, of the Mayukha. 
But by the decisions of the Privy Council it has now been es- 
tablished, that it is a pious duty of the sou to pay his father’s 
debts out of the ancestial estate even in the father’s lifetime. 

Now, in the present case, a Mitakshara father mortgaged 
certain ancestral mohals for the purpose of securing the sum of 
Rs. 9,000. That sum of Rs. 9,000 was made up of three sums 
due to the mortgagee on antecedent decrees, — viz,, a sum of 
Rs. 2,598-3-8, due on a decree of 19th December 1864 ; a sum 
of Rs. 822-6-6, due on another decree of tlie same date ; and 
the sum of Rs. 5,183-9-4, due on a decree of 29th November 
1864. These three decrees made up the sum of Rs. 8,604-3*6. 
The mortgagee agieed to give up Rs. 204-3-6, but at the 
same time advanced an additional sum of Rs. 600, there- 
by making up the whole sum of Rs. 9,000. Now, the first 
two antecedent decrees whicli I have mentioned were against 
the father alone;, but they were decrees whicji have not been 
impeached, and which show that there were antecedent debts 
due from the father at the time of the execution of the mori* 
gage bond. The third decree, of the 29lh November 1864, was a 
decree on a bond given by the father and his son, the pr^ent 
plain tifiF, which decree had been obtained against the father and 
the present plaintiff. It is not attempted in this case to show 
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tliat tluit decree was a fraudulent or improper decree; No 
.steps were even taken to set it aside; and we must assumCj 
tk&refure^ tliat the debt was a valid debt against the fatlier and 
the son ; and tliat being the case, the n^liole sum of Bs. 9|000^ 
alleged to be secured to the defendant by the father’s bond^ waSi 
at the date of such bond^ m antecedent debt due by tlie fatheri 
with the exception of Rs. 600 advanced at the time. NoWj 
that is so insignificant a proportion to the whole sum thatj 
probably, it might be left out of account altogether. But ns a 
matter of fact there is a recital in the bond that it was taken for 
the karuj ceremony of the grandfather of the present plaintiff; 
and we find by a statement in the plaint that the grandfather 
died just one month before the execution of the bond iu ques** 
tion. We think, therefore, that we may safely assume tliat the 
Bs. 600 was advanced to the father for a purpose which would 
be binding on the ancestral estate. Now, upon this mortgage* 
bond the defendant, mortgagee, sued the father alone. He.ob* 
tained a decree, the property was put up for sale, and the mort- 
gagee purchased it. It is true that the decree was in the form 
iu which decrees were then drawn, declaring that the right, 
title, and interest of the defendant should be sold. But there 
can be no doubt whatever upon the evidence in this case, that it 
was the belief of the mortgagee, at the time when he executed 
the decree, that he was selling and purchasing the whole 16 
annas of the property hypothecated. Still, if there were no other 
circumstances iu this case, we should have been bound, on the 
principles to which I have referred at the commeucemeut of this 
judgment, to hold, that the sou’s interest would not be affected 
by that decree, he not having been a party to the suit. But in 
reality we find that iu this case there are very special circum- 
stances, Not only was the bond given, as to the larger propor- 
tion of the amouut secured, for a debt actually due by the son, 
but we find, upon the evidence, that the sou was present at the 
tjme of the execution of the bond; and that he was a consent- 
ing party to his father mortgaging this mehal. We also find, upon 
tlke%videiice, that after the suit had been commenced by ,the 
mortgagee, and a decree obtained, the son went to the mort- 
gagee and asked him to postpone the execution of the decree* 
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Moreover we flod, that the eon allowed the raor^t^fee to ptir- IW 
ohaee, and to enter into posseesion, and to hold poeseeebn of tbO lAUOiJI 
16 aiinaa for nearly twelve years, beoauee the purchase was made ^ 
in December 1866, and this suit was not commenced until 
November 1878; and it is a noticeable circumstance that the 
plaintifi has carefully abstained from presenting himself as a 
witness. 

But the case does not rest there alone^ for there is evidence to 
sliowy And we have been assured, that, after his purchase, the 
mortgagee paid off money-incumbrances upon tliis estate. In 
consequence of the son standing by and allowing the mortgage 
to be made, allowing the mortgagee to believe that the morN 
gage would affect tliat whole 16 annas of the property, and 
afterwards allowing him to take possession under bis purchase, 
to continue such possession for a period of eleven years and 
upwards, and to discharge incumbrances on the estate, we think 
it would be manifestly unfair and improper, under the circum- 
stances, to allow the sou in this suit to treat the purchase by the 
mortgagee under his decree as if it did not affect the son’s 
interest at all. If these circumstances did^not exist, we should 
have said, as we have stated before, that the son being adult, 
and being no party to the mortgage or to the suit upon it, 
would not be bound by the decree ; and even under existing 
circumstances, we think that, properly, he ought to have been 
made a party to the suit. But tlie question now is, ought he 
to succeed iu this suit? He has allowed nearly twelve years to 
expire before bringing the present suit; and when he brings 
the suit, he makes no offer whatever to pay off the sum that was 
secured by the mortgage-bond, or the sums paid by the defend** 
ant iu discharge of incumbrances on the estate. Now, we 
have shown that the son is liable, at all events, so far as auces* 
tral estate goes, whioh would include this mortgaged proper ty, 
to pay the antecedent debt of the father ; and the mortgage# 
would be entitled to enforce, in execution against this property^ 
any decree he might get against the son for that anteoed6Wt|^ 
debk We think it would be wholly unfair in this suit to give 
the plaintiff a decree when he has not offered iu any way to pay 
off that ; j^ebtand inasmuch as he stood by when the mortg^^Os 

19 
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purporting to affect the whole 16 annas^ was ]hade» and allowed 
, the defendant to take and hold unquestioned possessiou of tlie 
estate for more than eleven years, to deal as owner with the other 
incumbrances on this property by paying them off, and to be 
put to a very considerable expense in that way, we think 
that he ought not now to have even an opportunity of redeem- 
ing the property. What we sliall do, therefore, will be^ to 
affirm the decree of the Court below and dismiss'the plaintiffs 
suit. The appeal must, therefore, b^ dismissed with costs. 

Appeal dismUeed^ 


Before Mr, Justice Morris and Mr, Justice Prinsep, 

KRISTODASS KUNDOO and another (Defendants) r. RAMKANT 
ROY CHOWDHRY (Plaintiff).* 

" Practice-^JoMer of Causes of Aeiion-^Civil Procedure Code {Act V 111 of 

]859)t A. 7— Limitation Act{IX o/ 1871), sched. m, art, IS^Mortgage Decree 

•m^Sale for Arrears of Revenue -^Surplus Sale^Proceeds ^Marshalling, 

A mortgiigee brought a suit against the mortgagor to have a declaration of 
his lien orer the mortgaged properties, and obtained a decree. He afterwards 
brought another suit against certain attaching creditors of his mortgagor, to ^ 
have a Ueclaratiou of his lien orer certain surplus moneys in the hands of the 
Collector, who, previous to the institution of the first suit, had sold certain of 
the mortgaged properties free of all incumbrances for arrears of Goverimeat 
revenue. Held^ that the second suit was not barred under Act VIII of 
1859,8. 7. 

Held also, that the mortgage decree declaring tlie lien over all the mortgaged 
properties covered the surplus sale-proceeds then in the hands of thd Collec* 
tor, because these moneys must, as between the mortgagee and attaching 
creditors of the mortgagor, be taken to represent the mortgaged propertiesi. 

Heera Lai Chowdhry v. Janoheenatk Mookerjee (1) followed. 

The doctrine of marshalling does not apply as between a mortgagee and 
attaching creditors of the mortgagor who hold mere money-decrees. 

The period of limitation prescribed by art. 15, sched. ii, Act IX of 1871, 
for a suit to set aside an order of a Civil Court, does not apply where the 
order simply amounts to a declaration that the Court considers it has no 
jurisdiction to act in the proceeding before it 

* * Appeal from Original Decree, No. 145 of 1878, against the decree of F. J. 
G. Campbell, Esq., Officiating Additional Judge of Chittagong, date<f the 
20th Februaiy 1878. 


• (1) 16W.R,222.- 
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Tac fnets of tRI^oaie were sa folloira ; Ok tr4« 

WH, Kam Sunder Sen and Bam Obnnder Sen morlytnged Miw 
tain properties to Qonesli Misseroii a bond oonUiuing t (tdlidb* >, 
tion for payment of principal and interest vitliin one jedf. 

^ ^^le bond also oontained the following stipulations 

**We siiatl pay the Government revenue. If vra do not 
"pay the Government revenue, and if,inoonBequenoe,aUoran]r 
"of the melials be sold by auction for realization of the Govern* 

" ment revenue, tHen you shall be competent to take the prinoi- 
" pal and interest that slmll have been due to you from the Col* 

" lectorate from and out of the surplus sale-prooeeds on the 
" sttength of this deed of conditional sale. Neither we, nor our 
" heirs, shall be competent to take any objection to it, and no 
objection, if token, shall be legally valid. In case the proceeds 
" of the sale of the melials in mortgage do not cover the amount 
" that shall have been due to you on account of principal and 
" interest, you shall be competent to realise the priucqnd and 
" interest by sale of our other properties, whether moveable or 
" iihmoveable.” 

Shortly afterwards the mortgagors neglected to pay the 
Government revenue on nine of the mortgaged properties, which 
were accordingly sold, under Act XI of 1659, free from all 
incumbrances. 

The defendants in the present suit, who held money-decrees 
against the mortgagors, obtained orders from the Civil Court 
attaching the surplus sale-proceeds which remained as a 
deposit in the Collector’s office to the credit of the mortgagor, 
their debtors. 

On May 13th, 1876, the mortgagee applied to the Judge 
for ‘an order releasing the surplus sale-proceeds from these 
attachments, on the ground that they were liable to satisfy hie 
mortgage, and he asked to have evidence taken of his claRn, 

The Judge held, on the authority of the case of Brcjonatk 
JUitter (1), that he had no jurisdiction to determine the priori^ 
of claims to money in deposit in the Collector’s Court, and he 
declined to take any proceedings on that {letition. The mort* ’ 
gagee then applied to the Collector for payment of this monoyi 
(1) IS W. E., SOI 
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1880 but tliis application was also rejeoted, and an order was passed on 


Kristodass the IGtIi May 1876, that the money could ‘*uot be paid to any 

V. periSiou other than the malik,” probably meauing* the morU 
RAmkant 
Roy Chow- 

DHRY, On January 9th, 1877, Gpnesh Misser sued the mortgagors 
on his mortgage bond to recover the money due thereon, by 
declaration of a lien ” on the mortgaged properties, or, if that 
were not sufficient, from the otlier properties of the mortgagors; 
and a decree was passed on 5th February following, which de- 
clared that '' tlie mortgaged properties stand subject to lien until 
the realization of the money.” 

Application for execution of this decree was made on 6th 
April 1877, by sale of the mortgaged properties, the nine pro- 
perties which had been sold for arrears of revenue as already 
stated being excluded from this application, though tlmy, with 
the other properties, were entered in the schedule attached to 
the decree. 

Gouesh Misser, the original mortgagee, sold this debt, on2l8t 
May 1877, to Kamkant Roy. He, as transferee judgment-cre- 
ditor, attempted to attach the surplus sale-proceeds of these nine 
properties. Thereupon opposition was made by the present 
defendants, who had already obtained orders of attachment, and 
the Judge, ou 11th August 1877, declined to take any action for 
the reasons recorded by his predecessor ou 13th May 1876, which 
liave been already stated. Kamkant Koy, ou 29th August 1877, 
brought the present suit to set aside this order of the ILthof 
August, and to declare that the surplus sale-proceeds were sub- 
ject to his mortgage lieu. 

Against the decree given to the plaintiff by the Additioual 
Judge of Chittagong, two of the decree-holders, defeudauts, 
appealed. 


t 

Mr. Bell (witii him Baboo Chuwler Madhub Ghose) for the 
appellants. — Tlie limitation applicable to tliis case is Act IX of 
1871, Bched. ii, art 15. The suit is, under that article, barred by 
limitation. It is also barred under s. 7 of Act YIII of 1859: 
Moonshee Buzloor Jioheetn v. Shumsoottissa Begum (1) aud Aam- 
(1) II Moore'a I. A., Sfil. 
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htirrjf Mondul v. Mothoormohun Mondul{l). Even if the suit 
does lie^^the Court will compel the mortgagee to go against 
the otlier mortgaged estates and leave the surplus proceeds tto 
the general creditprs. 

Mr. P. O^Kinealy (with him Baboo Aliliil Chunder Sen) foj. 
the respondent. — Act IX of 1871, sched. ii, art.' 15, does not 
apply here, because the Court refused to pass any order in the 
case, and because this is not a suit to set aside an order of the 
Civil Court: Koylash Chundev Paul Cliowdhry v. Preonath Roy 
Oliowdliry (2). Nor is the suit barred under Act YllI of 1859, 
8 . 7, because the subject-matter and the parties in both suits 
•are different. The decree against the mortgaged properties 
covers tlie surplus .proceeds in the hands of the Collector, which 
must be taken to represent the properties themselves for all 
the purposes of the mortgage : Heera Ltd Chowdhry v. Janokee^ 
natli Mookerjee (3); Macpherson on Mortgages, pp. 113, 234. 
The a|>pellants are mere general creditors, and therefore the 
doctrine of marshalling does not apply. 

The judgment of the Court (Morris and Prinsef, JJ.), 
was delivered by 

Prinsep, J. (who, after stating the facts as .above, conti- 
nued) : — The first objection is, that the suit is barred by limita- 
tion under art. 15 or art, 16, sched. ii, Act IX of 1871, because 
" it has not been instituted within one year from the order of 
the Judge, dated 13th May 1876, or that of the Collector, 
dated 16th idem, rejecting the mortgagee’s applications. We 
have, however, no doubt that these articles do not apply, inas- 
much as in neitlier case was there any order passed adverse to 
the mortgagee’s right after any adjudication thereof. The 
orders passed simply amounted to a declaration, that neither 
the Judge, nor the Collector, considered that he had jurisdiction 
to act as desired. The general law of limitation for suits to 
establish a right would, therefore, apply to the present suit, and 
under that law the suit is not barred. 


(2) I. L. R., 4 Calc,, 610. 

(3) 16 w.tt.,m 
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1880 ®ie main objection pressed on us by Mr, H. Bell, who ap- 
Kvmamm pe^rs as counsel for the appellants, is, that this suit barred 
V by.('s. 7, Act VlII of 1859, because in his suit against the 
Bofcnow. ^1*6 mortgagee, knowing that the§e nine properties 

DHBY. ]ia(I been sold for arrears of i;e venue, did not apply to have the 
surplus sale-proceeds declared subject to his mortgage lien, but 
merely asked for and obtained a decree against the mortgaged 
properties. Mr. Bell contends that, as the mortgagee did not 
ask for all the relief to which he was entitled, he canUot now sue 
for the balance of his claim ; that the surplus sale-proceeds are 
distinct from the mortgaged properties, which by the decree have 
been charged with the debt ; and timt, if he could not bring a 
second suit against the mortgagors, he cannot bring one against 
the ])resent defendants, the creditors of the mortgagors who 
have obtained orders of attachment in execution of decrees 
held by them. He relies principally on the case of Moonshee 
Buzloor Itoheem v. Sltumsooiiissa Begum (1) and on Kamhurry 
Mondnl V. Mothurmoliuu Momlal (2), but the fallacy of this 
argument appears to us to lie in the fact that the judgment- 
debtors, mortgagors, have not made, and indeed could not make, 
any opposition to the execution of the mortgage decree on the 
surplus sale-proceeds. The cause of action in the present suit is 
certainly distinct from that in the first suit, lu that suit the 
mortgagee sou<;ht to establish his mort<;a^e-debt and his lieu 
oil the mortgaged properties, and to obtain an order of the Court ^ 
euforcing it, and the cause of action was the default of the mort- 
gagors to make payment within the stipulated time. The cause 
of action in the |)resent suit is the opposition of certain cre- 
ditors to the satisfaction of the mortgage-decree out of money 
which represents the balance due to the mortgagors after pay- 
ment of Government revenue on nine of the mortgaged proper- 
ties sold under Act XI of 1859, in cousequeuce of their default. 
If the mortgagee liad, in the suit to enforce the terms of the 
mortgage, bond, attempted to obtain a lien on this money, it 
would have been necessary either to make the present defend- 
ants parties to that suit, or to bring the present suit, before he 

(1) 1 1 Moore's I. A., 551, see 603 & 605. 

(2) 20 W.K.,450. 
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could obtain a decree binding on the present defendahtg. But 1880 
in such a case the present defendants might reasonably complain Khistodass 
that they were not concerned in the cause of action, the default 
of the mortgagors ; that the claim to the money was one depend** 
ent entirely on the manner in which execution of the mortgage*- dhby. 
decree was taken out*; that, when this matter arose, they would 
be prepared to defend their rights, and that, therefore, they 
should be dismissed from the suit. Such an objection would, 
in our opinion, be irresistible. To use the words of their Lord- 
ships of the Privy Council in the case already quoted: The 
correct test is, whether the claim in the new suit is in fact 
founded on a cause of action distinct from that which was the 
foundation of the former suit ” (!)• Applying this test we have 
no doubt that the cause of action in the two cases are distinct. 

But besides these grounds w'e are of opinion that the objec- 
tion must fail for another reason. In the case of Heera Lai 
Chowdhry v. Janokeenath Mookerjee (2), the Higli Court 
(Norman, Offg. C. J., and L. S. Jackson, J.), declared, that 
^Mt has been long settled by decisions from the time of the late 
Sudder Court, in consonance with reason and justice, that 
when mortgaged lauds are sold for arrears of Government 
revenue, not accrued through default of the mortgagee, any 
proceeds which may arise from the sale in excess of the arrears 
belong to the mortgagee, and he has a right of action for their 
* recovery. It is clear in fact that the money, the proceeds of 
sale, which had been substituted for the land mortgaged, became 
subject to the lieu to which the land which it represented was 
subject” 

The Court, in that case acting on tliis principle, required a 
creditor, who liad, in execution of a money-decree against the 
mortgagor, attached such surplus sale-proceeds, to refund that 
money to the mortgagee. The cases decided* in the Sudder 
Court, to which reference has been made iq^this judgment, are 
quoted in Macphtorson on Mortgages, 6th edition, p. 234. 

Taking the surplus sale-proceeds as representing the nine mort- 
gaged estates*wbich had been sold for arrears of revenue, the 
decree obtained by the mortgagee declaring bis lien on them 
(1) 11 Moore's L A., at p. 60S. (2) 16 W. It., 222. 
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1880 aiiu other estates would be the same as declaring a lien on that 
Ksistodass money : and as I have before pointed out, a declaration of a lied 

KUNDOO ' ^ . , 

V. on tliat money expressly would not be binding against the pre- 

defendants, who would be entitled to show, if they could 
DHBr. Jq money was not subject to any such lien, but had 

been rightly attached in satisfaction of their decrees. This, 
under the rule laid down in Brojonaih Milter's case (1), could 
not be determined except in a separate suit such as has now 
been brought. 

Mr. H. Bell next contends that, as a Court of Equity, we 
should compel the mortgagee to execute the decree first on the 
other mortgaged properties, but we can find no authority for 
such a course. The defendants are holders of ordinary money* 
decrees, and have no special claim on our consideration, such as 
to require us to interfere with aiid limit the undoubted rights 
of the mortgagee. He has an easy way of realizing the money 
due to him, and he is entitled to take advantage of it. The 
defendants can proceed to execute their decrees against other 
properties. It is thrown out by Mr. Bell, that these properties 
may be subject to other incumbrances. If that be so, there is 
still more reason for our refusing to require the mortgagee, plain- 
tiff, to proceed against these properties, for the defendants, credit- 
ors on no security, cannot ask to have the advantage of the 
prior mortgage held by the plaintiff, so as to enable them to 
obtain their money to the detriment of these incumbrancers, and * 
more particularly without giving them an opportunity of ^ 
resisting such an order. 

The appeal is, therefore, dismissed with costs. 

Appsal dismissed. 


(11 13 W. R., 301. 
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Heldy in a suit for enliancemcnt by one co-sliarcr, to which the other co- 
sharer was miide a party, that one co-sharcr is not competent to issue a proper 
notice of enliancement without the consent of the other co-sharers pre- 
viously obtained, though the rent has been paid to each co*shnrer separately. 
Under the ruling of the Full Bench, in the case of Guni Mahomed v. 
Moran (1), ho must first establibh his light to a separate contract to recover 
his rent separately on his individual share. 

This was a Biiit for arrears of rent at an enhanced rate, 
instituted on the 10th of July 1875. The plaint stated that 
the plaiiitifF and the second defendant^ Bisseswari Chowdhra- 
nee, were the owners of a zemindary, in which the first de- 
fendant held a jote, the rent of which he paid to eacli co-sharer 
separately. Previously to 1280 ( 1873), the plaintiff had granted 
Ills share to his wife, Ilurrosoondari Debi, under a talukdari 
settlement, to hold and enjoy the same during her lifetime.*’ 
She died in the month of Pous 1281 (December 1874), but in the 
year 1280, she had directed a notice of enhancement to be served 
on the first defendant, and it was upon this notice that the pre- 
sent suit was brought. The Court of first iiistauce held, that the 
notice was invalid, and that one co-sharer could not sue alone 
for eidiancement of rent. On appeal this judgment was 
reversed, and the cause remanded for trial ou the merits. The 
lower Court, on retrial, gave the plaintiff a decree. The defend- 
ant appealed, and on appeal the judgment of the lower Court was 
reversed, and the suit dismissed with costs ou the authority of 
Guni Mahomed v. Moran (1). ^ 

* The plaintiff then appealed to the High Court. 

* Appeal from Appellate Decree, No. 215 of 1879, against the decree of 
H. Beveridge, Esq., Officiating Judge of Rungpore, dated the 28tb October 
1878, reversing the decree of Baboo Aubiiiasli Chunder Mitter, First Munaif 
of Bogoorah, dated the 29th May 1877. 

(1) I. L. R., 4 Calc., 96 


Before Mr. Justice Morrie and Mr. Justice Prmep, 
KASHEEKISIIORB ROY CHOWDHIIY (Pliintipp) v . ALIP 

MUNDUL AND ANOTHEB (DEFENDANTS).* 

Co- Sharers ^Enhancement^NoHce of Enhancement 
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Mr. A M* Bose, Baboo iHoAiny JHo/iun Boy, Baboo Rash^ 
hehary Ghose, and Baboo Grish Chunder Chowdhry for the 
appellant. 


‘ V. 

Alip Mun- 

DUL. 


Baboo Grija Stinker Moisoomdar for the respondents. 


The following judgments were delivered; — 

Frinsep, J. (after shortly noticing other objections not 
ma^rial to this report^ continued) : — 

Mr. Bose has endeavoured to show that this suit does not 
fall within the terms of the case referred to the Full Bench; 
and he argues^ that an expression of opinion which goes be- 
yond that case is an obiter dictum, and is not binding on this 
Division Bench. 

It appears to me, however, that the judgment of the Full 
Bench is directly in point, and we are bound to apply it to the 
present case. The case referred to the Full Bench was thus 
stated ; Whether the ijaradar of a . co-sharer of an entire 
estate, who has for some time realized his rent separately in 
respect of his share, can sue to enhance the rent of that share 
separately without joining the other co-sharers of the tenure ? 
Tiie judgment of the Full Bench declared, that that question 
should be answered in the negative.” It also declared, that 
** the Bent Law does not contemplate the enhancement of a 
p.art of the entire rent, and the enhancement of the rent of a 
separate share is inconsistent with the continuance of the lease 
of the entire tenure.” 

Tlie grounds upon which the judgment of the Full Bench 
proceeded are thus stated ; — 

“ The entire tenure was originally held by the tenant under 
all the co-sharers at an entire rent ; hut by some arrangement 
amongst themselves, consented to by the co-sharers on the ond 
hand and by the tenant on the other, the latter had been in the 
habit of paying a portion of the rent to each co-sharer in res- 
pect of his separate share ; such arrangements are by no means 
unusual, and they may be evidenced either by direct proof or 
by usage from which their existence may be presumed. But 
in either case they are perfectly consistent with the continu- 
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ance of the original lease of the entire tenure ; and the same 
consent of all the parties, by which the arrangement was origi- 
nally created, may at any time put an end to it.” AUhough^n 
accordance with the practice ^of this Court I have always fol- 
lowed this rule, I have done so, with an expression of my own 
opinion in dissent from it, because it seems to me that the sepa- 
rate payment of rent to each of several co-sharers constitutes 
a separate tenancy, so far as regards each of the landlords, 
which would entitle each, if not otherwise debarred, to claim 
an enhancement of the rent payable to him separately. 

Mr. Bose lias referred to two cases,— one Troylochotaran 
Chowdhry v. Miitkoora MohunDey (1), decided by Morgan and 
Shumbhoo Nath Pundit, JJ., and the other decided by Peacock, 
G. J., and Jackson, J. (2), which were not quoted in the 
argument before the Full Bench, and are in conflict with its 
judgment. And I have already on a previous occasion referred 
to these cases. 

A point, however, arises in the case now before us, which 
api'areutly was not considered by the Judges who formed the 
Full Bench, and that is under what authority the notice of 
enhancement required by s. 14 of the Kent Law should be 
issued, where one of several co-sharers alone desires to enhance 
the rent of a tenant. Previous service of a notice of enhance- 
ment alone confers the right to sue for rent at an enhanced 
rate, and therefore, unless a proper notice has been served, no 
suit of tlie nature contemplated by the Full Bench could pro- 
j)erly be brought. The enhancement must extend to the entire 
holding of the tenant, or this can be effected only in the pre- 
sence of all the co-shareus. One sharer would not be compe- 
tent to issue a notice of enhancement of the rent of the entii*e 
tenure, nor could he, under the terms of the judgment of thei 
Full Bench, issue notice of enhancement of the rent due on bis 
own particular share except with the consenl of his co-sharers 
previously obtained. 

If that consent be withheld, he cannot, as held by the Full 
Bench, put an end to the original contract or modify the terms 
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(1) W. U.(1864), AotXRul.,41. 


(2) /d., note. 
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1880 of tlie arrangement under whioh separate payments of particular 
Kashsb- ell ares of rent were made. 

',Mr. Bqse could not contend tliat, in tlie present suit, in wliicli 
Alip^Mctn- demands an enhanced rifte on the particular share of 

nuL. rent due to him alone, the other co-sliarer, who is joined ns a 
defendant, would be entitled also to claim the same rate on lier 
share, for the notice of enhancement served by the plaintiff on 
the defendant-tenant claims only the rate due on his own share, 
calculated on what would be due on the entire tenure. Plain- 
tiff, as the proprietor of only a share, could alone not demand 
more. If he could not do that, he could not bring the present 
suit on the ground assigned by the Full Bench to substitute 
a separate contract for rent at an enhanced rafe on his share 
of the property, for the original contract still subsisting, under 
which rent was paid in one lump sum on the entire tenure. 
He must first establish his right to a separate contract to 
recover rent separately on his individual share, he will then be 
in a position to serve a notice of enhancement of that rent, and 
after that to sue to enforce bis rights at the rates claimed. Until 
this is done, so long as any of his co-sliavers refuse to join with 
him, the plaiutiff cannot assert his rights separately. 

Morris, J,— I too am of opinion thaf, on tlie authority of 
the decision of the Full Bench in the case referred to, this 
appeal must be dismissed. Their Lordships, as I understand 
their judgment, considered that, without the rescission of the 
original contract in respect to the entire rent, for which purpose 
all the parties to it must be before tlie Court, a single sharer 
in a joint undivided tenure cannot sue, to raise the rent of his 
share, even thoiigli hitherto, by an aiTangcment which has been 
concurred in by all the contracting parties, he bus been paid 
separately his quota of the stipulated rent. 

Here the jud^eiit, as an expression of opinion of the Full 
Bench on the point referred to it, may bo said to end. But it 
by no means follows, as has been argued by Mr. Bose, that when, 
in a suit of this kind, a sharer has made his co-sharer a party^ 
and so brought all the parties to the original contract before 
the Court, a fresh apportionment of the rent can at once be 
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mad«, and, a rtew contract entered into in the terms desired by 1880 
the sharer-plaintiff. As justly observed by their Lordships if Kashbb- 

n ••II i. I . . If 1 . fKIPHOBSEor 

tlie original lease of the entire tenure is cancelled, or put an chowdhbt 
end to by the consent of all the parties, the co-sliarers and the 
tena^nt are at liberty to enter into any fresh contracts ndiich 
the law allows.” Here, under the Rent Law in force, one of 
the parties to the original contract, — namely, the tenant,— can 
Iiardly be said to be a consenting party to its rescission. 
Enhancement of rent is a condition incidental to his tenure of 
the land, but he can fairly claim a strict fulfilment of all the 
requirements of the law before any enhancement of rent can 
be imposed upon him. The law, s. 14, Beng. Act VIII of 1869, 

.directs that no under-tenant shall be liable to pay any higher 
rent for the land held by him unless a written notice shall be 
served on him at a time and in a manner specified by order of 
the Collector oii the application of the person to whom the rent 
is payable. It seems to me, therefore, to follow as a necessary 
corollary of the judgment of the Full Bench, that the person 
to whom the rent is payable is not the single sharer, the plain- 
tiff ill the suit, but all the sharers in the tenure. If (he original 
contract as to the entire rent cannot be broken and a new con- 
tract entered into without the presence of the co-sIiarers, this 
is so because the tenure continues one and tlie same ns a joint 
projicrty, the only difference between the new contract and the 
old being a modification in the amount of rent to be paid by 
the tenant. If, therefore, the rent of one sharer can only be 
raised by a re-adjustment of the entire rent of the tenure, then 
clearly the* notice of enhancement prescribed by the Act is 
defective, if it be not served on the application of all the 
co-sliarers in the tenure. It is quite conceivable that a sharer in 
a joint undivided tenure may be unwilling to raise the share of 
the rent which has hitherto been paid to h[m separately, 
and yet object to bis co-sliarer, in a suit brought for the pui>- 
pose, raising his quota of rent in a certain proportion on hU . 
share. 

But inasmuch as the re-adjustment of the rent to which he 
agrees does not affect tlie terms on which the tenant holds the 
* tenure equally from him and his co-sharer, it is necessary, before 
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I88Q any such re-adjustirienfc of rent can be made, that he, as well as 
Kashke- his co-sharer, should sign the notice and apply to have it served 

KISHORE Roy - , ri . . 1 1. - , 

Chowdhby upon the tenant, bo again, in any fresh adjustment of the rent 

Alip^un- desires to raise his quota of rent to the level of 

that of his co-sliarer, such co-sliarer must, I conceive, join 
with him ill the notice to be served on tlie tenant* No doubt, 
a new and separate tenancy is created by the new contract of 
lease, but from the very nature of the case the contracting 
parties continue the same, and the tenure remains as before, a 
joint undivided property. In this view the suit of the plaintiff 
must fail, because the notice of enhancement required by law 
has not been served on the tenant on the application of all the 
persons to whom the rent is payable. The appeal is dismissed . 
with costs. 


Appeal dismissed. 


APPELLATE CRIMINAL. 

Before Mr. Justice White and Mr. Justice Field. 

1830 SAMSriEIlE KUAN and othkrs v. TUB EMPRESS.* 

July 31 « • , 

liiot — Unlawful Assembly — Culpable Homicide — Fight between two con- 

tending Factions^ each armed with Deadly WeaponS'-^Penal Code {Act 

XLV of 18G0), s. 300, excep. 5. 

Where death results in a fi^iit between two bodies of men delibernteljr 
fighting t 02 ethcr, a greater proportion of tlie me?i composing both sides being 
armed with deadly weapons, and it being further apparent from the eridence 
that the man slain was an adult, and that no unfair advantage .^wns taken by 
the one side or the other during the fight, the olieuce committed is 
culpable liomicide, but does not amount to murder. 

The facts of tlii.s case sufficiently appear from the judgments. 

Mr. Wood and Mr, Bonnerjee ( with them Baboo Nulit Ghmder 
Hem, Baboo Jogesh Ghunder Boy, aud Munsbee Sirajul Islam) 

' for the appellants. 

Baboo Doorga Mohun Das for the Crown. 

* Criminal Appeal, No. 408 of 1880, against the order of T. M. Kirkwood‘s 
£sq., Sessions Judge of Mymeosiog, dated the 21st April 1880. . ' 
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The following judgments were delivered : — 

White, J.— This is an appeal against the conviction of the 
five appellants, named Samshere'Khan, aiias Sirdar, Abdul Iloh(f- 
man Moonshee, Saheb Khan, Uasimuddi Meah, and |'akiroollah 
Khan, for murder committed in the course of a riot, for which 
offence they have been severally transported for life. 

The evidence extends to a very great, and in my opinion a 
very unnecessary, length. It is full of repetitions, and yet the 
inquiry in some important respects has not been as searching as 
it might have been. It is clear, however, that a very serious riot 
took place in a village called Latshailla on the morning of the 
17th January of this j^ear, which resulted in the wounding of 
one man and the death of another. Two of the shareholSers of 
a portion of a share in the village, named Kurreem Sirdar and 
Dost Mahomed, having quarrelled about their share, sold each 
of them a fraction of his share to two rival zemindars, Khan 
Saheb and Dwarkanath Roy, with the object of enlisting two 
powerful neighbours in the dispute. The purchase by Khan 
Saheb was taken in the name of his son Hafiz. It would appear 
that Kurrqem Sirdar, wlien he sold, was not in possession of his • 
share, and that Khan Saheb, shortly before the riot took place, 
had been taking stops to got possession of the fractional part 
which he had bought, and for that purpose had erected a 
cutcherry on the land of the prisoner Fakiroollah, wlio is described 
as a small talukdar in the village, and who had beconm a 
partisan of Khan Saheb. This step was followed very soon 
afterwards by the introduction of some lathiaLs into Fakirool- 
lah's bari. On the morning of the 17th of January, Dost 
Mahomed also collected a number of })crsons in his homestead. 
As to the origin of tlie riot, which took place on that morning 
between the two partisans, wo think that the most reliable 
evidence is that of Nobi Bux, the constable, who Jiad, some days 
previously, been deputed by the authorities to keep peace in the 
village, and who was on the spot whilst the riot was going on. ^ 
From his evidence it appeal’s, that Dost Mahomed and some of 
his party came down that morning to Fakiroollah s bari ; that the 
•constable, then seeing preparations T}eing made on both sides, 

* which led him to believe that a breach of the peace was imminent, 
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had a report drawn up, which he forwarded to the thannah, 
with a request that the Inspector of Police would attend, but 
before the Inspector could arrive, the two factions, with armed 
men on b^th sides, met in conflict in a fleld of Dhanoo Sircar^ 
just outside the borders of Fakiroollah's ban. After a short flght, 
Qariboolla, who was one of Dost Mahomed’s party, was wounded 
in the stomach with a spear. Upon this Dost Mahomed’s party 
fled eastward to a jack tree, about fifty yaitis off, pursued by 
Khan Saheb’s party ; that there Dost Mohomed's party were 
reinforced by some more partisans armed with spear and latties^ 
when Khan Saheb’s party, in their turn, took to flight, but having 
fled about eighty yards, were rallied near some mangoe trees. The 
fight ttien recommenced, and very soon afterwards a man named 
Khoaz, who also belonged to Dost Mahomed’s party, was killed- 
A great deal of argument has been addressed to us to show 'that 
Khan Saheb’s party was a lawful assembly collected together for 
the defence of the cutcherry, which had been erected on Fakir- 
oollah’s laud. It may be that there was a motive of defence in 
collecting the party in tlic fii’st instance, but judging them from 
their acts and conduct, and from what subsequently took place, 
we think there can be no reasonable doubt that they were 
originally assembled for purposes of offence as well as defence ; 
that the purpose was, by means of criminal force, to enable Klian 
Saheb to assert his right, or supposed right, of collecting the 
rents of the share which he had bought ; and that when, on 
the morning of the 17 th, knowing that Dost Mahomed had 
collected a band of men to oppose them, and that he and some 
of his partisans had come down to Fakiroollah’s bari with hostile 
intentions against them, they issued armed from Fakiroollah’s 
bari, they so issued with a common object .of fighting Dost 
Mahomed’s party, The evidence, no doubt, shows, that Dost 
Mahomed’s parj;y were in a manner the aggressors on that 
morning, and had done acts for the express purpose of provoking 
Khan Saheb’s party to come forth from Fakiroollah’s bari, or 
which at least Were calculated to provoke the latter ; but on the 
other hand it is dear that Khan Saheb’s party were quite willing 
to accept any challenge from Dost Mahomed or his party. The 
members of the two assemblies, or a large portion on each side/ 
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were armed with deadly weapons, such as latties and spears, ^8^0 
and on the side of Khan SaheVs jitrty, at least there was a Sambmrb 
large number of professional %hting men. We look upon what v, 
took place, from the time that Khan Saheb’s party issued from UMraLs. 
the bari until the death of Khoaz, as one continued fight, 
although it consisted of more than one stage ; and we think that 
it was in the prosecution of the common object of fighting that 
Gariboollah was wounded and Khoaz killed. 

We have not now before us the persons who actually inflicted 
the grievous hurt on the one and the death-wound on the other, 
but before considering the extent to which the five prisoners are 
responsible for what occurred, we will state the view that we 
take of the crimes committed by the wounding and killing. 

As regards the wounding of the man Gariboollah, we consider 
that that has been proved most satisfactorily to be grievous hurt. 

The wound was a spear-wound, which penetrated the skin of 
the abdomen. It was a severe wound, and resulted in the man 
being, as the doctor proves, more than twenty days in hospital. 

But for the interposition of Providence, the man might have lost 
his life, for, if the spear had entered the abdomen, it probably 
would have ended in death. 

With regard to the man who was killed, wc are of opinion 
that the offence comnutted by killing him is culpable homicide, 
but does not amount to murder, inasmuch as Khoaz was an 
adult, and his death occurred in the course of a fight between 
two bodies of men who were deliberately fighting together, 
both sides being armed, or a greater part of the men on both 
sides being armed, with latties or spears, wdiich are deadly 
weapons, and no unfair advantage appearing upon the evidence 
to have been taken by the one side over the other in the course 
of the fight. 

On this point, I would refer to the case of The Queen Kukier 
Mather (1), decided on the 13th November IsWby a Bench, 
of which I was a member. In that case I considered at 
some length what was the character of the offence where death 
was caused under circumstances similar to the present. I then 
hold that the ofifcnce did not amount to murder, because it 
(1) Uareported. 
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came within the 5th exception to s. 300 of the Indian Penal 
Code. After alluding toHhe difference between the English 
and Indian law on the subject as regards voluntary culpablo ' 
homicide by consent, I said : — ** A man who, by concert with 
his adversary, goes out armed with a deadly weapon to 
fight that adversary who is also armed with a deadly weapon, 
must be aware that he runs the risk of losing his life ; and as 
he voluntarily puts himself in that position, he must be taken 
to consent to incur the risk. If this reasoning is correct as 
regards a pair of combatants, fighting by premeditation, it 
equally applies to the members of two riots or assemblies who 
agree to fight together, and of whom some on each side are, to 
the knowledge of all the members, armed with deadly weapons.” 

Some of the Judges of this Court entertain a different view 
from mine (1) as to the applicability of the 5th exception to a 
case of a premeditated fight for two reasons, — first, because 
the party who is killed does not intend to get himself killed if 
he can help it. But the language of the exception is not con- 
fined to the case where a man consents to suffer death, but 
extends to the case where he consents to take the risk of 
death. Although it was Khoaz’s intention to escape death 
if he could, yet he not the leas ran the risk of death when 
an armed man he joined in encountering armed men, and he did 
this voluntarily, and therefore with his own consent. 

The second reason is, because sudden fight forms the subject 
of an express exception, namely the 4th exception. Hence it 
is argued that the Legislature could not have intended that 
premeditated fight was one of the cases prescribed for by the 
5th exception. This argument does not appear to me to bo 
based upon a sound construction of the 5th exception. Consent 
voluntarily given by an adult, implies in every case premedita- • 
tion. In »uttee, which, according to the universal opinion, falls 
within the 5th exception, the widow deliberately intends to 
die by burning, and the relative who fii*es the funeral pyre, on 
which the widow mounts, deliberately and with the utmost 
premeditation, does an act with the intention that the widow 
shall be burned to death. There is nothing, therefore, in the 
(1) 8eo Empress v. 1. L. li., 5 Culc.| 31. 
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fact that the fight is premeditated, which ought to exclude it 
from the operation of the 6th exception. If, as I think, atM^rd- 
ing to the common and natural meaning of the words, an arme^ 
man, who deliberately fights with another man whom he knows 
also to be armed, consents thereby to take the risk of death, 
why is the adversary who kills him to bo excluded from the' 
benefit of the 6th exception, because by another exception the 
case of a man who kills his adversary in the course of sudden 
fight is specially provided for. The circumstances under which 
a man slays his opponent in sudden fight are different from 
those where he slays him in premeditated fight, and if the Legis- 
lature intended that the offence of both should be only culpable 
homicide, the intention would naturally be shewn by the enact- 
ment of two distinct exceptions. Again, sudden fight is a dis- 
tinction recognised by the English law of homicide, and the 
framers of the Code may easily be supposed to have for that 
occasion alone made sudden fight the subject of a distinct 
exception, without imputing to them the intention thereby 
implied, by excluding from the 5th exception a case of premedi- 
tated fight, if it actually falls within the meaning of the excep- 
tion. The sound construction to my mind is, that the 5th 
exception extends to all cases of death occasioned by, or resulting 
from, premeditated acts, where the party killed takes the risk 
of the death with his own consent ; jand that tlie 4th exception 
is an independent exception, applying to all cases of death 
occurring in the course of sudden and unpremeditated fight, and 
does not in any way bind the natural operation of the 5th 
exception. 

(The learned Judge then went into the evidence as to the 
share each of the prisoners had taken in the riot, and varied 
the order of the Sessions Judge.) 

The convictions and sentences passed by the •Sessions Judge 
will therefore be set aside, and the convictions and sentences 
which I have mentioned above will take their place. 

Field, J.— I concur in the judgment which has just been deli- 
vered. I think that it is very clear that, on the morning of the 
17th, a consideiablo number of armed lathials were collected in 
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the village on the part of Ehan Saheb, and a considerable num- 
ber on the part of Dost Mahomed. 

^ What actually occurred was this : — The constable having paid 
a visit to Dost Mahomed's bari, and having had reason to 
believe that a number of men were collected there, went over 
to Fakiroollah’s bari, and there found the same state of things. 
It appears that a number of Dost Mahomed's people followed 
the constable, and took up a position on certain land belonging 
to one Dhunnoo Sircar, south of, and immediately adjoining, the 
homestead land of Fakiroollah. When the constable, having had 
a report written, and having sent it to the tliannah by Bhugwan 
Chowkidar, came out of the cutcherry recently erected on 
Fakiroollah s land, .south of hi.s bari or liomestcad. Dost Mahomed 
represented to him that a number of armed men were collected 
within the homestead of Fakiroollah, and urged him (the constable) 
to arrest them. When the constable hesitated to do so, Dost Maho- 
med called his own men to assist him in carrying out his expressed 
intention of doing so himself. It would appear either that a 
con.siderable number of Dost Mahomed's men had remained 
behind at Dost Mahomed's bari, or that Dost Mahomed had 
miscalculated tlic strength of Fakiroollah’s party. Be this as 
it may, Fakiroollah 's people did not wait for Dost Mahomed's 
men to come on Fakiroollah’s land, but they took the initiative, 
and crossed the boundary line into the land of Dhunnoo Sircar, 
and there the riot commenced, and first took place, 

Uuder these circurn.stances I think it is impossible to say 
that Khan Saheb’s party were acting on the defensive merely, 
or, in other words, were acting in the exercise of the right of 
private defence of person or property. It is quite clear that 
both parties were armed, and both partie.s were prepared to 
fight, and that a veiy trivial incident was sufficient to bring 
them into conflict. I think it is rca.sonablc to say that, in enter- 
ing upon that conflict, each party had for its object to fight for 
victory, and in doing so, knowingly and deliberately took upou 
itself the risks of the encounter; to this state of facts I agree 
that the 5th exception to s. 300 of the Penal Code is appliicable, 
and 1 do not think it very material which party were, in the 
first instance, the actual aggressors, though this should be consi- 
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dered in awarding the punishment. When a mau) being one 1880 
of an armed band, and being himself armed with a deadly wea- SAM roai a 
pon, as there is evidence to show that Ehoaz, who was on this «. 
occasion killed, was armed, takes part in a fight, and uses that 
deadly weapon against his opponents, I think it is reasonable 
to say that he was, within the 4th clause of s. 300, committing 
an' act which he knew to be so imminently dangerous, that 
it must, in all probability, cause death or such bodily injury as 
is likely to cause death ; and I think further that he committed 
such act without any excuse for incurring the risk of caui^g 
death or such injury as has just been mentioned. When he and 
his party are opposed by a number of persons similarly armed, 
and using their arms in a similar way, I think it is reasonable 
to say that such person, within -the meaning of exception 5, 
takes the risk of death .with his own consent. 

Order as to conviction and sentences varied. 

APPELLATE CIVIL. 

Ihfore Mr, Justice White and Mr. Justice Field. 

In THB MATTBR OF THE PKTITION OP SlIIUSU CllUNDEll MOOKHOPA- 1890 
DHYA AND ANOTHER.* Af/g*. 25. 

Order of Civil Court authorising Lease of Minor's Proj)erty~^Act XL of 
1858, s. 18, 

On an application under s. 18 of Act XL of 1858 for leave to deal i^itli the 
property of an infiint, the Civil Court is bound to determine the question, 
whether tlie proposed mode of dealing with it would, if snnctioiied, be for 
the benefit of such infant: and the petition should contain all the materials 
reasonably required to enable the Court to decide that question. 

Tlie decision of Garth, C. J., in Sikher Chund v. Dulputiy Singh (1) followed. 

This was an application by Nitumbini IJebi, the mother 
and guardian of her two minor sons, for leave, under s. 18 of Act 
XL of 1858 , to lease out certain lands, the property of tl^e 
infants. The Civil Court, on such application, made the following 

* Appeal from Order, No. 156 of 1880, against the order of .1. F. Browne, Eaq., 

Oillciatiug Judge of the 24-Parganna8, doted the 27th April 1880k 
(1) 1. L. R., 5 Calc., 363. 
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1880 order I decline to sanction the proposed lease ; the guardian 
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must act on her own responsibility.’’ The applicant, thereupon, 
ap'pealed to the Higli Court. 

Baboo Hem Chnnder Banerjee, Baboo Auhinash Chunder 
Banerjee, and Baboo Omahally Mookerjee for the appellant. 


The judgment of the Court (White and Field, JJ.) was 
delivered by — 

White, J.— This is an appeal against the order of the Judge 
of the 24-Pargannas, declining to sanction a lease, which sanction 
was applied for by Nituinbiiii Debi, as guardian of her two 
infant sons, under s. 18 of Act XL of 1858. 

The case was opened to us as one in which the Court had 
refused to go into the question of whether the proposed lease was 
for the advantage of the infants or not ; but the order, when read, 
shows that the Judge merely declined to sanction the lease* 
and having regard to the materials that were put before him in 
the petition, we cannot say that he was wrong. 

In applications under s. 18 the Court is bound to go into the 
question, whether or not the proposed sale is one which it is for 
the benefit of the infiint that the guardian should be empowered 
to execute. On tliis point we may adopt the language used by 
the presentChief Justice in Sikher Chund v. Dulpntty Singh{l)^ 
where he says : — " The Civil Court has now not only the power, 
but it is bound, as I consider, under that section to enquire 
into the circumstances of each case, and to determine whether, 
as a matter of law and precedence, it is right that any proposed 
sale or mortgage of the minor’s property should take place.” 

The petition in the present case contains a statement of the 
proposed lease on behalf of the infante, and that its execution is 
necessary in order to avert the disposal of the property by the 
creditors of the infants’ father ; but it is defective in not stating 
the amount of premiumn that is to be taken from the intended 
lessee, the amount of rent that is reserved by the patni lease, 
and the annual rent or profits which are at present derived from 
the property proposed to be leased. 

(1) 1. L. ]l.,fiGalo., 363, at p. 381. 
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The petitioueij therefore^ did not iurtiish the District Judge 
with all the materials which he reasonably required in order 
to enable him to form a correct opinion us to whether the lease 
was for the benefit of the infants or not. 

We must dismiss the appeal^ but at the same time we think 
it right to intimate that this dismissal will not prevent a 
second application from being made to the District Judge under 
8. 18, based upon further and better materials'; and that if these 
materials shew that the granting of the proposed patni lease is 
for the benefit of the infants, the Court should give the neces- 
sary power to the guardian to make or join in the grant. In 
dealing with these materials, the Court will consider the allega- 
tion of the guardian that the granting of the patni lease is neces- 
sary to avert the disposal of the property by tlie creditors of the 
infants* father. 


CRIMINAL REFERENCE. 


Before Mr, Justice Tottenham and Mr, Justice Maclean, 

THE EMPRESS MSTAR RAUR.* 

Contagious Diseases Act {XIV of 1868\ ss, 11, 2\^Rules 13 and 27 passed 
under the Act~^Magistrate^ Competency of^Jnrisdiction, 

Any woman desirous of ce.asing to carry on the business of a common prosti- 
tute is, under the provisions of the Indian Contagious Diseases Act, 1868, 
absolutely putitled to have her name removed from the register ; and any rule, 
or portion of a rule, purporting to have been framed under the provisions of 
that Act which places any obstacle on the way of her doing so, is uUi'a vires^ 
and therefore void. 

Where a woman is prosecuted before a Magistrate under s. 11 of Act XIV 
of 1868, she is not precluded from pleading that she has ceased to be a com- 
mon prostitute, and that she has taken steps, under s. 21 and the rules framed 
thereunder, for the removal of her name from the register ; and the Magis- 
trate is oompetent to entertain such n defence. 

1% the matter of Lakhimani Raur (1) approved. 

* Criminal Reference, No. 106 of 1880, from B.L. Guptn, Esq., G. S., Fresi* 
dency Mogistrate of Calcutta, Northern Division, dated the 29th May 1880. 

(1}3B.L. B.,A.Cr.,.70. 
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1880 This was a reference from the Pi’esidency Magistrate for the 
Empkess northern Division of Calcutta, in which it appeared that the 
Nistar defendant, Nistar Eaur, was registered as a common prostitute 
Raub. under Act XIV of 1868, and her name was* still borne on the 
register, which was produced in evidence before the Magistmte- 
She was several times convicted and fined for failing to appear in 
due time, for periodical medical examination, and her fifth and 
last conviction was on the 23rd of March 1880. 

It would seem, however, from the records of the Police office, 
produced in evidence, that, in February 1880, an application on 
behalf of Nistar was presented to the Deputy Commissioner of 
PoUce, informing him that she had ceased to be a common prosti- 
tute, and was living under the protection of a certain individual, 
and praying that her name might be removed from the register. 
The application was rejected. Later on, a second application 
on her behalf, claiming exemption on the same grounds, was pre- 
sented to the Commissioner of Police by her attorney, Mr. Leslie, 
in person, A Police enquiry was ordered, and pending the re- 
sult of such enquiry the woman presented herself for examina- 
tion on one occasion. No orders on the petition were received 
for some time after this, and Mr. Leslie deposed that he made 
more than one attempt, but failed to obtain a hearing for his 
client. Upon this he intimated to the Commissioner that he 
would advise his client not to appear at her next examination, 
so that in case of a prosecution she might have an opportunity of 
contesting her rights before the Court. The result of these pro- 
ceedings was the arrest of tlm woman by the Police without a 
warrant from any Magistrate, and this prosecution under s. 11. 
of the Act. 

The first question raised related to the legality of the^nrest. 
Tiie Police are expressly authorized, by rule 27 of the Govern- 
ment rules, to arrest all registered women defaulting at the 
medical examination. But before the Magistrate it was contend- 
ed that the rule itself, which purports to have been made under 
s. U of the Act XIV of 1868, was unauthorized by that Act, and 
was therefore vXira vwes. 

The next question raised related to the jurisdiction of tho 
Magistrate in the case, and to the validity of rule 13 passed un- ' 
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ders. 21 of the Buie 13 provides that applications by 
women to have their names removed from the register should 
be made in writing to the Commissioner of Police, who, if 
satisfied, on enquiry, that the applicant has really ceased to 
practise as a prostitute, “ may cause her name to be removed 
from the register.” Neither the Act nor the rules indicate 
any other mode by which a woman once registered may pro- 
cure her exemption, and the rules provide no appeal from the 
Commissioner's orders. It was contended, therefore, that the 
Commissioner's orders were final, and the Magistrate had no juris- 
diction togointo the question as to whether the woman had ceased 
to be a common prostitute. On the other hand it was contended, 
that s. 21 of the Act confers an absolute right on every registered 
woman to withdraw her name at her option from the register, and 
leaves it to the Government only to prescribe the procedure or 
mode by which she may do so ; so that as no woman's name, not 
even that of a declared common prostitute, can be placed on 
the register against her will, or without her consent; so no 
woman's name can continue on the roll after she has, in the man- 
ner prescribed by Government, applied for tlie removal of her 
name ; and that if a woman, after the removal of her name from 
the book, still continues to cany on the business of a common 
prostitute, the only course left to the Police is to prosecute her 
for each repetition of the offence under s. 4 of the Act. It 
was, therefore, urged that rule 13, investing the Commissioner of 
Police with a discretionary power to reject applications made 
under s. 21, was inconsistent with the real import of that section, 
and therefore null and void. The ruling of the High Court in 
In the matter of Lakhimani Raw (1) was referred to. 

On lAe evidence before him, the Magistrate found, as a fact, 
that the accused had ceased to be a common prostitute within 
the meaning of the Act ; and he referred the following ques- 
tions of law fot the opinion of the High Court under s. 240 of 
Act IV of 1877:- 

— Is rule . 27 of the rules passed by the Government of 
Bengal, under Act XtV of 1868, valid in law; and is a woman 
registered under that Act legally liable to arrest by a Police 
(1) 3 D. L. It., A, Cr., 70. 
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officer without a warrant, for omitting to attend at the periodical 
medical examination ? 

. 2nd— Is rule 13 of the said rules consistent with the Act, and 
can the Commissioner of Police, in his discretUn, lawfully refuse 
to remove from the register the name of a woman who declares 
herself desirous of ceasing to practise as a common prostitute, 
and applies for such removal ? 

3rd — In either case, is a registered woman, whose application 
to the Commissioner of Police for the removal of her name from 
the register has not met with success, precluded from pleading 
before the Magistrate, on a prosecution under s. 11 of the Act, 
that she is not, or has ceased to be, a common prostitute, and is 
the Magistrate competent to enquire into such a plea ? 

Mr. jR. Allen and Mr. R. N. Mittra for Nistar Raur. 

The following judgments were delivered : — 

Maclean, J. — ^This is a reference made by one of the Presi- 
dency Magistrates of Calcutta, under s. 240, Act IV of 1877, 
submitting for the opinion of the Court three questions of 
law arising out of a prosecution under Act XIV of 1868, s. 2. 

The first question raises a point which does not affect the case 
before the Magistrate, who has to decide whether the person 
charged before him has committed the offence imputed. We 
think it unnecessary to express any opinion on this point. 

We think that, as eveiy woman registered under the Act has an 
absolute right to have her name removed “ from the book, ” if 
she is desirous of ceasing to cany on the business of a common 
prostitute, any rule which raises any obstacle to the exercise of 
that right is not in accordance with s. 21 of the Act. Part of the 
13th rule referred to by the Magistrate, commencing ** may post- 
pone*' and ending “satisfied he,” appeara to be ultra vires. We 
answer the second question in the negative. 

The third question refers to the Magistrate’s competency to 
entoi'tain a woman’s plea that she is no longer lawfully retained 
on the register, and is therefore not liable to be punished for 
breach of the rules applicable to registered women. In our 
opinion, a woman prosecuted for an offence under s. 11 is not pre- 
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eluded from pleading .ihaii she has ceased to cany on the business 
of a common prostitute ; that she has taken the steps prescribed 
by s. 21 and the rules framed in accordance therewith to obtain 
the removal of hei^name from the register ; and that, if it is still 
retained there, it is retained contrary to law. This opinion is, we 
think, supported by the authority of this Court in the case to 
which the Magistrate refers — [n the matter ofLahhimani Bawr{l)’ 
It was there held, that the Magistrate was bound to enquire into 
the plea that the woman before him had not been lawfully regis- 
tered, because she had not consented to it; and on the same prin- 
ciple, wo think that, in the present case, it is the Magistrate’s 
duty to determine whether or not the woman has been lawfully 
retained upon the register ; and if not, whether she had, in fact, 
ceased to carry on the business of a common prostitute or not 
when the proceedings were taken against her. 

Tottenham, J. — I have no doubt that rule 27 is legal in 
authorizing arrest without wanant, but the Magistrate cannot go 
into this question. 1 think that rule 13 is beyond the scope of 
8. 21 of the Act in allowing the Commissioner of Police to retain 
a woman’s name on the register as long as it pleases him to do so. 
I read the law as leaving it at the option of the woman to be put 
on the register and to remain on it. She comes off at her own 
peril, but there is no authority given by law for keeping her 
name on the register against her will. 

I also think that a woman brought before the Magistrate for 
breach of rules under s. 11 of the Act is entitled to plead that 
she has conformed to the procedure by Government under s. 23 
of the Act ; that she is not a common prostitute ; and that if she is 
still on the register, she is kept there against the law, and is not 
liable to be punished for neglecting to attend for examination. 
The Magistrate, I think, should acquit her if he finds her plea to 
bo true. 
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(1) 3 B. L. R., A. Cr., 70. 



168 


TH£ INDIAN LAW BBPORTS. 


[VOL. Vt 


APPELLATE CIVIL. 


1S80 
Auf^. IL 


Before Mr, Jntiice White and Mr, Justice Field, 

NUBBIBUKSH(Judombnt-Dbbtor) v. GliASNI 
(Dkcreb-holdbr).* 


Appeal^lnsolvency ^Refusal to grant Application to he declared Insolvent^ 
Code of Civil Procedure {Act X of 1877), ss, 351, hSS^cl. 17. 


An order refusing to grant an application to be made an insolvent, is 
appealable under cl. 17, a, 588 of the Code of Civil Procedure. 

Such an order must be considered to be one made under s. 351. 

JuggutjeebuH Gooptoo v. Haro Coomar Ihil (1) dissented from. 

The facts relevant to this report sufficiently appear in the 
judgments of the Court. 

Baboo Aushootosh Dhur and Munshee Serajxd Islam for the 
appellant. 

Mr. H. Bell and Mr. Trevelyan (with them Baboo Bama Churn 
Banerjee, Baboo Aukhil ChunderSen, and Baboo Juggut Chunder 
Banerjee) for the respondent. 

The judgments of the Court (\Vhite and Field, JJ.) were as 
follows : — 

White, J. — This is an appeal against an order of tlie Officiating 
Judge of Dacca, refusing an application, on behalf of Nubbi 
Buksh Bepari, to be declared an insolvent under s. 35 1 of the 
Code of Civil Procedure, 

A preliminary objection is taken, that the appeal does not lie : 
first, on the ground that the order being one of refusal is not 
made under s. 351; and secondly, because, if made under that 
section, no appeal lies against an order of refusal, but only 
against ai^ordei* granting the application. 

Section 588, cl, 17, of the Code gives an appeal against an 
order under s. 351 in these words—" orders in insolvency matters 

* Appeal from Order No. 98 of 1880, against the order of R. F. Bumpiiii, 
Esq., Officiating Judge of Dacca, dated the 29tb March 1880, 

(1) I. L R., 5 Cflic., 719. 
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undor s. 351.” Now, as regards the first objection, I think that 
the order under appeal, although one of refusal, was made under 
B. 351. This is the only section under which the District Coifrt 
can deal with an application by an insolvent judgment-debtor 
to be made an insolvent. Neither that section, nor any other 
section in the chapter, expressly authorises the Court to refuse 
the application ; but from the language of the 351st section, as well 
as from the nature of the case, it is obvious that the Court has 
such power, for s. 351 directs that the Court may, if satisfied 
as to certain particulars, declare the applicant to be an insolvent, 
which implies that, if not so satisfied, the Court may refuse the 
application. It appears to me to follow from these data that an 
order refusing an application is as much made under s. 351 as 
an order granting an application, unless the former order can be 
supposed to be made under no section of the Code, which 
could not, I apprehend, be seriously contended. 

Taking the order to be made under s. 351, the second objec- 
tion cannot, in my opinion, prevail against the natural meaning 
of the words used in cl. 17 of s. 588. The words '' orders in 
insolvency matters under s, 351 ” are wide enougli to embrace any 
order made under that section, whatever its nature may be ; and 
an order made by a Court in the course of disposing of an appli- 
cation is not the less the order of the Court because it refuses the 
application. Where the Legislature intended to confine the 
right of appc.al to one species of order, it has used clear, 
and appropriate words, as for instance, in cl. 27 of s. 588, where 
an appeal is only given in respect of orders of refusal under 
8. 558. This question has been the subject of decision by more 
than one Bench 6f this Court. In the earlier decision — Mumtaz 
Ilossein v. Brij Mohuii Tkilcoor (1) — the objection was 
disallowed. Mr. Justice Jackson, who pronounced the judg- 
ment of the Court, says “ It appears to us that the term ' in- 
solvency matter * is purposely wide so as to include any question 
arising out of the exercise of the functions entrusted to thp 
Courts under the section specified.” That decision, and the 
reasons upon which it is founded, commend themselves to our 
judgment. The second decision was passed about a year and 
(1) r. L. B., 4 Cftlc., 888. 
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1880 a quaiier afterwards— Oooptoo r. Sara Comar 
Ncbbi Pal (1). In this decision the objection prevailed, but I am un- 
able to gather from the report the precise ground upon which 
Chasni. jt y^as allowed to do so. It is to be observed that the earlier 
decision of Mr. Justice Jackson and Mr. Justice McDonell was 
not cited. Under these circumstances I think that we are at 
liberty to act upon that authority, which appears to us to be 
most in conformity with the true construction of cL 17, s. 688. 

For these reasons, we are of opinion that an appeal lies to this 
Court against the order refusing to declare Nubbi Buksh an 
insolvent. 

(The learned Judge then went into the evidence in the case, 
and dismissed the appeal on the merits.) 

Field, J. — In this case a preliminary objection has been made 
that no appeal will lie. In other words, it is contended, that an 
order refusing to declare a person an insolvent does not come 
within the meaning of the words “ ordei-s in insolvency matters 
under s. 351 ” in cl 17, s. 588 of the Code of Civil Procedure. 

Section 351 is as follows If th^ Court is satisfied that, &c 

the Court may,declaro him ” (i. e., the applicant) “ to be an insol- 
vent.” This .section contains no e.\pre83 provision empowering 
the Court to refuse an application made by a judgment-debtor 
asking to be declared an iusolvent, and I may add that no such 
express provision is to be found in any other section of the Code. 
The question then arises, under what section does the^ Court 
make an order refusing to declare a person to be an insolvent. 
That it has power to make this order there can be no doubt. 

It appears to me that, although the provisions of s . 351, in 
their express language, empower the Court to make an affirmative 
Older only, yet, by necessary implication, they must be ^derstood 
to give the Court the further power to make a negative oixier, — 
i e., an order refusing to declare the applicant to be an insolvent ; 
and that an order refusing to declare an applicant to be an in- 
solvent Is, therefore,, made under s. 351. If cl. 8 of s. 688, 
read with s. 103 of the Code, — cl. 9 of b. 588, with s. 108, — 
cL 7 of 3. .588, with s. Ill, — cl. 19 of s. 588, with b. 37(b— 

(1) I. L. K., 6 Calc., 719. 
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cl. 20 of s. 588, with s. #371,— cl. 21 of s. 588,* with s. 372,— and 
cl. 27 of s. 588, with ss. 668 mid 660,— it will be abundantly 
manifest (more especially as regards ss. 371, 658, and 660) that 
orders refusing to grant applications under certain sections of the 
Code are understood to be made under those particular sections 
which expressly confer the power only of granting, applications, 
and do not contain express words authorising the Court to make 
orders refusing such applications. I think further that this 
interpretation is supported by the construction put by their Lord- 
ships of the Privy Council upon the 76th section of the Regis- 
tration Act in the case of Reaaut Ilossein v. Uadjee Ahdoollah (1). 

I concur in the judgment which has just been delivered on 
the merits. 

Appeal dismmed. 
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FULL BENCH. 


Before Sir Richard Garth^ Kt.^ Chief Justice^ Mr, Justice Jachm^ Mr. 

Justice Fonii/ex^ Mr. Justice Morrif, and Mr. Justice Mitter, 

GUJJU LALL (Defendant) v. FATTEII LALL (Plaintiff).* 

Evidence Act (I of 1872), ss. 13, 40, 41, 43 -^Admissibility in Evidence of 
Judgments not “ inter partes.'' 

Per Garth, C. J.. Jackson, Pontifex, and Morris, JJ. (Mittbr, J., dissent- 
ing)---A former judjrincnt, which i.s not n judgment iw rew, nor one relating 
to matters of a public nature, is not admissible in evidence in a subsequent suit, 
either us a res judicata^ or us proof of the particular point which it decides, 
unless between the same parties or those claiming under them. 

In a suit between A and R, the question was, whether C or D was the heir 
of H. If C was the heir of //, then A was entitled tw^'^succeed ; otherwise 
not. The same question had been raised in a former, suit brought by X 
against A, and decided against A; and this former judgment was admitted 
in evidence i\i the suit between A and P, and dealt with by the Courts below 
as conclusive evidence against A upon the point so decide^). 

(Mitter, J., dissenting) that the former judgment was not admissible 
as evidence in the suit between A and R, either as a transaction under a. 13, 
or as “a fact under s. 11, or under any other section of the Evidence Act. 

■ * Full Benckon Special Appeal, No. 2307 of 1878. 

(1) L R, 8 I. A., 221, at pp. 225, 226; 8.C.,LL. R.,2Calc., 131,, at 
p. 137. 
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1880 This was a suit to recover possession of dertain projierty, 
Onjjo Lall the ultimate determination of wliich suit in faTor of the plain- 
Fatteh tilT depended on the admission in evidence of a certain judg* 
ment in a former suit, to which the present plaintiff was no 
party, but in which the present defendant was the plaintiff'. The 
question os to whether this judgment should have been admitted 
in evidence was referred by Garth, C. J., and Mittxb, J., to 
a Full Bench in the terms of the following order:— 

Garth, C. J. — This special appeal depends upon a question 
of law, which we think should be referred to a Full Bench. 

It was admitted on both sides in the lower Courts, that if 
Sham Behari Lall survived Mussamut Slieo Bucham Koer, 
then the plaiutiff was the nearest heir of Bhichuk Lall, and 
as such was entitled to succeed; but if, on the other hand, 
Mussamut Sheo Bucham Eoer survived him, then he was not 
so entitled. 

In the Court of first instance, the plaintiff relied upon a judg- 
ment in a former suit, dated the 26t.h of June 1876, in which tlie 
question was raised between Gujju Lall, the. present iXefendant 
(who was the plaiutiff in that suit), and Janki Singh and others 
(the defendants in that suit), whether Gujju Lall or Sham 
' Behari Lall was the nearest heir of Bhichuk Lall. It was 
decided in that suit that Sham Behari Lall was the nearest 
heir of Bhichuk Lall. In this suit it was contended by the 
defendant in both the lower '^urts, that the judgment in the 
former suit could not be used as evidence iu this suit, because 
the present plai. '‘fU 3 Was no party to the former proceedings; 
while the plaiutVif, on the other hand, contended that the 
former judgment Was admissible iu evidence under s. (3 of the 
Evidence Act, as being a transaction bj...whicl.i Ahe right 
claimed, iu^iis^suit by , the .plaintiff was asserted and denied. 
Both the Courts considered the judgment admissible in evidence, 
pnd upon the strength of it decided in the plaintiff's favor. 

It has now been contended before us on special appeal, that 
the lower Courts were wrong iu admitting the former judg- 
ment as evidence in this case, and upu this one point the 
special appeal depends. 
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It has been decided by this Court in several cases^ three 6f 1880 
which are reported in 23 W. R, pages 162, 293, and 311, Cujju Lall 
that decrees in suits between third parties are admissible in evi» Fatteh 
dence under s. 13 of the Evidence Act, whilst in other cases in 
this Court such evidence has been constantly rejected. 

The question, therefore, referred to the Full Bench is, 
whether, under s. 13, or any other section of the Evidence Act, 
the judgment in the former suit, which was admitted and acted 
upon as evidence in this suit, was legally admissible ? 

Mr. M, Ghose (with him Baboo Jogesh Chunkier Dey) for the 
appellant. — The status of heirship was really determined in ^ 
the former suit between the defendant in the present suit and 
a stranger. It was not intended that the words existence of 
a right or custom ” used in s. 13 of the Evidence Act, should 
include any and every right. The Evidence Act did not alter 
what was the previous law on the subject,— nu., the English law. 

It was intended by this section to include the class of cases 
such as right of ferries and roads, and all cases in which judg- 
ments inter alios are admissible. All that s. 13 of the Act Inas 
done, is to adopt Sir Barnes Peacock’s judgment in Kanhja 
Lall V. Kadha Churn (1). [Garth, C. J. — The rule in Eug- 
laud.only applies to public riglits.] It will probably be contended 
by the other side that, under s. 43, the judgment is admissible. 

Before the Evidence Act was passed, such judgments were not 
admissible in evidence, and it was not the intention of the 
framers of the Act to make any alteration. Clause 4 of s. 32 
also shows that the right or custom must be a public right or cus- 
tom. I contend that the word right ” means a right of a public 
character or of a ^uasz-public character. Under s. 13 this judg- 
ment is not evidence. The cases on which the other side relies 
are Neamut Aliv, GoorooDoss (2) and Guttee Koiburto v. Bliuhut 
Koiburto (3), but the judgments there appear to be inter partes. 

The case of Hunsa Koer v. Sheo Gobind Raoot (4) was the 
case of an ex parte decree, and that was held as admissible in * 

(1) B. L. R., Sup. Vok, 662 ; S. C., (2) 22 W. R., 365. 

7\V.R., 338. (3)/d.,457. 

(4) 24 W. R., 431. 


23 
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1880 evidence quantum vaieat/^ Naranji Bhihhahhai v. jDi- 
Dujju hALL paimed (1) points out that such judgments as the one Ju ques- 
Fatteh .tionare at best not conclusive evidence; see also Jogendro 
Lall. ^ Funindro Deb Bog Kut (2), in which the 

decision of the Full Bench in the case of Kanhya Lall v. Radha 
Churn (3) is adopted. There are also cases since the passing 
of the Evidence Act, in which judgments inter partes have 
been rejected. [Gaktii, C. J. —Section 91 of Vol. I of Taylor 
on Evidence (7th ed.) lays down ‘^that such judgments are not 
admissible, except by way of demurrer or estoppel.”] 

Baboo Moliesh Chnnder Choiodhry for the respondent. — 
Although the present plaintiff was no party to the judgment in 
question, yet the defendant was; and the Evidence Act did not 
intend to exclude as evidence all judgments which do not come 
under s. 40. The c.ase of Lala Ranglal v. Deonarayan 
Tetvary (4) points out that such a judgment as the present is 
ndmisi-ible. 

The opinion of the Pull Bench was as follows: — 

Mittek, J. — In this case I have the misfortune to differ 
from his Lordship the Chief Justice and my other colleagues. 
But the importance of the question referred to the Full Bench, 
and the fact that the majority of the decided cases on the point 
are in favor of the view I take, I appreiiend, justify me in 
stating fully the grounds of the conclusion at wliich I have 
arrived. 

Sections 40 to 4.3 of the Evidence Act deal with the subject 
of relevancy of judgments, orders, or decrees of Court. Sec- 
tion 40 provides that the existence of a judgment, decree, or 
order is a relevant fact, if it by law has the elFcct of preventing 
any Court from taking cognizance of a suit or of holding a trial. 
Section 41 deals with what are usually called judgments in 
rem ; and by s. 42 judgments relating to matters of a public 
nature are declared relevant, whether between the same parties 
or not. Then s. 43 provides that judgments, orders, or 

(1) I. L. R., 3 Bom., 3. (3) B. L. R., Sup. Vol., 662 ; S. C., 

(2) 14 Moore’* I. A., 367;S.C., 7 W. R., 338. 

11 B. L. U., 244. (4) 6 B. L. R., 69. 
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decrees, other than those meutioned in ss. 40, 41, and 42, 
are irrelevant, unless the fact that such a judgment, order, or Gujju Lall 
decree existed is relevant under some other provision of this^ Fatteh 
Act.’^ 

It is clear that the judgment mentioned in the order of 
reference is not relevant under ss. 40 to 42. Therefore the 
question that we have to determine is, whether or not it is 
relevant under some other provision of the Evidence Act, so as 
to bring it within the proviso of s. 43. 

I am of opinion that it is relevant both under ss. II and 
13. I sliall deal with the question of its relevancy under s. 13 
first. That section provides : — 

“ When the question is as to the existence of any right or 
custom, the following facts are relevant : — 

(rt.) Any transaction by which the right or custom in ques- 
tion was created, claimed, modified, recognized, asserted^ or 
denied, or which was inconsistent with its existence. 

(A.) Particular instances in which the right or custom was 
claimed, recognized, or exercised, or in which its exercise was 
disputed, asserted, or departed from.” 

The existence of a right to some immoveable property is in 
question in this case. That riglit was asserted and recognized 
in a previous proceeding of a Court of Justice, and it seems to 
me that it would not be unwarrantably straining the language 
of the section in question to say, tliat tliat proceeding was a 
transaction” within the meaning of s. 13; because the word 
“ transaction ” in its largest sense means that which is done.” 

If the words transaction ” and right ” be not construed 
in this way, judgments, decrees, and orders which were, befors 
the passing of the Evidence Act, considered conclusive, and 
which now, according to the law of evidence ns administered 
in England, are considered, when not pleaded, as estoppel, 
cogent evidence, would be excluded. Take for example the 
following illustration -4 brings a suit against B for enhance- 
ment of rent. B sets up a mukurrari potta in defence. A Court 
of competent jurisdiction finds the potta to be genuine, and 
dismisses the suit. After the lapse of several years, B sells Ida 
right to Uf and J thou ejects the latter forcibly. Thereupon 
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1880 c brings a suit against A to recover possession of the land 
G'ujju Lall covered by the mukurrari potta. A denies the mukurrari right, 
FAi^rEu ^nd alleges that B w'as a tenant-at-will. Before the Evidence 
Act was passed, the former judgment would have been conclu- 
sive evidence of B's mukurrari; see Soorjomonte Dayeey. Sudda- 
nund Mohapatter {\) and Krishna Behari Hoy v. Brojeswari 
Chowdhranee (2). According to the law of evidence as at present 
administered in England, it would equally be considered 
conclusive, and, if not conclusive, at least as cogent, evidence 
in the subsequent suit. See Taylor on Evidence, section 1497. 

Was it intended by the Evidence Act to declare such 
judgment as this irrelevant? But it would be irrelevant, 
unless it be relevant either under s. 11 or s. 13. It is not 
relevant under s. 40, because its existence does not by law 
prevent tlie Court from “ taking cognizance of the second 
suit.’’ In the second suit it is the plaintift who would seek to 
use it as relevant evidence, and it is apparent that he would 
not rely upon it to bar the cognizance of his own suit It may 
be said that, under s. 13 of the present Procedure Code, the 
existence of the first judgment would prevent the Court from 
holding a trial of the issue as to the mukurrari right of B, and 
would therefore be relevant under s. 40. Supposing that tlie 
word ‘‘ trial ” in the section in question refers not only to 
a criminal trial, but also to a “ trial ” of an issue in a civil 
suit, the judgment in question would not have been relevant 
under this section before the present Procedure Code was passed, 
because, under s. 2 of Act VIII of 1859, it would not have 
prevented any Court from holding a trial of the issue ns to the 
mukurrari title in the second suit. Then again, suppose in tlie 
second suit the judgment in question was not produced at or 
before the trial, and evidence bearing upon this issue was 
allowed to be adduced. Then suppose at a later stage of the 
case, the plaintiff produced the judgment in question and satis- 
fied the Court, that, in the exercise of its discretionary power, 
it ought to receive it. Under these circumstances, 1 appre- 
hend it would not be admissible under 8. 40 of the Evidence 
Act, because its existence would and could not at that stage 

(1) 12 J3. L. K., 304. (2) L. U., 2 I. A., 283., S. C., I. L. R., I Calc., 144. 
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of the case prevent the Court from holding a trial of the issue 
regarding B^s mukurrari title. 

The judgment in question then, at least in some cases, nt)t 
being admissible under s. 40, and it being evident that it 
is not admissible under ss. 41 and 42, it would be ex- 
cluded altogether, unless its existence be relevant under some 
other provision of the Act. But if we construe the words 
‘^transaction” and “right” in s. 13 in their largest sense, 
it would be relevant under that section. 

But it has been said that tlie law of evidence as adminis- 
tered in England, was tlie law of evidence in force in tins 
country before the Evidence Act was passed; that the judg- 
ment of the description mentioned in the order of reference is 
and was not admissible under English law ; and that if the 
Legislature intended to alter the law in this respect, it would 
have done so by a more clear and express provision than what 
is contained either in s. 11 or s. 13. 

But I apprehend that the law of evidence as administered 
in England was not, in its integrity, the law in force in this 
country before the passing of the Evidence Act. The statutory 
provijiion on this subject was contained in the second paragraph 
of s. 24 of Act VI of 1S71, which is to the following effect: 
“ In cases not provided for by the former part of this section 
or by any other law for the time being in force, the Court shall 
act according t(» justice, equity, and good conscience.” This is 
only a rc-onactment of the provision of s. 15 of Regula- 
tion III of 1793. Therefore, so far as the legislative enact- 
ments go, there is no foundation for this proposition. 

Upon an examination of the decided cases on the subject, 
it would be found to be equally untenable. 

The (luebtion was fully discussed by Mr. Justice Markby 
ill Doorga Doss Hoy Chowdhry v. Norendfo Coomar Dutt 
Chowdhry (1), and ho came to the conclusion that the rule of 
English law was not applicable “in all its strictness” tq 
mofussil Courts in this country. I may as well cite here tlie 
observation of the Judicial Committee upon this poiut in the 
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(1) 6 W. U., 232. 
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1880 case of Unide Rajaha Roje Bommarauze Bahadur v. Pemmasamy 
Gujjo Lall Venkotadry Naidoo (1): — 

V, 

Fatteh With regard to the admissibility of evidence in the 
native Courts in India, we tliiuk that no strict rule can 
be prescribed. However highly we may value the rules of 
evidence as acknowledged and carried out in our own Courts, 
we cannot think that those rules could be. applied with the 
same strictness to the reception of evidence before the native 
r Courts in the East Indies, where it is perfectly mani- 
fest, the practitioners and the Judges have not that intimate 
acquaintance with the principles which govern the reccj)tion 
of evidence in our own tribunals ; we must look to their 
practice ; we must look to the essential justice of the case, and 
not hastily reject any evidence, because it may not bo accordant 
with our ow'u practice. We must endeavour, as far as the 
materials will allow us, having received the evidence, to ascertain 
what weight ought properly to be ascribed to it ; and more especi- 
ally where we find that it has been the practice of the Court to 
receive documentary evidence without the strict proof which 
might here be considered necessary ; indeed, the consequence of 
so doing would inevitably be, if the strict rule were adhered to, 
to reject the most important evidence not only in this case, but 
almost in every other.*’ 

Ill another case (2) the Judicial Committee observed that 
‘•'the native Courts of India in receiving evidence do not 
proceed according to the technical rules adopted in England, 
and they would, by their usual practice, admit a copy 
of a public document authenticated by the signature of the 
])roper otficer, as primd facie evidence, subject to further enquiry 
if it were disputed.” 

There is, therefore, no foundation for the proposition that, 
before the passing of the Evidence Act, the law of evidence 
as administered in England was applied with all its technical 
strictness to mofu.«sil Courts in the country. On the other 
hand, tlioy were guided by their own practice, which was to a 
great extent moulded on principles of substantial justice. 

(1)7 .Moore .s 1. A., at p. 1^7. 

(*2) ^arn^mhj Luichmeedacumah v, Vengama yaidoo^ 9 Moore’s I. A., 69, 
at p. 90. 
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Acting upon this principle, the Courts in this country, 1880 
before the passing of the Evidence Act, always held that judg- Gujju Lall 
ments of the description mentioned in the order of refereime Fatteu 
were admissible in evidence. See Doorga Doss Roy Chowd/iry j 
V. Norendro Coomiir DitU Chowdhry {!) mi Lala Ranglal v, \ 
Deonarayan Tewary (2). In this latter case, speaking of a 
judgment of the des(5ription mentioned in the order of reference, 

Mr. Justice D. N. Mitter says: — That decisions like the one 
under our consideration have been frequently admitted in our 
Courts as evidence, is, I believe, a proposition beyond all dispute, 
and I do not see any reason why we should depart from this 
practice merely because it is opposed to the English law of 
evidence.” Tlie observation of Mr. Taylor in s. 1495 shows 
that, in his opinion also, the propriety of this rule of English 
law is questionable. 

The law of evidence as administered in England was not, 
tlierefore, in its integrity, the law in force in the inofussil 
Courts of this country, and according to the practice of 
these Courts before the passing of tl)e Evidence Act, decisions 
like the one under consideration were admitted in evidence. 

It seems to me that we ought not to come to the conclusion 
that this rule of law, founded as it was on a long practice of 
the inofussil Courts, was altered by the Evidence Act, unless 
that was clearly made out by the provisions of tlie Act itself. 

Then, again, if wo do not construe s. 13 in the way I have 
suggested above, the result would be, that a class of judicial 
proceedings, which were always considered as furnishing 
cogent evidence on the question of possession, would be excluded. 

I refer to awuirds under Act IV of 1840, and the correspond- 
ing sections of the Criminal Procedure Code. They have 
been invariably acted upon as affording valuable evidence of 
possession, even after the passing of the Evidence Act. They 
would not be relevant under s. 40, because, apart from other 
grounds, a proceeding under Act IV of 1840 before a Magis- 
trate cannot be called a suit” within the meaning of s. 13 
of the Civil Procedure Code. Theu if these awards are not 
admissible cither under s. 11 or s. 13, they would not be rele-^ 

(1) 6 W, B., 232. (2) r,B.L.ll.,69. 
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1880 vant at all. I would hesitate to come to tlie conclusion that the 
Qujju Lall Evidence Act was intended to exclude this class of evidence, 
Fatteh unless it was made out as clearly as possible from its provisions. 
Lall, g^ jg Evidence Act, 

the Legislature intended to refer to incorporeal rights only, 
because, in other parts of the Act, for example in ss. 32 aud 48, 
where the same word occurs in conjunctiou with the word 
custom,” it has been used in that sense. In the first place, 
it is by no means clear that ss. 32 and 48 deal only with 
incorporeal rights. It is not impossible to conceive of a corpo- 
real right being of a public or general nature. It is true that, 
ill the generality of cases, such rights arc incorporeal, but it 
is by no means confined to that class only. Theii in the next 
place, the word right ” is qualified by the word public ” 
in cl. 4, s. 32, and by the word “ general” in s. 48. Tliereis no 
such qualification in s. 13. 

Moreover, no reasonable ground can be suggested for the 
necessity of restricting the moaning of the word ‘'right” in 
8. 13 to the class “incorporeal.” The contention of the 
appellant does not go to tho extent of limiting the section 
to incorporeal rights of a public nature only. In that case, no 
doubt, it could be explained upon the ground that such a con- 
Btructiou would have the effect of assimilating the provisions 
of the Evidence Act to the rule of. English law on this subject. 
But the contention that the section in question refers only to 
incorporeal rights, whether of a public or private nature, does 
not seem to me to be warranted by any general priiicijile. It 
is difficult to suggest a reason which would justify the existence 
of a distinction between the rules applicable to the proof of cor- 
poreal and incorporeal rights, respectively, whether of a public . 
or of private nature. Why should tlie transaction of the 
nature described in s. 13 be relevant when A claims a right of 
, way over a piece of land held and owned by B, and not so when 
he claims the land itself, appears to me inexplicable. It seems 
to me that the distinction would be arbitrary. I may as well 
here state a special cousideratioii which leads me to think 
that the Legislature, by the use of the word “ trausactiou,” 
iuteuded to iuclude proceediugs of Courts also. Is it at all * 



VOL. VL] 


CALCUTTA SERIES. 


181 


reasonable to suppose that a mere assertion of a right by a/ 1880 
person setting it up (whether tliat right is corporeal or in- Gujju Lall 
corporeal, it is quite immaterial for the purposes of this argiy Fatteh 
ment) would be admissible as evidence, and not the recognitioij 
of it by a Court of Justice ? Certainly it seems to me to btf 
highly improbable that that was the intention of the Legis- 
lature. 

For these reasons I am of opinion that the judgment men- 
tioned in tlie order of reference is relevant under s. 13 of the 
Evidence Act. 

Then, as regards its admissibility under s, 11, it has been 
said tliat a judgment is not a fact as defined in the Act itself. 

It is true that the reasons of a decision cannot be called facts” ■ 
within the meaning of the Evidence Act ; but the result of a - 
particular judgment, L e,, whether it is favorable or unfavorable 
to a particular party, is, it seems to me, a fact as defined in that 
Act. 

Illustration (d) of s. 43 is as follows;— A has obtained a 
decree for the possession of land against B ; C, B^s son, murders 
A in consequence. 

The existence of the judgment is relevant as showing motive 
for a crime.” 

Now, the decree referred to in the illustration can only be 
relevant under ss. 7, 8 or 11. In alt tliese sections I find 
the word used is ‘Mact,” consequently it follows that the word 
‘‘ fact,” as defined in the Act itself, includes decrees and 
judgments.” Besides, the definition itself is comprehensive 
enough to include them. 

If therefore the word “ fact,” as defined in the Evidence Act, 
is comprehensive enough to include decrees and judgmentSi 
then it seems to me that the judgment mentioned in the order 
of reference would be relevant, because it having recognized 
the right of the plaintiff to the present suit, by itself and in 
connection with the circumsiance that it was so recognized, 
notwithstanding the evidence adduced by the defendant, makes 
the existence of the fact in issue in this suit highly probable. 

Again, it may be said that if we aro to admit the judgment 
^uuder cousideration as evideuce, we must also hold that a judg- 

24 
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^ 1880 meat to whicli the person against whom it is sought to be used 
Gujjc Lali was not a party, would also be admissible, because the sections 
Fatteh wj question make no distinction between these two classes of 
judgments. It is true that that would be the consequence, but 
ordinarily no weight should be attaclied to a judgment between 
other parties. A similar objection may be urged against the 
rule of English law, by which, in matters of public interest, 
such as a claim of highway, evidence of reputation from any 
one is receivable (see s. 545 of Taylor on Evidence). For 
example, in a claim of a highway alleged to be existing in an 
obscure village in the district of Nuddea, evidence of reputation 
of an inhabitant of Benares, evidently not possessing any inform- 
ation on tlie subject, would be receivable. But wliat weight 
would be attached to his testimony ? Similarly, when a judg- 
ment would be sought to be used against a person who was 
not a party to it, ordinarily no weight ought to be attached to 
it. I say ordinarily, because there might be special circum- 
stances which luiglit give to it a weight which it otherwise 
would not have. For instance, if it be proved that a particu- 
lar person, although not formally a j)arty to a previous pro- 
ceeding, was yet substantially represented in it, because the 
whole control of that proceeding was in his hands, it would be 
just and reasonable to allow to the previous judgment some 
weight in that case. It seems to me that the Legislature, in 
enacting these sections, have followed out the jn’inciple which 
was laid down by the Judicial Committee in the case already 
cited, ui;., to leave to a Court of Justice in each particular 
instance to assign the proper weight and value to A previous 
judgment that miglit bo produced as evidence in a cause. 

I would, tlierefore, answer the question in the affirmative. 

PoNTiFEX, J. — In considering the rules of evidence it is 
necessary to look to the reason of the matter. With respect to 
judgments inter partes, it would be unreasonable that a person 
who has proved his case once against his opponent, who had 
a full opportunity of rebutting it, should be compelled a second 
time to adduce his proofs against the same opponent. Otherwise 
there would obviously be no end to litigation, * 
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.But it is by no means unreasonable that a person who has 1880 
never before been put to the trouble and expense of adducing Gujju Lall 
his proofs, should be treated in the same way as if his opponeirt Fatteh 
had suffered no adverse judgment in any other proceeding. 

Tlie same opportunities of proof are open as were open to the 
successful litigant in the first proceeding. Why should a stran- 
ger to that proceeding be excused from furnishing evidence in 
the ordinary course ? 

In matters of public right the new party to the second pro- 
ceeding, as one of the public, has been virtually a party to the 
former procee<rmg, and therefore he is properly excused. 

The observations of the Privy Council, quoted by Mr. Jus- 
tice Mitter, seem to me to refer more to matters of form than to 
matters of substance, and to apply to tlie manner in which a case 
should be treated by the final tribunal after having passed 
througli all its stages. 

But the matters we have to deal with is essentially one of 
substance and not of form, and in giving our judgment we shall 
be laying down the principle on which a case ought to be tried 
in its earliest stage. 

The reason of the matter being, as it aj)pcars to me, against 
the admission in evidence of a judgment not inter partes^ I 
think we ought not to give a final construction toss. 11 and 
1.3 of the Evidence Act, which constriictiou would also, as point- 
ed oul in tlm judgment of tlie Chief Justice which I have had the 
opportunity of seeing, make ss. 40—43 surplusage. 

I remain of opinion that the judgment in question in this 
reference is neither a “ fact” within the meaning of s. 11, nor 
a transaction ” within the meaning of s. 13, 

Jackson, J.— In my opinion the previous judgment was not 
admissible as evidence in this case. , 

In order to a conclusion on this point, it seems to me a 
relevant fact that the Indian Evidence Act, 1872, was passed, 
by the Legislature of this country under the direction of a 
skilled lawyer, for the express purpose of consolidating, defin- 
ing, and amending the law of evidence in India ; that the 
'constructiou of the Act is marked by careful and methodical 



184 . THE INDIAN LAW REPORTS. [VOL. VI. 

]S80 arraiigemeut; and that many of the more important expreBslons 
Gujju LalIs used in it are plainly interpreted. 

Fatteh ' would be wholly inconsistent with the plan of such an 
Lall. enactment that a specific rule contained in one part of it should 
at the same time be contained in or deducible from one or more 
other rules relating apparently to topics quite distinct, which 
' rules should be at the same time so expressed as to include not 
merely the 8[)ccific rule in question, but also matters which that 
rule taken by itself would specifically exclude. 

If we are to accept the argument for the respondent in this 
case, a judgment becomes relevant not only as a judgment, 
but also as a transaction, and again as a fact. If this be so, 
it is not very easy to see why the framers of the Act should 
have taken the trouble to frame the elaborate provisions which 
follow. 

On the other hand, when in a law prepared for such a pur-* 
pose, and under such circumstances, we find a group of several 
sections prefaced by the title Judgments of Courts of Justice 
when relevant,” that seems to me a good reason for thinking 
that, as far as the Act goes, the relevancy of any particular 
judgment is to be allowed or disallowed with reference to those 
sections. 

liut admitting, for the sake of argument, tliat the Act could 
have been drawn in so loose and unskilful a fashion, I proceed 
to consider whether the judgment in question can be admitted 
as a transaction or as a fact. 

Tl»e kind of transaction relied on is that mentioned in s. 13, 
where the question is as to the existence of any right or 
custom.” It seems to me as clear as anything can be, that the 
“right” here spoken of is soraetliing quite distinct from owner- 
ship. How can it possibly be said, when the question between 
plaintiff and defendant is which of them is entitled to a thing, 
that the question relates to the existence of a ritjht. That some 
one has a right to the property is undoubted. The questiou is, 
to whom it belongs. What is referred to in the section cited is 
evidently a right wliich attaches cither to some property or to 
status : iu short, iiicorporetil rights, which though transmissible, 
are not tangible or objects of the bodily seuses*. , To this interf 
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pretation, the object, the particular facts selected, and the illus- 1880 
trations to the section, all seem to me to conduce. Gujju Lall 

But, in addition, I cannot look upon the description of a judg- fattbh 
ment of a Court of Justice as a transaction otherwise than as a 
misuse of language; nor can any of the verbs which must come | 
in to complete tlie relevancy of such transaction be properly 
used in respect of judgments. ^ 

, ^ transaction^ as the derivation denotes, is something which 
‘iias been concluded between persons by a cross or reciprocal 
action as it were, whereas the judgment of a Court is something 
imposed by the authority of the tribunal. But the Court 
neither creates, claims, modifies, recognizes, asserts, nor denies | 
a right or custom. It determines for or against. Consequently, 
in every point of view from which this section can be looked at, 
it seems to me wholly inapplicable to the case. 

But then it is said that the judgment is a fact, and a relevant 
fact under s. 11. 

No doubt, everything which has been called into being by 
some agency or other, is, in tlie widest sense, a fact ; and in a 
certain sense, it may be said that a judgment is a fact within 
the meaning of s. 3 of the Evidence Act, and facts are relevant 
when connected with anotlier fact in any of the ways referred 
to in connection Avith relevancy. 

Now, if AV 0 strip a judgment of the peculiar character of 
authority given to it by s. 40 et seqq, all that it amounts to \ 
is tills, that A and B were before Z, who is a Judge on a , 
particular day, and that Z formed a pjirticular opinion on a ■ 
subject as to which A and B were at issue. This, according to 
the argument, makes it highly probable that X, a different 
Judge, should come to the same conclusion upon a similar 
dispute between A and C. 

That the Legislature should have intended to give that sort 
of efficacy to the judgments of the Courts, I should have much 
difficulty in believing, even if the words otherwise suggested the 
construction which, in my opinion, they do not. 

1 have had the opportunity of reading tho judgment which 
the Chief Justice proposes to deliver, as well as the observa'* 
tious of my brother Poutifex, in both of which I generally 
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18 S 0 concur, and for the reasons there stated, and tliose which I have 
Gujju Lall shortly given, I consider the evidence inadmissible. 


Patteh 

liALL* 


Gautii, C. J. — I am of opinion that the former judgment was 
not admissible as evidence in this suit. 

It was contended, in the first place, that it was admissible 
under s. 13 of the Evidence Act, as being a transaction,” 
in which the right in question in the present suit was claimed 
s^nd recognized, 

J I consider that the former judgment was not a “ transaction,’^ 
and that tlie rigiit claimed in this suit is not riglit” witliin 
the nieaning of s. 13. 

ra transaction, in the onfinary setjse of the word, is some 
business or dealing which is carried on or transacted between 
two or more persons. If the parties to a suit were to adjust 
their dilFcrcnces inter se, the adjustment would be a transaction ; 
and by a somewhat strained use of the word, the proceedings in 
a suit might also be called transactions but to say that the 
decision of a Court of Justice is a transaction, appears to me a 
misapplication of the term. 

Ml'hen again as to the meaning of tlie word “ right ” in tliis 


section. 

It is argued by the respondent’s counsel, that it means any 
right which can possibly bo made the subject of a suit; but iftiiis 
were its true meaning, the provisions of the section would neces- 
sarily ap|dy to all suits, because the plaintiff in every suit claims 
a right of some kind, the existence of wiiich forms the ground of 
his claim. Surely, this view is inconsistent with the first sentence 
of the section, because that sentence seems very plainly intended 
to cotifine its operation to a particular class of suits, viz., those in 
which a question as to the existence of some right or custom ” 
is raised. • 

jh may be difficult, perhaps, to define precisely the scope 
of the word right,” l)dt 1 think it was here intended to 
include those properties only of an incorporeal nature, which 
in legal phraseology are generally called “ rights,” more espe- 
cially, as it is used in conjunction with the word custom.” 
It is certainly used in that sense in subsequent parts of the 
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Act (see s. 48 and sub-section 4 of s. 32), which deal with 1880 


Lall. 


matters of public or general right or custom; ” and in s. 13 Gujju Lall 
the word is probably intended to include botli public or private Fati™ 
rights of that nature. The “ right of fishery ” mentioned in the 
illustration is a right which may be either public or private, 
according to circumstances. 

iTIiat the expression is used in this limited sense is shown 
also, as it seems to me, by the words with which it is associated. 

The right mentioned in the section is one which can be ‘^created 
or exercised,” which expressions are perfectly appropriate " 
when speaking of an incorporeal right, but would be wholly 
iuap[)licable to the word ‘•right” when used in its more extend- 
ed sense. It would be quite correct to speak of the creation 
or the exercise of a right of way or of a franchise, but no^ 
lawyer would think of saying that a right to a chattel or to 
damages had been “ created or exorcised.”/ . 

consider therefore, in the first place, that the judgment j 
in the former suit is not a “transaction” within the meaning|> 
of s. 13 ; and in the next place, that if it were, it does not! 
relate to the sort of right whicli is intended by the section. 

^ut then it is argued that if the former judgment was not ^ 
admissible under s. 13, It was so under s. 11, as being a “fact,” 
which, either by itself or taken in connection with other facts, 
makes the case set up l)y the defendant improbable. ^ 

No doubt, the former judgment decided that the present 
defendant was not entitled to the right which he claims in this 
suit, but the question is, whether that decision can be properly - 
considered as a fact. If it can, then all judgments or decisions 
of a Court of Justice, whatever may be their nature, and who- 
ever may be the parties to them, would be equally admissible 
under s. 11, so long as they contained an adjudication, which 
is adverse to the claim of either party in a subsequent civil 
suit., Thus a decision by a third class Magistrate in a criminal 
proceeding, with reference to the possession of land or other 
property, would be admissible as evidence in a civil suit between 
third parties, who were not represented in that proceeding, 
provided only that the decision of the Magistrate was adverse 
* to the claim of either party to the suit. As for instance, if the 



188 


THE INDIAN LAW REPORTS. 


[VOL. VI. 


Ib80 Magistrate decided that X was in possession of certain property^ 
Gujju lALLhis decision would be admissible in a subsequent civil suit 
Fatteh between A and B, wliere both claimed the same property, 
in order to show the improbability that, at the time of the 
Magistrate’s decision, the property belonged either to A or B. 

It is said that, in this particular case, the defendant, against 
whom the former judgment is sought to be used, was the plain- 
tiff in the former suit, and had therefore ample opportunity in 
that suit of contradicting the evidence tliat was brought against 
him. But s. 11 makes no exception in favor of that or any 
other class of cases. If a previous adverse judgment is .admis- 
sible in a civil suit under that section, it matters not what may 
have been the nature of the previous proceeding, nor who may 
Lave been the parties to it. 

/ I consider tliat an adjudication or opinion expressed in a 
judgment, is not, properly speaking, “ a fact,” and certainly 
not a fact within the meaning of s. IL*. The delivery or exist- 
ence of the judgment itself may be a fact, but the decision 
which the judgment contains is no more a fact than an opinion 
expressed by any other person, who is not exercising judicial 
functions. Thus, if an opinion were given by tlie Legal Member 
of Council in answer to a question by the Government, or by a 
person skilled in any art or science with regard to some matter 
especially within his own province, that opinion, as it seems 
to me, would be quite as much a fact, and as admissible in 
evidence under s. 11, as the decision of a Judge upon a question 
which it was his duty to determine.. 

But, apart from these considerations, which arise out of the 
particular language of ss. 11 and 13, I think that, upon far 
higher and more substantial grounds, it is plain that the Legis- 
lature could never have intended to allow that wholesale depar- 
ture from the English law upon this subject, whicli the respon- 
dent’s contention would involve, and that they certainly never 
intended to effect that departure by means of ss. 11 and 13, 
which professedly do not relate to judgments at all. 

I suppose it must be generally acknowledged, that, with 
some few exceptions, the Indian Evidence Act was intended to, 
and did in fact, consolidate the English law of evidence. 
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The different chapters of the Act deal seriatim with the rele- 
vancy and consequent admissibility of the different hinds of C^ujju^ Lall 
evidence, and upon this principle, ss. 5 to 16 deal with the ad- Fatteh 
missibility of facts, wliilst ss. 40 to 45 deal expressly with 
judgments ; — and I cannot help thinking, with all deference 
to the opinions of those learned Judges who liave expressed a 
contrary opiulon, that if it had been really the intention of the 
Legislature to depart entirely from the English rule, and to 
make a very large class of judgments admissible here, which had 
never been admissible before the Act, either in England or in this 
country, they would have expressed their intention more plainly, 
by means of suitable provisions introduced into that portion of 
the Act which deals exclusively with judgments. 

If there is one rule of law which is better known and 
approved than another, as being founded upon the most 
manifest justice and good sense, it is this; that (except in the 
case of judgments in rem and judgments relating to mat- 
ters of a public nature, which are governed by a different 
principle) no man ought to be bound by the decision of a Court 
of Justice, unless he or those under wliom he claims were 
p^ies to the proceedings in which it was given. 

'!^ut if the construction which the respondent would put 
upon s. 13 is the correct one, any judgment of a com- 
petent Court, founded upon any conceivable right, would be 
evidence in any subsequent suit relating to tlie existence of 
the same right, although tlie parties to the two suits might be , 
altogether different. And it is argued, moreover, that this 
radical change in the law of evidence has been brought about 
not by any direct enactment upon the subject of judgments, 
but by treating judgments as transactions ” under s. 13, 
and giving to the words ‘‘transaction” and “ right” in that 
section wiiat appears to me to be an incorrect# interpretation.^ 

And with all due respect to the learned Judges who have 
adopted this view, I would add, that the mistake (as I consider 
it) into which they have fallen, has arisen, in great measure, 
f rom an erroneous supposition that, under ss. 40 to 43, the English 
law upon the subject of judgments has been imperfectly enacted, 
and that, iu order to give it its full scope, it is necessary to have 

25 
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1880 recourse to ss. 11 and 13. Thus it has been considred, that 
Gujju Lall s, 40 only makes former decrees admissible when they have the 
Fatteh etfect of [jreventing a Court of Justice from taking cognizance 
Lall. dealing with a suit in its entirety, and 

that the words “ holding a trial ” must necessarily refer to 
criminal proceedings only. 

This construction of s. 40 would, of course, confine its 
operation very materially. For example, in the case of a suit 
for three years’ rent, if a former decree had decided against the 
. claim as regards the first year’s rent only, that decree would 
by law be a bar to the suit as regards that one year’s rent. 
But in the view wMiicli has been taken of the section, 'the decree, 
though a bar to the second suit pro tantOy would not be admissi- 
ble in evidence under that section ; because it would not pre- 
vent the Court from taking cognizance of the whole suit, but 
only of a part of it. 

So again, if, in answer to a suit, some ground of defence were 
set up, which had been decided against the defendant in a 
f(»rmcr judgment between the same parties, that judgment, 
although, undoubtedly, a legal liar to the defence set up, would 
not be admissible under s. 40 ; because it would not pre- 
vent the Court from taking cognizance of the suit, but only 
of a defence set up to it. But surely it could never have been 
the intention of the Legislature to confine the efl'ect of s. 40 in 
this way, to let in as relevant evidence under that section one 
])ortion of a class of jiulgraeiits whicli operate by law as estop- 
pels, and to leave another portion of the same class of judg- 
ments which operate equally as estoppels to be admissible as 
“transactions” under some other section of the Act, 

It is true that s. 40 might have been more clearly worded. 
It has, ill fact, much the same defect as s. 2 of Act VIII 
of lfS59, whicln was pointed out by the Privy Council in the 
' (lase of Soorjomonce Dayee v. Suddauund Mohapotter (1). 

But I cannot doubt that it was intended to include all judg- 
ments which by law operate to prevent a Court, wlietlicr civil 
or criminal, from taking cognizance of a suit, or trying any 
particular issue. The words “ holding a trial” arc amply large 
(1) 12 B. L. U., 304. 
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enough to admit of this construction ; and it is not because in 1880 

some other Act the words holding a trial ” may liave been Lall 
construed to refer to criminal trials only, tliat we oiight.to Fattbh 
confine their meaning in the same way in s. 40 of the Evidence 
Act. 

If this view is right, it disposes, as it seems to me, of the 
only real difficulty suggested by the respondent ; and it will 
be found that many of the judgments which, in the cases cited 
to us in argument, have been held by learned Judges to be 
admissible under s. 13 only, were really admissible under 
s. 40. Thus, in the case put by my learned brother Mr. Justice 
Mitter in his judgment of the mukurrari potta, the former judg- 
ment would, undoubtedly, be admissible under s. 40, and would 
have the effect of proliibiting the Court from trying the same 
issue a second time. So in the case of Naraitji Bhikhabhai v. 

Dipaumad [\\ decided by Sir Michael AVesIropp ami Mr. 

Justice Molvill, I entirely agree In the conclusion arrived at 
by those learned Judges, because I consider that the former 
decrees were clearly admissible under s. 40, and were conclusive 
between the parties as to tlic existence of tlie plaintiff’s right 
at the time when those decrees were passed. 

^Section 40, in my opinion, admits as evidence all judgments 
Viter partc!^ which would operate as m judicata* in a second 
suit. Section 41 admits judgments en as evidence in all 
subserjiient suits where the existence of the right is in issue, 
whctlier between the same parties or not. And s, 43 
admits all judgments not as res judicata*, but as evidence, 
although they may not bo between the same parties, provided 
they relate to matters of a public nature relevant to the 
enquiry. 

\/Putting this construction upon these three sections, it will 
be lound that they do really embody the English law as to the 
admissibility of judgments as it existed at the time when the 
Indian Act was passed ; and it would be strange, indeed, if 
having taken the pains to confine by these sections the admis- 
sibility of judgments to those cases where they would be 
admissible by English law, the framers of the Act had, by 
( L) 1. L. U.y 3 liuiu., 3. 
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1880 another and a previous section, disregarded the English law 
Gujju Lall entirely, and had admitted as evidence all judgments, whether 
Fatteh between the same parties or not, which related to the same 
subject-matter. 

It is obvious that, if the construction which the respondent’s 
Ijcouusel would put upon s. 13 is right, there would be no neces- 
jisity for ss. 40, 41, and 42 at all. Those sections would then 
only tend to mislead, because the judgments which are made 
admissible under them would all be equally admissible as 
transactions” under s. 13, and not only those, but an infinite 
variety of other judgments which had never before been admis- 
sible either in this country or in England. And it is difficult 
to conceive why, under s. 42, judgments tln^ugh not between 
the same parties should be decliired admissible so long as they 
related to matters of a public nature, if those very same judg- 
ments had already been made admissible under s. 13, whether 
they related to matters of a public nature or not. 

Hut then it is said, that s. 43 expressly contemplates 
cases in which judgments would be admissible iindeT other 
sectious of the Act, which are not admissible under ss. 40, 
41 or 42. This is quite true. But then I take it, tluit the 
cases so contemplated by s. 43 are those where a judg- 
ment is used nut as a res judicata, or as evidence more or less 
binding upon an opponent by reason of the adjudication which 
it contains, (because judgments of that kind had already been 
dealt with under one or other of the immediately preceding 
sections). But the cases referred to in s. 43 are such, I 
conceive, as the section itself illustrates, viz,, when the fact 
of any particular judgment having been given is a matter to bo 
proved in the case. As for instance, if A sued B for slander, 
in saying tliat he had been convicted of forgery, and /? justified 
upon the ground that the alleged slander was true, the convic- 
tion of A for forgery would be a fact to be proved by B like 
any other fact in the case, and quite irrespective of whether A 
had been actually guilty of the forgery or not. Tliis, I con- 
ceive, would be one of the many cases alluded to in s. 43. 

Then, again, it was argued, that, in this country, the rules 
ot evidence in the mofussU, especially as to the admissibility 
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of former decrees, were never so strict as in England ; and in 
support of that contention several cases were cited to us Lall 
decided by Mr. Justice Dwarkanath Mitter and other eminent Fattbh 
Judges of this Court; and we were referred to certain observ- 
atious made by their Lordships of the Privy Council to the 
same effect (1). But those cases, it must be borne in mind, 
occurred many years ago, at the time when the practice in the 
mofussil iu this respect was very lax and before the Evidence 
Act was passed ; and the observations of the Privy Council 
were made, as I humbly conceive, not as approving of tliis 
laxity of practice, but ratlier as excusing it, upon the ground 
that tlie mofussil Courts were not at that time so sufficiently 
acquainted witli our Eiiglish rules of evidence as to be able to 
observe them with anything like accuracy. 

I conceive that one great ol)ject of the Evidence Act was to 
prevent this laxity, and to introduce a more correct and uniform 
rule of practice than had previously prevailed; and if that Act 
can now be made tl)C means, as I trust it will, of preventing 
the mischief which loo frequently occurs, of decrees between 
third parties being improperly admitted as evidence in mofussil 
Courts, it will prove a very valuable aid to the administration of 
justice. I consider that the reception of loose evidence of that 
kind is especially dangerous iu a country like this, where 
unhappily decrees are so oflen colliisively obtained for no other 
puiqiose than to make them evidence iu future suits between 
third parties. 

It was argued that, instead of binding the Courts of this 
country by the strict rules of evidence, it would he more desir- 
able, and was in fact tlie intention of the Evidence Act, to 
render all decrees admissible iu evidence as facts ” or “ transac- 
tions,” leaving it to the discretion of the Courts to attribute to 
each judgment its due weight. But to my thinking this liberty 
of action would be extremely unsafe; and I certainly am not sur- 
prised to find, that the Legislature here were unwilling to leave 
to the subordinate Courts in this country a discretion, which 
it has not becu thought safe or right to entrust to English 
Judges. 

(1) See 7 Moore*s 1. A., at p. 137 ; and Q Moorc*s I. A., at p. 90. 
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1880 I am, therefore, of opinion that the former judgment was not 
Gujju Lall admissible in the present suit; and as the majority of this 
Fattkii Court are of that opinion, the case must go back to the Court 
below to be decided upon the other evidence. 

The appellant will be entitled to his costs in this Court ; 
and those of the Court below will follow tlie result of the 
suit. 

Mokris, J. — I agree with the Chief Justice in holding that 
the former judgment was not admissible as evidence in the 
present suit. 


APPELLATE CIVIL. 


1880 
June 9 . 

Limitation Act {XV of adiod. ii, art. X'^U-^'^xccnlion of Joint Dvcrpu 
iv^aimt two or more Dtfendants* 

In a snit for posses^io?) of land brought by A ai;ain-^t 7?, C, and A .*i d('(;ro(3 
was passed on the 14tli of April 1874 for possession and costs airaiiihL 71, C, 
and D jointly. Tliis^lecrec was afterwards reversed on an appeal by /i, who 
alone claimed the property. yl then preferred a special appeal to the Ili^di 
Court, and on the 2f)th June 1877 the decision of the Jnd;i»c was reversed, 
and the decree of the Court of first instance restored. 

On the 30th Ucceinber 1878, A .ap[)lied to the Court of first instance for 
e.^eention to issue against C and J) for the costs specified in the decree ])assed 
on the I4tb April 1874. C and D successfully objected in tlie Court of 
first instance and the lower Appellate Court, tliat more than three year.*! 
bavin;: elapsed since the date of the decree, the decree for costs could not 
be executed, tlie application for execution beinu barred by art. 179 of stdied. 
ii of Act XV of 1877. i/c/d, on appeal to the lliirb (J»nirt, that, inasmuch 
as JLs appeal had related to the whole ease, and the decree obtained by 
liim dismissing the suit would, if not reversed, Jiave <le[)rive<l A of his 
rii^ht to any costs at all, A, upon succeedin.ir in "cttin;; the orii^inul decree 
restored upon special appeal to the High Court, was entitled to execute 
such restored decree at any time within three years of the order of the 
High Court. 

* Appeal from Appellate Order, No. 31 of 1880, against tlie order of 0. E. 
Porter, Esq., Officiating Judge of Gya, dated the 14tli October 1879, affirming 
that of the Subordinate Judge of that distiict, dated the PJth May 1877. 


Before Mr. Jnatice Pontijex and Mr. Justice McDonrll. 

MULLIGIv AHMED ZIJMMA, aim TKTLTIl (DecKUB-ir-LDEiO a. 
MAHOMED SYED (one or the Judgmext-Deiitdkx) * 
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The appellant brought a suit against Mahomed Syed, the pre- 
sent respondent, and two other persons, for possession of certain 
land ; and a decree was, on the 14th April 1874, made therein 
against the three defendants jointly, with costs. One of them 
alone appealed to the Judge of Gya from that decision, claiming 
possession of the whole of the property. The Judge of Gya 
reversed the decree of the first Court ; but on special appeal to 
the High Court preferred by tlie present appellant, the decision 
of the Judge was set aside, and the decree of the Court of first 
instance, of 14th April 1874, was restored. 

On the 30th December 1878, the decree-holder applied for 
execution of the decree of 14th April 1874, against Mahomed 
Syed, one of tlie defendants who had not appealed from that 
decree. 

The Subordinate Judge of Gya held, that the decree of 14th 
April 1874 nob having l)ecn appealed against by Maliomed 
Syed was linal as between him and his decree-holder, and as 
the application for execution was made more tlian three years 
from tljo date of the decree, it was barred by lapse of time. 

On appeal, the Judge of Gya upheld this decision, on the 
ground that ‘‘ilie fact that an appeal was preferred by one of 
tiic defendants will not prevent limitation running in favor of 
the otliers against tlie execution of the decree,” in support of 
wliiidi lie nderred to tlie case of Iliir Frosluul Hoy v. Enayet 
(1). From this decision the decree-holder appealed to 
the High Court. 

Mr. Sandcl fur tlic ap])cllaiit. 

No one for the respondeut. 

The judgment of the Court (PoNTiFEX and McDoXELL, JJ.) 
was delivered by 

PoNTiFEX, J.— In this case there seems to have been a decree 
for [lossession witli costs against three defendants. Inasmuch 
as possession was claimed by only one of tlio defendants, that 
defendant alone appealed and was successful before the Judge. 
But the plaintiff appealed to this Court, and obtained a decreo 
restoring the decision of the first Court. The Judge in the 
(I) 2 C. L. II., 471. 
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Court below has relied on . the case of Huv Proshad Boy v. 
Enayet Ilossein (1), in which it was held that an appeal by 
cne defendant did not prevent time from running for the purpose 
of executing the decree against the non-appealing defendants. 

The reason why in that case it was held that limitation would 
apply, was because the appeal there was on the part only of a 
ten-pie shareholder of the property, leaving the decree capable of 
execution against the remainder of the property, which could 
not be affected by the result of that appeal. 13ut in the jiresent 
case the appeal of the one defendant related to the whole case 
of the plaintiff, and he w’as suecossful in getting the suit dis- 
missed by the lower Appellate Court, which would have deprived 
the ])laintiff of his right to any costs at all. In special appeal 
the plaintiff succeeded in getting the Judge’s decree reversed ; 
and therefore the original decree for costs was restored. 

We overrule the orders of the Court below, and declare the 
plaintiff entitled to proceed with the execution of his decree for 
costs against the respondent. 

The appeal is allowed with costs. 

Appeal alloivcd. 

Before Mr, Justice Morris and Mr. Justice Priusep, 

KOXAUAM GAONDUllAlI (PLAINTIFF) 6’. DII.VTOARAM TlI.VlvOOR 

and ANOTHEtt (DEFENDANTS).* 

Bight of Occupancy in Assam — Ad X of 1859, s. G — (toncrnmcnl Ryot. 

A Govcrnnifiit ryot can acquire a riizlit of occupancy iu respect of luiuls 
cultivated by him under the rent law in force in Assam. 

This was a suit for tlie recovery of j)osscssion of one biga 
and one cotta of land situate in Assam. 

The plaint alleged, inter alia, that a portion of the land in 
dispute had be^n held by the plaintiirs father in 1860; that 

* Appeal from Appellate Decree, No. 1378 of 1870, anrainst the decree of 
Colonel A. K. Comber, Deputy Cominksioncr and Subordinate Judge of 
Durraiig, dated the 21at of April 1879, reversing the decree of K. N. Rurroon, 
XiS(]., Munsif and Extra Assistant Commissioner of Tcjporc, dated tho 13tli 
December 1878, 


(1) 2 C. L. R., 471. 
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these lands were measured in the year 1863, and found to be £880 

in extent tliree cottas and six becliaa: and that a potta of these Konaram 

Gaonburah 

lands was granted to the plain tifTs father by the Government v. 
in that year. In the year 1875, one Malai Decree relin- ^thakoorI** 
quislied his holding, and on the application of the plaintiff, these 
lands were leased to liiin by tlie Government, the lands com- 
prising his original holding and those now leased to him being 
incorporated in a single potta, the extent of the lauds so in- 
cluded being tiic one biga and one cotta of land, the subject of 
the present suit. In the following year certain lands, including 
the lands now in dispute, were transferred as the debutter lands 
of the Bhoirobi Temple ; and the first defendant, the presid- 
ing priest of the temple, leased the plaintiff’s land to the second 
defendant, who tliereupon ousted the plaintiff from the posses- 
sion of these lands. 

The defendants contended, that the lands in dispute had 
always been debutter lands ap[)ertaiiiiug to the temple ; that the 
second defendant had been in possession of these lands either 
tlirough himself or his ancestors for a long period. 

The Court of first instance found that the lands in dispute 
at the time of the potta granted in 1875 was kherajee or 
Government rent-paying land ; that in respect of three cottas and 
six bechas of such land, it having been held by the plaintiff for 
upwards of twelve years as a Government ryot, a right of 
occupancy had accrued to him ; and that in respect of the 
remaining portion of such land, the plaintiff had proved his right 
to the possession of tlie same. The lower Appellate Court was 
of opinion that, under Act X of 1859, s. 6 (tlie law still in force 
in Assam), no right of occupancy could accrue to a ryot 
holding lands under the Government, and that the lands having 
been transferred to tlie Blioirobi Temple, tlie plaintiff, being iu 
tlie position of a mere tenant-at-will, could be legally ousted by 
the defendants, and thereupon set aside the judgment of the 
Court below. 

The plaintiff appealed to the High Court. 

Baboo Doorga Moluin Dass for the appellant. 

The respondents were unrcpresenteil. 


26 
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1S80 The judgment of the Court (Morris and Prinsep, JJ.), 

Konaram sp far as is material to this report, was as follows, and was deli- 
Gaonrurah , , ' 

r. vered by 
Dhatoaram 

TuAKouii. Moukis, J. — We are unable to assent to the proposition laid 
down by the lower Appellate Court in this case, that a Govern- 
ment ryot cannot acquire a right of occupancy in lands cultivated 
by him under the Kent Law in force in Assam. The law in force 
in Assam is, as we understand. Act X of 1859, and it is in 
operation witliout any reservation ; consequently, under s. 6, 
a tenant contracting with the Government can certainly 
acquire a right of occupancy. The Government is not in the 
position of a proprietor holding laud khamar, nijjote, or seer 
in the entire province. As in the other settled provinces of 
Bengal, it gives out the land in settlement ryotiwar, and neither 
under the settlement, nor under the law, is the ryot prevent- 
ed from acquiring, after twelve years, a right of occupancy. 
The case must, therefore, be remanded to the lower Court for 
retrial. It will be necessary, as tlm lower Appellate Court has 
not expressed any opinion on the finding of the first Court on 
the point, to determine whether, in respect of the two plots of 

land held by him, the plaintiff has a right of occupancy 

The case is, therefore, remanded, in order that the Court below 
may come to a finding on this question of the riglit of occu- 
pancy. Costs will abide the event. 

Case remanded. 


1880 
Jnhj 19. 


Before Sir Rickard Garth Kt , Chief Justice ^ and Mr, Justice Milter, 
CIIOTTOO MISSER (one op the Dependants) v , JKMAll MISSER 

AND OTHERS (rLAINTIPPS).* 

Hindu Law^Snit to set aside Alienations htj Hindu Widow^Suil to restrain 
Hindu Widow from committing Waste ^Contingent Reversionary Interest, 

Persons having a*(jon tinge nt reversionary interest in lands, expectant on the 
deutl) of a Hindu widow, though they cannot sue for a declaration of title to 
tiie lauds as against third persons, may sue as presumptive heirs to set aside 


* Appeal from Appellate Decree, No. 358 of 1879, against the decree of Baboo 
Kaliprosiino Mookerjee, Additional Subordinate Judge of Saran, dated theDtb 
December 1878, reversing the decree of Baboo Birj Mohun rershad, Muusif 
of Parsa, dated the i3tL of March 1877. 
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alienations of the property made by the widow, upon the ^ound of there being 
no legal necessity fur such alienations, or to restrain her from committing 
was'te. • 

Unless such suits could be brought, it mightjbe impossible, if the widow lived 
to a great age, to bring evidence after her death to prove that there was no 
legal necessity for the alienations. Nor would it be possible to prevent the 
widow from committing irremediable mischief to the estate. 

This was a suit for declaration of the plaintiffs* right as rever- 
sionary heirs over certain land inherited by the defendant No. 1, 
a Hindu widow, as heir of her deceased husband Pertab Misser ; 
to set aside an alienation made by her of a portion of the land 
to the defendant No. 2, as having been made without any legal 
necessity ; and to restrain her from committing waste of the 
properties in her possession. 

The defendant contended, that tlie alienation in question was 
made for legal and necessary purposes. The lower Court, without 
going into question of necessity, dismissed the suit, on the 
ground that the plaintiffs, though presumptively the heirs of 
Pertab Misser, had no right to set aside the mortgage during 
the widow’s lifetime, because tlicir interest in the property was 
only contingent upon their surviving her. The lower Appellate 
Court reversed tliis decision, holding, that the plaintiffs could not 
obtain a declaration of their reversionary rights, as their interest 
was contingent ; that there was no legal necessity for the mort- 
gage ; but that tlie plaintitfs were entitled to a decree declaring 
tlie mortgage invalid against them after the widow’s death, in 
case they should survive her. From this decision the second 
defendant appealed to the High Court. 

Baboo HariMohun Chuckerhatty for the aj)])ellant. 

Mr. M, L. Sandel and Mr. C. Gregory for the respondents. 

■ 

The judgment of the Court (Gautu, C. J., and Mixteb, J.) 
was delivered by 

Garth, C. J. (who, after shortly stating the facts, continued) : — 
In this Court, it has been argued by the appellant, that, 
according to tho rule laid down by tho Privy Council in the 


isso 

Cbottoo 

Missxb 

V. 

Jemah 

Misseb. 
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1880 Sldvagiinga case (Katharm NatcMar v. Dorasinga Tever) (1), 
Chottoo the plaintiffs were not entitled to the decree which tho lower 
V. Court has given them ; that their interest being only contingent, 
M™ek Court could make no declaration of title in their favour ; 
and that the decree which they have obtained is not one which 
can give them any consequential relief in this or any other 
suit. 

It appears to me, liowever, that this is one of that class of cases 
which are referred to in the Shi vagunga case (1) as being excep- 
tions to the general rule, which is there laid down. In page 191 
of the jiulgnient, their Lordships allude to suits brought against 
Hindu widows by presumptive reversioners to restrain waste 
and the like, as being ‘'suits of a very special class, which 
have been entertained by the Courts ex necesHitaU rei!' They 
expressly say, that, in such cases, the reversioner cannot get a 
declaration of his own title as against third persons ; but he is 
permitted to sue as the presumptive heir, because, unless he 
-were allowed to bring sucli a suit, there would lie no means of 
preventing the widow from doijig perhaps iiTomcdiablc mischief 
to the estate. And suits like the present, it seems to me, come 
clearly within the principle of that exception. 

It was held by the Privy Council in the case of Thakooram 
Sahiba y. Mohin Lall (2), that suits of this kind would lie 
"upon the ground of the necessity that tho contingent rever- 
sioner may be under, of protecting his contingent interest.” 

Unless such a suit could be brought, it might be impossible, if 
the widow lived to a great age, to bring evidence after licr death 
to prove that there was no legal necessity for alienations wliich 
she may have made when a young woman ; and it is for this 
reason, —namely, tho probability of failure of evidence through 
lapse of time, — that the right to bring those suits has been con- 
stantly upheld by this Court; see Gohind'ntftni Dasi v. Sharalal 
lifjsak (3), Lalla Cimttur Namin v. Wooma Koontnaree (4), 
Behary Lall Mohurwar v. Madho Lall Shir Gyawal (fi), Kami- 

(1) L. R., 2 I. A., 169. (3) 13. L. R., Sup. Vol., 48 ; S. C., 

(2) 11 Moore’s I. A., 386 ; S.C., 7 W. AV. R., Sp. No., 165. 

R.,P.C.,25. (4)8 W. R.,273. 

(5) 13 B. L U., 222; S. C., 21 W. 11., 430. 
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hha Prasad Roy v, 8. if. Jagadaniba Dasi (1). I think, there- 
fore, that the lower Appellate Court was quite right, and that 
this appeal should be dismissed with costs. * 


Before Mr. Justice White and Mr. Justice Field. * 

IIURRO PKRSIIAI) ROV CIIOWDriRY (Judgment-Debtor) «. BHU- 
TENDRO NARAIN DUTT and oihkrs (Decree-holders).* 

High Court ^ Appellate Side-Jurisdiction to execute Decrees— Civil Proce^ 
dure Code {Act X of 1877), s. tS^^^Limitation Act (IX of 1871), sched. iV, 
art. 1G7. 

Altlioiigli Ilia High Court in its Appellate Side does not, as a general rule, 
execute its own decrees or orders, yet this circumstance in no way affects the 
vitality of its jurisdiction in this respect, and it cannot therefore be included 
among Courts which have ceased to have jurisdiction to execute decrees as 
specified under s. 049 of the Code of Civil Procedure. 

The period of limitation within which application must be made for execu- 
tion of an order for costs passed by the High Court when rejecting a petition 
for leave to appeal to the Privy Council, is that specified in sched. ii, art. 167 
of Act IX of 1871 (2). 

Baboo Bhobany Chum IMt for the appellant. 

Baboo (h(nvo Dasn IJanerjee for the respondents. 

Tiiv: facts of tills case sufficiently appear in the judgment of 
the Court (WiiiTK and Field, JJ.), which was delivered by 

White, J.—Tliis is an appeal against an order of the Subor- 
dinate Judtreof the 24-Par<jannas, dated the 13th of October 

O O' 

187!). 

It a])pears that the High Court, on the 4th of August 187(), 
upon the application of Hurro Pershad Ro}^ Chowdhry for 
leave to lodge an appeal in tlie Privy Council, dismissed the 
a[)plication, and directed him to pay to the respondents before 

* Appeal from Order, No. 16 of 1880, against the order of Baboo Krishna 
Moliiin jMookeijoc, Second Subordinate Judge of the 24-Purgauua3, dated the 
13th October 1879. 

(1) 5 B. L. 11., CM. 

(2) Cf. Sched. ii, art. 179, Act XV of 1877. 
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1880 ns Rs. 50 as costs. But the order was silent as to the Court 

Hdrbo whicli should compel the pa 3 naent of the costs, in case Eurro 

Pershad would not pay them. 

DHBY Qijjg respondents, when the costs were not paid, applied for the 
Bhupksdbo execution of the order to the Court of the Subordinate Judge 

A It A T ® 

Dctt. of the 24-Pargannas. The suit had been originally instituted 
in that Court, but had been called up by^the District Judge for 
trial in his own Court ; and his was therefore the Court which 
passed the decree. 

Two objections were taken before the Subordinate Judge, 
which have been renewed before us on this appeal. The first is, 
that the execution of the order was barred. 

We are of opinion that the lower Court has dealt properly 
with this objection. The period of limitation applicable to the 
execution of the order is three years from its date. It clearly 
falls under art. 167 of the Limitation Act, which prescribes the 
period for the execution of “ an order of any Civil Court not 
provided for by art. 169.” Article 169 relates to the execu- 
tion of orders on the Original Side of the High Court, and is 
therefore out of the question. 

The .second objection is, that the Subordinate Judge had no 
jurisdiction to execute the order. 

The Subordinate Judge considers that he has jurisdiction 
under s. 649 of the Code, which provides, amongst other things, 
that “ where the Court which passed the decree has ceased to 
exist or to have jurisdiction to execute it,” the decree may be 
executed by “ a Court which would have jurisdiction to try the 
suit in which the decree was passed .” The Subordinate Judge 
considers that that section applies to orders as well as decrees, 
and treats the High Court as a Court which had either ceased to 
exist or to have jurisdiction to execute the order. 

Whether the section applies to an order like the one before us, 
it is not necessary to decide now, for it is clear that the High 
Court does not fall within the description of a Court which has 
either ceased to exist, or ceased to have jurisdiction to execute 
its own order. It is true that the High Court, on its Appellate 
Side, does not, as a general rule, execute its own decrees or orders, 
but directs them to be executed by one or other of the Hofussil 
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Courts subordinate to its jurisdiction. But this circumstance 
does not affect the vitality of its jurisdiction any more than it 
affects the fact of its actual existence. * 

The decision, therefore, of the Subordinate Judge, which pro- 
ceeds on the applicability of s. 649 to the case before him, 
is, in our opinion, en-oneous. 

That being so, and there being no other section in the Code 
under which the order of the Subordinate Judge can be upheld, 
we must allow this appeal, and set aside the order with costs. 

Appeal allowed. 


Before Mr. Justice While and Mr. Justice Fields 

HURIIOSOON'DAUY D/VSSEE and ANoxHBtt (Judgment-Debtoss) 
JUGOBUNDilOO DUTT and others (Decebe-Holdbbs).* 

Application for Execution of Decree-- Res judicata. 

An oiTler refusing an application to execute a decree is not an adjudication 
within the rule of res judicata, 

Delhi and London Bank v. Orchard (1) followed. 

Baboo AlMl Chwnd^^r Sein and Baboo Kashee Kant Sein for 
the appellants. 

Baboo Bmgslii Dhur Sein for the respondents. 

The facts of this case sufficiently appear in the judgment of 
the Court (White and Field, JJ.), which was delivered by 

White, J.—This was an appeal against an order of the District 
Judge of Dacca, dismissing an appeal which the appellants before 
us had preferred against an order passed by the Munsif of 
Moonsheegunge on the 23 rd of May 1879. 

On the 8th of July 1878, the appellants had procured the 
reversal of an order by which the Munsif had directed execu- 
tion to issue for the possession of certain land under a decree 

* Appeal from Appellate Order, No. 58 of 1880, against the order of 
K. P. Rampini, flsq., Officiating Judge of Dacca, dated the 27th November 
1879, affirming the onler of Baboo Jodoo Nauth Dass, Munsif of Moouahee- 
» gunge, dated the 2drd May 1879. 

(1) I. L. R., 3 Calc., 47; S. G., L. R., 4 1. A., 127, 
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June 28. 
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Ji8^ obtained by the respondents. Tlie reversal was procured on tho 

Hubhosoon- ground that execution was barred. Inasmuch as, before tho 

DART c , ' 

Dasske revei’sal was obtained, the respondents had been put in possession 
JiTCrORiry. V Court, it became necesssay for the appel- 

Dnoo Duxt. Joints to apply, and they accordingly applied on the 23rd of May 
1879, to be restored to possession. In consequence, howeveiv 
of certain prior proceedings that had taken place (to which I 
shall presently refer), tho ilunsif sim|)ly made an order that a 
notice should bo served on the opposite party, — that is, the res- 
pondonts, — directing them to give up possession ; which order 
tho District Judge has confirmed on appeal. 

The prior proceedings alluded to are these: Very shortly 
after the appellants obtained the reversal of the order for the 
execution, tliey, on the (Jth of November 1878, made a similar 
application to the one that was made in May 1879, — namely, to 
be restored to possession of the land. The Munsif on that 
occasion, instead of making the order, merely directed, as he did 
on the 23rJ ^lay 1879, that a notice slioulJ be given calling 
upon the respondent.s to give up pos.so3sion. llis reason for 
making the order in that limited form was, that he could find 
no section in the Civil Code which directed that, when a decree 
which had been executed is reversed, restitution should be made, 
or which provided any machinery for effecting the restitution. 
The reason is altogether iiisufticient. There was no occasion to 
resort to any section of the (.^otle in order that a first Court 
may give effect to the order of an Appellate Court reversing its 
own order. It has full authority, and is moreover bound, to exe- 
cute the order of the Appellate Court ; and if, before the reversal, 
anything has been done under its own order, it has full authority, 
and is moreover bound, to undo what has been so clone, and to 
put the parties back into precisely the same position as they 
stood in before its own order was made. No appeal was preferred 
by the appellants against the Munsif’s order of the Cth of 
November 1878; but after waiting some time and not getting 
possession, they again applied to the Munsif to be put into pos- 
session. Tho Munsif refused that application (the ground on 
which he did so is not stated); but on that occasion tho appel- 
lants did appeal to Mr. Dickens, the then Judge of Dacca. 
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Mr. Dickens dismissed the appeal, on the ground that it was out 
of time, but at the same time made some observations which the 
present Judge of Dacca thinks that the appellants misunder- 
stood, and which were, that the proper course for the appellants 
to adopt was to apply to have effect given to the order of the 
6fch November 1878. 

The present Judge of Dacca is of opinion that the suggestion 
made in Mr. Dickens’s order when he dismissed the appeal, was 
a suggestion that the proper way of carrying out the order of 
the Cth November was to direct the issue and service of the 
notice mentioned in tlie order. He has accordingly, in that view 
of the case, dismissed the appeal, which was preferred to him 
against the order of the 23rd of May 1879 ; and he further states 
that, in consecjucncc of the order of the Cth November 1878 
not having been appealed against by the appellants, it must be 
accepted as final and binding in the matter, and that whether 
it is right or wrong, it is now re8 judicata. 

It is not necessary to consider what Mr. Dickens meant when 
ho made the suggestion referred to, because whatever might have 
been his intention, the ai)pellants, in May 1879, made a fresh 
aj)plication to be put in possession of the j)roperty, which, in 
our opinion, ought to have been granted, unless the order of the 
Cth of November is properly held to have the effect of a res 
judicata. Tt is not clear that the several applications ought to 
be treate<l as distinct a[)plications to be restored to possession, 
railier than as one continued application ; but, taking them as 
distinct ap[)llcations, they were in suhstance applications for the 
cx( 3 Ciition of the Aj^pellate Court s decree. It has been held by 
the Privy Council in Delhi and London Bank v. Orchard (1), 
that the refusal of an application to execute a decree is not a 
bar to a second application being made for the execution of 
the same decree. The itrcciso ground upon which, their Lord- 
ships decision proceeded is not stated. Possibly, it may have 
been that the refusal of the application was not to be considered 
as an adjudication on the point. But whatever their reasons 
may be, the case that I have cited is a clear authority, that the 
application which the appellants made on tho 23rJ May 1879 is 
• (1) I. L. R., 3 Calc., 47 i S. U.. L. U., 4 1. A., 127. 
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18S0 not barred by the refusal either of their application on the 6th of 
lluRRosooN- Nov.ember 1878, or of their intermediate applications between 
DARYDAssiih^tj^^^ date and the 23rd of May. 

DH(w Duty. referred to a case (appeal from Appellate Order, 

No. 169 of 1878), in which my brother Mitter and myself held, 
that a question decided in the course of prior execution pro- 
ceedings was deemed m judicata, and could not be raised again 
in subsequent proceedings. But that was a very different case 
from the present. There the question was as to the construc- 
tion of a decree ; it was raised b}’' the judgment-debtor a second 
time after it had on a previous application for execution been 
decided in favor of the judgraent-ereditor, and after the judg- 
ment-debtor had preferred an appeal against the decision, but 
had not thought fit to prosecute it. 

The orders of both the lower Courts must be set aside, and 
we make the following order, that the appellants be restored to 
the possession of the properly of which the respondents were 
put in possession under the order for execution, which has been 
reversed. 

Appeal allowed. 


Before Mr, Justice Jackson and Mr. Justice Tottenham, 

1880 KOYLASH UlIUXDEIl KOOSARI AND ANOTHER (TWO op the Defend- 
20. ANX.S) ». RAM LALL NAG (Plaintiff).* 

Appeal from Appellate Decrees — • Appellant dissatisfied with Findings in 
Judgment— Civil Procedure Code (Act X of 1877), ss. 540 and .584. 

An appellant, who Las obtained a decree setting aside tlie decision of tlie 
Court of first instance, is not entitled to a further ai)pe!d lo the Ili^li Court, 
on the ground that he is dissatisfied with some of the findings recordcjl in the 
judgment of tli*? lower Appellate Court, an appeal from an appelliile decree 
under s. 584 being strictly restricted to matters contained in the decree idonc. 

Is tills suit the material facts are a.s follows : — One Prosonno 
ChunJer Chowdhry, together with other co-sharers in an estate, 

* Appeal from Appellate Decrees, Nos. 177fi and 1777 of 1879, against the 
decree of A. C. Brett, Esq., Judge of Jessore, dated tlie 25th June 1879, 
reversing the lecrec of Haboo Monniotlmnath Chatterjee, First Munsif of 
Bageerhut, dated the Ifilh December 1878. • 
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created a sub-taluk in favor of Bishto Dutt and ICanial Dutt, 
who, in turn, created further sub-tenancies in favor of certain 
parties represented by the intervenors in the present [suit, Pro- 
sonno Chunder Gliovvdhiy brought on his own behalf a suit 
against the sub-talukdars Bishto Dutt and Kamal Dutt for rent, 
and liaving obtained a decree, sold the right, title, and interest of 
the judgment-debtors in the sub-taluk. The plaintiff, the pur- 
chaser at that sale, instituted the present suit for the recovery 
of rent from the ryot-defendants holding lands within the said sub- 
taluk, contending that such rent was directly payable to the 
jdaintiff, he being a purchaser who obtained his laud free of 
incumbrances. The holders of the various under-tenancies in the 
taluk intervened in this suit, on the ground that the plaintiff's 
purchase did not pass the land free of incumbrances, and that such 
intervenors were entitled to receive the rent from the ryot-defend- 
ants. They also raised the further question, whether the 
plaintiff, as a fractional shareholder, was entitled to bring a 
separate suit for his share of the rent. 

The Court of first instance was of opinion that the intervenor- 
defendants were estopped from raising these contentions by a 
decree in a previous suit brought by the plaintiff for the 
recovery of rent from a ryot occu[)ying lands in the same taluk; 
and in whicli suit some of the present intervenor-defendants 
had similarly intervened, and thereupon gave tlie plaintiff a 
decree. 

The lower Appellate Court coincided in 0])inion with the 
Court of first instanee, that tlie previous decree was a res judi- 
cata in respect of the contention that the purchase of the plain- 
tiff was one free from incumbrances ; but that such previous decree 
did not touch the second contention raised by the defendants. 
On this point the Court found that the plaintiti’ as a fractional 
shareholder, was not entitled to bring a separate suit for the 
recovery of his share of the rent, and reversed the judgment 
of the Court below. The decree embodying this decision of the 
lower Appellate Court simply stated that the order of the lowex‘ 
Court had been set aside, and the appeal affirmed with costs. 

• The intervenor-defendants, being dissatisfied with the reason 
upon which the lower Appellate Court had reversed tlie deciT 
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1880 sion of the Court below, appealed to the High Court, on the 
Koylash ground that the lower Appellate Court had erred in finding 
Koo'sAiii that the plea of res judicata raised by the plaintiff was, for 
Ram\all reasons stated, a valid objection to the suit. 

Nag. 

Baboo Mohiny Mohun Roy and Baboo Hash Behari Ohose for 
the appellants. 

Baboo Sreenath Dass and Baboo Troylokonath Mitter for 
the respondent. 

The judgment of the Court (Jackson and Tottenham, JJ.) 
was delivered by 

Jackson, J. — In this case, after tlie questions raised in 
appeal had been fully argued by Baboo Moliiny Moluin Roy, it 
was brought to our notice by Baboo Sreenatli Dass, on the 
part of the respondent, that in this case the defendants before 
us are not entitled to appeal, inasmuch as, under s. 584, as 
under s. 540, of tlie Code of Civil Procedure, an appeal lies 
only as against tlie decrees of the subordinate Courts. The 
words in s. 540 are, ‘‘from the decrees or from any part of 
the decrees,” and the last mentioned ex])rcssion is not to be found 
in s. 584. The contention of the respondent’s vakil is, that 
the defendants in tliese cases, who have obtained the benefit of 
the decree of the Court below, by which the suits are dismissed, 
are not entitled to come up here in appeal by I’cason of a parti- 
cular expression or finding contained in the judgment, against 
which tlie Code does not allow an appeal. It apjjears tons that, 
in regard to s. 584, that undoubtedly is so. It no doubt 
frequently happens that, in cases before the Court of first instance, 
the defendant is enabled to set up various pleas, and by succeed- 
ing on one or other of tho.se picas he may defeat the plaintiff: as 
for instance in a suit for rent at an enhanced rate, the plain- 
tiff mjiy, after contest, succeed in showing that the defendant’s 
tenure is liable to enhancement, but he may fail to prove either 
that he served sufficient notice, or that the particular rent was 
claimable, or for some other cause the suit may ultimately fail. 
In such a case it appears to me that the plaintiff ought to takn 
care that the decree sets outa declaiation of the Court as to 
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that part of the case on which he succeeds, because, when that 
is done, the defendant has an opportunity, under s. 540, to 
appeal against that part of the decree which is prejudicial to 
his interest. Wliere tliat has not been done, where the decree of 
the Court is simply one dismissing the suit, there I apprehend 
the defendant is not entitled to appeal ; but of course the question 
will afterwards arise whether the plaintitf, where the decree is in 
such term.s, is entitled to the benefit of any expression favorable 
to him which may occur in the judgment upon wliich the decree 
is founded. This of course will be a question which may here- 
after be of great importance with reference to the terms of s. 13, 
cxpl. ii (1). We ex[)res.s no opinion on tljat point at present. We 
dismiss this appeal, but, undci* the circumstances, witliout costs, 

A'pi^cals dismissed. 

Before Mr. Justice Jackson and Mr. Justice Tvtlniham. 

UGGRAlvANT CilOWDlIRY and others (Plaintiffs) v. IIURRO 
CHUN’DLR SinUKDAR and othbb.s (Defend ants).* 

Evidence--- Documents upwards of Thirtif years old— Proof of— Evidence 
Act (/ of 187*2), s. 90. 

A Court is not hound to .'iccept an jjcmiine the signature on a doiMiment 
upwards of thirty years old, even though it be produced from pr(»pcr custody. 
Hcfirc accepting such document as proof of title, the Court must satisfy itself 
that thi 2 person wlm j)urports to have allixed his sigimture to the document 
was a person wlio at the time was entitled to grant such a document. 

Tins wjvs a suit for tlie recovery of possession of certain 
lands and for setting aside an alleged luiras ijara jiotta set 
up by the defendants. The defendants did not question the 
plaintilFs’ taluqdari right; they, however, contended tliat they 
had for some considerable time been holding the lands in dispute 
as part and parcel of land.s granted them by the plaintiffs under 
.a rniras potta, dated the 25th October 1774. 

* Appeal from Appellate Decree, No. 2486 of 1879, against the decree of 
J. R. llidlctt, Esq., Judge of Furrcedporc, dated the 29th July 1879, 
ntTiriiiiiig the decree of Rubuo Mohimu Glioac, Munsif of Maduripore, dated 
the ‘20th November 1876. 

(1) IScc Niamut Khan v. Phadu BuldtUf jwsly p. 319. 
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isso Botli tlie lower Courfs gave decrees dismissing the suit. 
UaouAKANT Ou. appeal to tlie High Court the case was remanded to the 
Chowdhry Court, the learned Judges (Jackson and McDonell, 

CuuNDEii opinion that, under the circumstances of the 

Shickdab. it lay uj)on the defendants in the first instance to prove the 
iniras tenure set up by them, or a possession of tlie disputed lands 
adverse to that of the plaintiffs for upwards of twelve years. 

On remand the defendants produced certain documentary 
evidence in support of their case, viz,, the rniras potta and 
certain receipts for rent alleged to have been received from 
the plaintiffs’ ancestors by the defendants’ ancestors as miras- 
dars, and the Court was of opinion that these documents, being 
professedly more than thirty years old, and therefore not requir- 
ing any attestation, were receivable in evidence, and on such 
documentary evidence found that the defendants had estab- 
lished their claim. 

The plaintiffs appealed to the High Court. 

Baboo Doorga Molmn Das for the apfiel hints. 

Baboo Srinath Das and Baboo Gyanendro Nath Das for tlie 
respondents. 

The judgment of the Court (Jackson and Tottenham, JJ.) 
was delivered by 

Jackson, J.— We find ourselves obliged very reluctantly to 
order a second remand in this case. The order with which the 
case was sent back to the lower Appellate Court in January 
1879 was sufficiently precise. The Judge, on the case going 
back, appears to have done that which was perhaps not absolutely 
open to him, viz,, to admit fresh evidence, and the plaintiffs 
contend that, owing to the manner iu which that was done, they 
were jiut at a certain disadvantage. However that may be, 
the Judge, we find, refused credit to the witnesses whom the 
defendants called to prove that the plaintiffs had knowledge of 
their claim to the miras tenure, and he relics altogether upon 
certain documents which the defendants have pul in. He 
says:— “It remains to be seen what the documentary evidence 
bhows. The polla certainly does not show by itself that the 
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plaintiffs knew for more than twelve years of the title set up by ^1880 

defendants. There is nothing to show that it came to their Uggrakant 

,. , - 1 . , . , , 1 . • CnOWDHftT 

notice before 1866, whicli is only ten years before the institu- v. 
tion of the present suit in the Miinsifs Court. As to *its chunoeb 
genuineness, I see no reason to doubt that.” Now a potta Suickdab. 
which is an instrument purporting to confer on the defendants 
an absolute riglit to hold land for ever at a fixed rate is a very 
important instrument, and a Judge does not discharge himself of 
his duty in regard to that when he simply looks at it and says 
he sees no reason to doubt the instrument. This is a matter of 
which the proof lay wholly upon the defendants, and they had 
to satisfy the Court that this was a genuine valid instrument. 

The provision of the Evidence Act which relates to documents 
of thirty years of age is one which requires great care in its 
application, especially in this country. It would be very serious 
indeed for persons owning land if the mere production of an 
instrument purporting to be thirty years old absolutely entitles 
the person producing it to a decision that it is a genuine valid 
instrument. All that s. 90 says is Where any document 
purporting or proved to be thirty years old, is produced from 
any custody wliich the Court in the particular case considers 
proper, the Court mai/ presume that the signature and every 
other part of such document which purports to be in the hand- 
writing of any particular person is in that person’s handwriting ; ” 
that is to say, if in this case the Court was satisfied as to the 
production of this instrument from what it considered to be 
proper custody, it would not be bound to presume that 
the signature attached to it was in the handwriting of the 
person whose handwriting it purported to be ; and still, much 
would be left before the defendants would be entitled to the 
benefit of that instrument as establishing their title. They 
would have to show that the person whose liandwriting the 
signature was, was a person entitled to grant such a document. 

And in like manner, as to the dakhillas, the Judge says: 

** I see no reason to doubt the genuineness of those upwards 
of thirty years old, of which no attestation is required.” Here 
again, the utmost that the Court would be entitled to presume, 
and that it could only do with considerable caution, is, that 
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1880 they were signed by the person whose signature they pur- 

Uggrakant ported to bear. It would still remain to be shown that the 
CiiowDHRY signing was authorized to sign, and that his signature 

rnuNDRu bound the plaintiffs. In these circumstances the J udge says : — 
SmcKDAu. « The plaintiffs producing no evidence at all, 1 consider t\\at 
the potta is genuine, and that the receipts admitted are 
genuine, and I consider that between them they prove both 
the validity of the claim set up by defendants, and the plain- 
tiffs' knowledge of it for more tlian twelve years prior to suit.” 
This, as I have already said, was a case in which the burden 
of proof as regards this issue lay upon llie defendants. They 
were bound to prove the case. Tlie lower A])j)ellate Court 
had not sufficient materials before it for coming to the conclu- 


sion either that the potta v»as genuine, or that tlie receipts, 
if genuine, were binding on the plaintiffs. It is said no doubt 
that this potta had been already put in evidence in a previ- 
ous suit between the parties in the year 1866 , and the respond- 
ents rely upon the result of that suit as being a decision in 
their favor that they had a valid miras temire. It appears 
to us that the decision is far from going that length. The 
potta put in by the defendants was in answer to a suit by 
the plaintiffs claiming enhanced rent, and the result of the suit 
was that the pluiutilfs failed to obtain the enhanced rent; but, 
although the respondents’ pleader read to ns such parts of the 
decision as he thought fit, we find nothing in it like a decision, 
still less a conclusive decision, between the parties that the 
plaintiffs had a valid miras. Under these circumstances, wo 
think the case must go back. Of course it may bo that the 
defendants may fail to make out a valid miras tenure, and yet 
the plaintiffs may not be entitled to a decree, because the 
defendants may be holding this land under such a tenure tliat 
they are not liable to be ousted, possibly at all, at any rate 
without sufficient notice. These points will have to be consi- 
dered by the Court when it disposes of the question of miras. 
No application being made before us for leave to admit fresh 
evidence, the case must be disposed of on the evidence as it 
stands. The costs of this appeal will abide the result. 

Caie remanded. 
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PRIVY COUNCIL. 

■ » 

GAJ^ESH LAL TEWARI (TIrVresgnt\tiye of the Decree-holbees) 

SllAMNAUAIN and othbbs (Repbesentatives of the JaDOMBNi- 

Debtobs).* 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Ciail Procedure Code {^Act VIII of 1859), s> ^5%-^Cerlificaie of Sale~^ 
Meme Profits, 

The possession, with mesne profits, of land comprised in a ;<!lr-i-pesligi lease 
of the year 1851, was decreed to the zur-i-peshgidars in 1860 ; and litigutioa 
as to their rights under the lease was carried ou till 1874, when, after their 
deaths, it ended in favor of tlieir representatives. In 1869, one of the parties 
to that litigation obtained a decree for money against tiic zut-i-peshgidars ; 
and ill 1874, in execution of this decree, all the right, title, and interest of the 
representatives of the latter, in the lease of 1851, was sold to a third party. 

Held (reversing the decision of the High Court), that the right to the 
mesne profits awarded by the decree of 1860 did not pass by the sale, but 
remained in the repesentatives. 

Appeal from a decree of the High Court of Bengal, 24th 
August 187G, affirming a decree of the Subordinate Judge of the 
Sarun District, Lst March 1876. 

In December 1851, Perhlad Sen, Raja of Ramnagar, to secure 
Rs. 49,453, executed a zur-i-pe.shgi lease of certain inouzas, 
including Kukurha, to Maddan Mohan Tcwari and Kalipershad 
Tewafi, whom the present appellant represented. The deci- 
sions against which tliis appeal was presented disposed of 
the petition of the present appellant, dated 18th June 187S, 
to execute, so far as related to wasilat, or mesne profits, a 
decree obtained by the lessees abovenamed on the 2nd of 
June 1860 upon the zur-i-peshgi lease “ for possession of Mouza 
Kukurha, together with mesne profits^ principal with interest, 
from the FasU year 1262 (1855) to the date of delivery of 
possession.” On objections filed by the present respondents^ 
the question was raised, whether mesne profits were still claimable 
by the appellant, a sale having taken place in 1874, in execu- 

* Sib J. W. Colvilr, Sib B, Pbacock, Sir M. E. Smith, and 

Sir R* P. Coiliva, 


P. C.* 
1880 

Apnll2t*\3, 
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1880 tion of a decree of 1869, against the zur-i-peshgidars, the lessees 
Gakesh Lal abovenamed, comprising whatever right, title, and interest the 
V. tfien jutigment-debtors had in the zur-i-pcsligi lease. 

which this question arose are stated in their 
Lordships’ j udginent. 

The Subordinate Judge of the Sarun District, on the 1st 
March 1876, allowed the objection, because, as he stated, “ their 
right as zur-i-peshgidars had passed from the decree-holders.” 
This judgment was confirmed on ai)peal to the High Court 
on the 24th August 1876. 

The representative of the zur-i-peshgidars appealed to the 
Privy Council. 

Mr. R V. Doyne for the appellant. 


Mr. C, W. AraOmn for the respondents. 


For the appellant it was argued that liis riglit to recover 
mesne profits up to the date of the sale was distinct from a 
right to recover possession of the mouza, which also was the 
subject of tho decree of 1800. The certificate of sale showed 
that this distinction existed. The right to recover mesne profits 
withheld by those against whom the decree of 1860 was made, 
did not pass to a purchaser under words transferring only the 
right under the zur-i-peshgi lease. 

For the respondents it was maintained that there having been 
an execution-sale of all the right, title, and interest of the 
appellant in 1874, no interest was left for him to take in exe- 
cution of the decree of 1860, 


At the conclusion of the arguments their Lordships’ judgment 
was delivered by 

Sir i\1. E. Smith.— This was an application by Ganesh Lal 
Tewari, the appellant, as the representative of Maddan Mohan 
Tewavi and Kalipershad Tewari, who had obtained a decree 
against the respondents, to execute that decree so far as relates 
to the recovery of the mesne profits of a mouza called Ku- 
kurha awarded by it. The judgment is dated the 2nd of Juno 
1860, and was the result of an action which had been brought • 
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by the Te\rari.9 agaiast the predecesaow of the respondents. 1880 
The facts are shortly these : Perhlad Sen, who was the Raja Ganbsh Lai. 
of Kamnagar, executed, on the 23rd December 1851, a zur4- 
peshgi mortgage to the Tewaris of certain mouzas, including 
Monza Kukurha, for a sum of Rs. 49,453. Shortly after the 
mortgage, one Biiida Lall, tlie predecessor of the respondents, 
set up a mokurari lease of Monza Kurkurha, which, as he 
affirmed, had been granted to him by the Raja prior to the 
zur-i-peshgi mortgage. The suit was brought by the Tewaris to 
set aside that mokurari, on the ground that it was colourable 
and put forward by Binda Lall in coHUsion with the Raja 
to defeat the zur-i-peshgi, so far as related to Mouza Kukurha. 

The judgment of the 2nd June 18(50, the execution of which 
is in cpiestion, states tliat the claim was for the recovery of 
**the entire 16 annas of Mouza Kukurha, the property let out 
ill zur-i-peshgi lease, on the basis of a zur-i-])esligi lease dated 
23rd December 1851.” The decree was, that the plaintiffs do 
recover possession of the entire 1(5 annas of the mouza, and 
that the mokurari potta be set aside. Then there is this 
award with refeience to mesne profits: ‘'Tliat the amount of 
mesne profits from 12(52 Fasli to the date of recovery of 
possession, with interest on the principal amount of eacli year 
from the following year up to date of realisation, be awarded 
to the ))laintitfs from the defendant Binda Lall.” This was 
the decree of tlie Principal Sudder Amin. There was an appeal 
from it to the High Court, and ultimately an ajipeal from the 
High Court to this country ; and those appeals went on con- 
currently with another litigation which was initiated by the 
Raja to set aside the zur-i-peshgi lease altogether, on the 
ground that it had been improperly obtained; and in this liti- 
gation also there was a series of appeals, ending in an appeal 
heard before this Committee — Temri v. Lalla 
Biutki Lid (1). In the result the Raja failed in his suit; 
and the Tewaris succeeded in theii’s, maintaining the decree of 
the 2nd June 1860, on which the present execution-proceed- 
ings are founded. 

Prior, however, to any proceedings taken to execute this 
(I) 12 Moore’s I. A., 343. 
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1880 decree, the Baja obtained a judgment for some debt against 
Ganesr ULthe Teu'aris, and in the suit in which he obtained that judg* 
'ijswABi {jy tijg proceedings, attaclied and sold their 

Sham- interest in the zur-i-pesligi lease. Tiie purclmser under that 
sale was his own Rani, ami it is said tliat she purchased beiiami 
for him. However that may be, no question now arises as to 
the validity of that purchase. It must bo taken that the Rani 
purchased wliat she professed to have purchased under that 
decree. Tho single question in the case is, whether the mesne 
profits awarded by the decree of the 2nd Juno 1860 passed by 
that sale. 


Wo have nothing on this record but the certificate of sale. 
The preliminary proceedings do not appear. The certificate of 
sale is as follows : “ And a petition being put in for the sale of 
his estate, a sale notification was issued pursuant to an order 
of this Court, and tlie estate aforesaid publicly sold at auction 
on the 7th December J874f A.D. Whatever title, right, and 
concern the judgment-debtor had in tho said estate have been 
purchased by JIussamat Maharani Bind Basini Debi, inhabi- 
tant and proprietor of Ramnagar, Parganna Majhwa, for 
Rs. 15,500, and she has deposited the entire consideration-money. 
Therefore tliis certificate is granted to Maharani Bind Basini 
Debi, tho auction-purchaser of tho estate aforesaid ; and it is 
hereby proclaimed tliat whatever title, right, and concern the 
said judgment-debtor had in the estate aforesaid have become 
extinct from the 7th December 1(S74, tho date of sale, and 


vested in Maharani Bind Basini Debi, the auction-purchaser. 
Hereafter this certificate will be considered as a valid deed in 


respect of transfer of tlio right, title, and interest of the judg- 
ment-debtor/' Then there is this description of what is sold : 
“ The right and title under the original deed of zur-i-peshgi lease, 
dated the 23rd December 1(851, for Rs. 42,453 in respect of 15 
mouzas,”— naming tliem, and including Kukurha. It may bo 
observed that tlie purchase-money is only Rs. 15,500 (fifteen thou- 
wnd five hundred) and the zur-i-poshgi was given to secure a 
' sum of Rs. 42,153. Upon the application made by tlic appellant 
for the execution of the decree of 1800, so far as it awarded 
wesne profits, the respondents, who represent the judgment* 
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debtor, Binda Lall, set up this sale as an answer, contending that ^880 
the right to the mesne profits had passed by virtue of it to the 
Bani, the auction-purchaser. But the decree which had been ». 

obtained by the Tewaris was not sold, and presumably was not habain, 
attached ; what was sold is that which appears on the certificate, 
namely, the right and title under the deed of ‘zur-i-peshgi, and 
the right of the judgment-debtor is declared to have become 
extinct only from the 7th December 1874. This being all that 
was sold, their Lordships think that the right to the mesne 
profits under the decree was not the subject of sale. It was no 
more the subject of sale than any profits of the estate which the 
mortgagee had received prior to that sale would have been. 

The title to the mesne profits is derived from the decree. The 
defendants in that suit were wrong-doers, and the action was 
brought by the mortgagee agaifist them as wrong-doers. The 
right to the mesne jirofifcs, therefore, depends wholly upon the 
decree ; and if the decree had been sold, the purchaser, as assignee 
of the decree, would, no doubt, have been entitled to them. The 
High Court have based their judgment on the erroneous assump- 
tion that the rights undei’ the decree were sold. Their Lordships 
think that is not the effect of the sale. The High Court refers 
to the judgment of the Subordinate Judge. The Judges say : 

“ The Subordinate Judge lias held that the decree cannot be 
executed, and that all the rights of the judgment-creditor in 
that decree have been transferred to the purchaser of the 
ziir-i-pcsbgi rights, including the right to execute the decree 
obtained originally by the appellant before us.” Then their 
own judgment is: “ We also think with him, that the whole of 
the rights of the decree-holder (appellant before us) under the 
decree which he obtained have passed, with the zur-i-peshgi 
rights on which the decree was based, to tlio purchaser of tliose 
rights.” Their Lonlship.s think that this is an erroneous view 


of the sale. If it had been meant to attach and sell the de||^ 
that might have been done. What was done was to 
existing riglits of tlie judgment-debtors under the zUr-i-pe^||H^ 
For these reasons their Lordships think the judgments of 
the Courts below are wrong. They will, therefore, hitDsbly 


advise Her Majesty to reverse them, and to remit the cas| Hift 
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a declarafciot) that tlie appellant is entitled to execute the decree 
L of the 2nd June 18(J0 for the mesne profits up to the 7th Decern* 
i)or 1874, the date of the sale to the Maharani, with interest, and 
is also entitled to the costs of the proceedings in both the Courts 
ill India. The appellant will also have the costs of this appeal. 

Appeal allowed. 

Solicitor for the appellant : Messrs. Wrentmore and Siuiahoe, 
Solicitor for the respondents : Mr. T. L. Wileon, 

DllIG BIJAI SING (Dkfe^^dant) r. GOPAL DAT PANDAY 
(Plaintiff). 

[On Appeal from the Court of the Commissioner of Fjaabad, Omlli.] 

Under-proprietary lU^hi in Oudh-Setthment Circular Order, 2\)th January 
1801 — Oadh Sub* Settlement Act {XX. VI o/ I8(i6) — /iiW Sankalp and 
Khiishud Sankalp {X)--- Limitation, 

A provision in the Chief C’oininissioner’s (circular Order of 29th Janimry 
1861 in effect declares, that, to found a claim to a birt tenure in Omlh, 
possession must be .shown to have e.\i.stejl in 1855, the year before annexation. 
This wiw as.siiiue<l, for the purposes of tlii.s decision, to have had the force of 
law at the time when the Financial Commissioner ruled, in Circular Orders 
5 and G of 5tli June 1868, that claim.uit who cannot prove possession of 
liis sarilval[i hohlinof in 12G*i-6’l Pasli (1854*55) has no locus standi in Court.” 
Whether rii^htly treated by the Oudli Courts as aueiiactmont of limitation, or 
ratlier to be con.sidered as a disability nflectin;^ title, this provision was 
repealed hy the effect of Acts XV^I of 1865, s. 5, and XIII of 1866, s. I ; 
the suit of a hirtiah becoming thereupon cogni/.able, notwithstanding that he 
might not have been in possession in 1855. 

* P/Ysewt;— S ib J. W. Colvile, Sir B. Pfacocb, Sib M. E. Smith, and 
Sir R. P. Collier. 

(1) Hirt mennn a grant or endow- daily exempt. means a ten- 

ment to any person for bi.s imiinte- lire held under a grant or bequest, 
mince or for religious and charitable Sankaip hirt is a religious grant to a 
objects. It also signifies proprietary Bralimiii, and held at first rent-frecy 
right, whether acquired by purcliase, but latterly subject to a small pay- 
inberitaiice, or grant, heritable and numt. Khushust sankalp means a 
transferable, subject to payment of sankalp held n.s a favor, not ns of right. 
revcMiiic cither to Oovcrnmeul i»r to —Wilson’s Glossary. Hep. note. 
tile Ui\ja or aemiiidiir, when not spe- » 
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TLe words Qf limitation in the Circular Order apply to all birt icnurest 
includin;^ tlioae that are termed sankulp, when the latter are in the nature 
of birts. 

Rules I and II in the schedule of the Oudh Sub-Settlement Act, XXVI ot 
1866, held not to exclude the plaintilf, he having shown that he, and those 
through whom he claimed, did not, in the words of those rules, hold the laud 

through privilege, or by favor of * the talukdar,* but held by an under* 
proprietary right, under contract pucka,' with some degree of continuous* 
pcss, since the village came into the taluka." 

Appeal from the order of the Commissioner of the Fyza- 
bad Division, 18th March 1874, affirming the decree of the 
Assistant Commissioner of Gouda, 21st December 1875, certi- 
fied for appeal by the order of the Judicial Commissioner of 
Oudh, 19th August 1875. 

The plaintiff sued in 1870 in the Court of tlie Settlement 
Officer of Gouda, during the progress of a regular setllement^ 
to establish liis claim to the under-proprietary right in villages 
forming an ilaqua of the Bulrampur estates, as his birt zemiu- 
dari, granted by the defendant’s ancestors to his predecessors 
(as lie alleged), and held by them and him down to the year 
1258 Fasli (1850-51), when he was forcibly ejected. 

The defence was, that the plaintifPs family had been no more 
than tikadars or lessees. The Settlement Officer, making au 
exception as to two villages, called Datrangawa and Parsa, 
and half of a third village, called Lakhawa, part of this appel- 
lant’s taluqa of Bulrampur, which he reserved for a separate 
investigation, finding that they were ‘‘ sankalp,” dismissed 
the claim as to the rest ot the ilaqua. Afterwards tlie question 
as to these two villages and-a-half was disposed of, and the 
claim to them was dismissed, on the ground tliat the plaintiff 
admitted dispossession in the year 1258 Fasli (1851-52). Tlie 
Settlement Officer, referring to the Financial Commissioner’s 
Rulings V and VI, dated 5tli June 1868, held, that ‘‘the 
settlement ruling lays down as a sine qua non that in claims to 
birt and sankalp the claimant must prove possession iu 1262-63 
Fasli (1854-55).” 

On appeal to the Commissioner of Fyzabad this decisioa 
was reversed, the Commissioner holding that, since the passing 
* of Act XXXll of 1871 (ike Oudh Civil Courts Act), sueh 
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1880 suits were permitted with regard only to the general law of 
bKioBiJAi limitation. 

, On this remand a decree was made in favor of the pLaiotifF 
^pIifDAY^^ that he was entitled to the uiuleti^roprietary right in the two 
and-a-half villages as sankalp,” on payment of the Govern- 
ment dcmaud, together with a malikana of ten per cent, to tho 
Raja. 

This was upheld by the Commisrfoner, who was of opinion 
that the plaintiif had proved a sankalp intermediate title.” 

The Judicial Commissioner^ on the application of the defendant^ 
granted a certificate permitting an appeal to Her Majesty in Coun- 
cil, observing as follows: — A distinction has always been made 
between birts purchased and birts granted by favor without 
valuable consideration. The Financial Commissioner’s Rulings 
V and VI of 5th June 1868 apply to both sankalp aud birt 
by favor, and they are ordered to be similarly dealt with.’* 
He then quoted Ruling V, which is set forth in their Lordships’ 
judgment, adding that it seemed that the rulings were in no 
way affected by Act XXXII of 1871, The Oudh Civil Courts 
Act, 1871.” 

Mr. Doi/iie and Mr. II, JF. Arathoon for tlie appellant. 

The respondeut did uot appear. 

It was pointed out that Act XVI of 1865, s. 5, with which 
was to be read Act XlII of 1866, rc[>ealcd the rules of limita*^ 
tion relating to under-tenures previously in force. But it was 
contended that the question was uot one merely of the limita- 
tion of a class of suits, but one of title. The rules in the 
schedule of Act XXVI of 1866, The Oudh Sub-Settlemeut 
Act,” were referred to. 

Their Lordships’ judgment was delivered by 

SiK R. P. Collier.— In this case the plaintiff made a 
claim to a settlement iu virtue of his under-proprietary 
right, which he describes as that of a birt zemindar,” in 
^weuty-cight villages ; but that claim has now been reduced 
to a claim iu respect of two villages and half of a third. It 
was at first dismissed by the Settlemeut Officer^ on the 
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ground that, inaemuch as tlie plaintiff did not prove that he had 
been in possession in 1262 and 1263 Pasli— in other words, 
in the year 1855, the year before the annexation of Oudh — hh 
claim could not be entertained. The Commissioner of Oudh 
not being satisfied with the decision on this ground, remanded 
the case ; and upon remand, first the Settlement Officer, and 
secondly the Coininissioner, found that the plaintiff was entitled to 
the right lie claimed, which is sometimes described as a birt 
sankalp** right, sometimes as a ‘^sankal])’^ right (some 
kinds of satikalp being almost identical with that of birt, 
some being different from it), and an uuder-settlemeut was 
decreed to liirn. The Judicial Commissioner, in pursuance of 
a power whicii ho po.sses.sed, allowed an appeal to this Board 
upon a point of law wliicli lie states to be, whether para. 5 
of lluling y of the Finaucial Commissioner, which he sets out, 
was or was not correct. Tlie ruling is in these terms : ‘‘ lu 
the investigation of this and all cases of the same nature it 
must be remembered tiiat the extension of the term of limi- 
tation made by Act XVI of 1865 is founded only on the 
agreement of the taliikdars, and does not apply to tenures 
originating in favor, A claimant who cannot prove pos- 
session of his saiikalp holding in 1262-63 Fasli, lias no 
locus standi in Court,'’ Tlii.s ruling appears to be based upon 
a circular of 1861, which their Lordships will assume to have 
had at tlie lime tlic force of law. The passages in that circular 
on which the ruling is sniiposed to be founded are principally 
these ; The first section enacts, “ Though the settlement 
recently concluded with tiio talukdars has been declared final 
and [icrpctual, subject only to revision of assessment, it has 
at the same time been provided that the rights of the under- 
proprietors, or parties holding intermediate interest in the 
laud between the talukdar and the ryot, shall be maintained, 
as these rights existed in 1855.” Then follows s. 24, which 
relates to birt tenures, and is in these terms : Where the 
birtiah has lost possession, there is no more to be said. We 
are not to restore it to him. But the Chief Commissioner 
is clearly of opinion that the birtiahs who are found iu 
* direct engagement with the State at annexation, or who have 
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1880 uninterruptedly held whole villages on the terms of their 
Dnio Bijai pottas under the talukdars, must be maintaiued in the full 
Enjoyment of their rights in subordinatiou to the talukclars.” 
Then come other sections which illustrate the meauing of birt. 
Section 25 says : “ The' meaning of tlie term ‘ birt’ is a 
'cession.* It was the purchase of the proprietary rights subor- 
dinate to the talukdar on certain conditions as to payment of 
rent, which were held to be binding, though undoubtedly often 
violated by superior power.” Section 26 runs thus; ^‘In- 
structions are also required regarding the treatment of sankalp 
at settlement. Some sankalp is of much the same nature 
as birt, and therefore will be governed by the same rules ; 
but it differs so far from ‘ bai-birt’ that it is a condition 
of the former tenure that the talukdar can redeem it at 
any time by repaying the purchase-money. The option of 
availing himself of this condition should be afforded him at 
settlement. Other ‘Sankalp,’ that which is styled ‘kushust,* 
and is usually given to Brahmins and Pundits, is a purernaafi 
tenure given by the talukdar, and will be treated like other 
rent-free grants by talukdars.” The latter words refer us 
back to 8. 20, which is in these terms ; “ Tiiose birts con- 
ferred by favor, or ‘ regatte* birts, as they are styled, in con- 
tra-distinction to the former, or ‘bai-birts,’ are not birts in their 
essential characteristics, but are identical with the rent-free 
grants made by talukdars, and therefore liable to resjimption 
by them at regular settlement, when the Government will 
take its full share of the rental, as has already been explained 
in para. 14 of tbe maafi rules.” 

Their Lordships observe that the ruling referred to by the 
Judicial Commissioner draws a distinction in reference to the 
application of the term of limitation (as it is called) to birt 
tenures and to tenures in the nature of sankalp, which are 
to some extent different from hirt tenures, and are assumed 
to be held at the option of the talukdar ; but their Lordships 
find no such distinction in the circular of 1861. The words 
treated as words of limitation in s, 24 ap[dy to all birt 
tenures. If a sankalp be a birt tenure, they apply to it; 
if it be not a birt tenure, they do not apply to it, and it follows 
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that there is no term of limitation in the circular order appli- 
cable to saiikiilps. But it must be assumed for the present 
purpose that this is a sankalp to which the term of limita^ 
tion, as it is called, applies; that is to say, that it is a sankalp 
of the nature of a birt, which seems to be the effect of all the 
holdings ill this case. 

Sections 1 aud 24 enact in effect that if a birtiah is out of 
possession in the year 1855, his claim cannot be recognized. 
Tliey are not, in the technical sense, enactments of limitation, 
though their effect is in some respects the same, viz,, to prevent 
the owner of a birt tenure being heard to support his claim j 
and tlicy appear to be treated as enactments of limitation by 
the authorities in Oudh, and to some extent by the Legislature 
itself. We then come to a statute, No. XVI of 1865, which is 
inlitled An Act to remove doubts as to the jurisdiction of 
the Eeveiiue Courts in the Province of Oudh.’^ Section 5 is 
in these terms : No suit relating to any under-tenure which 
shall be cognisable in any JJevenue Court under this Act ” — 
and claims of this kind come under that category — shall be 
debarred from a boarlng under the rules relating to the limit- 
ation of suits in force in tlie Province of Oudh, if the cause 
of action sliall liave arisen on or after the 13th day of Febru- 
ary 1844,” that is, twelve years before the annexation of Oudh, 
which occurred on the 13tli February 1856. Act XIII of 1866 
followed, which is very much in pari materia. The 1st 
section, after re-enacting in almost the same words tlie provi- 
sions of the 5th section of the former Act, goes ou to say; 

Ami any suit or upfieal relating to any tenure, and cognisable 
as aforesaid, which may have been rejected or dismissed upon 
the ground that the suit was barred under the said rules, may 
be revived aud heard on the merits if the cause of suit shall 
have arisen on or after sucli day,” that day being the 13th 
February 1844. It appears to their Lordships that, whether 
the provision in the Cliief Commissioner’s circular order refer- 
red to be considered a provision of limitation or not, it was in 
effect repealed by these statutes, and that the suit of a birtiah 
became cognisable, notwitlislaudiiig that he may not have been 
' in possession in 1855. Therefore, as far as any objection could 
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1880 be raised on the question of limitation, their Lordships are of 
Duio Bijai opinion that these two statutes are an answer to It. 

; Hut it has been contended that the disability which it is 
said the plaintiir labors under to prove his title, is not in effect 
a disability under a Statute of Liinitations, but a disability 
affecting the title itself. Act No. XXVI of 1866 is relied upon 
for this purpose. It is entitled “ An Act to legalise the rules 
made by the Chief Commissioner of Oudh for the belter 
determination of certain claims of subordinate proprietors in 
that Province;” and it enacts, ‘MVhereas certain rules have 
been made by the Chief Commissioner of Oudh for the better 
determination of certain claims by persons possessed of subor- 
dinate rights of property in the territories subject to liis 
administration ; and whereas it is expedient that such rules 
shall have the force of law, it is hereby enacted as fidlows: — 
1. — The rules for determining the condilions to which ])erson8 
possessed of subordinate rights of property to talurjas in the 
territories subject to the administration of the Cbiel Commis- 
sioner of Oudh shall bo entitled to obtain a snb-settlemcnt of 
lands, villages, or subdivisions thereof which they behl under 
talukdars on or before the I3tb day of February 18t56, and 
for determining the amounts payable to the talukdars by such 
subordinate proprietors, which rul(?s were made by the said 
Chief Commissioner, sanctioned by the Governor-General of 
India in Council, and published in the Gnzette of India for 
September 1st, 1866, and which are ropubli>bed in tlie sche- 
dule to this Act, are hereby declared to have the force of law.” 

It lias been contended that the rules which have the force of 
law under this scbcdnle bar the plaintiff's claim. The chief 
reliance has been placed upon hs. I and 2. The first sec- 
tion is to the effect that — “The extension of the term of limit- 
ation for the bearing of claims to under-])roprietary rights 
in land, makes of itself no alteration in the principles liilberto 
observed in tlio recognition of a right to sub-settlement.” 
Rule 2 goes on to say, “ When no rights are proved to have 
been exercised or enjoyed by an under-proprietor during the 
period of limitation, beyond the possession of certain lands 
as seer or nankar, no sub-settlement can be made. But the ' 
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claimants will be entitled, in accordance with the rules con- 
tained in the circular orders which have liitlierto been in 
force in Ondli upon this subject, to the recof^nition of a pr(\- 
prietary rigiit in such lamls.” Tliat does not apply to this 
case. “ To enlitle the claimant to obtain a sub-settlernent, be 
must sliow that lie [lossesses an under-jiroprielary right in the 
lands of which the sub-settlement is claimed, and that such 
riglit has been kept alive over the wliole area claimed within 
the period of limitation.’* So far it appears to their Lordships 
that the finding of tlio Courts is in favor of the plaintiff. He 
must be taken to have kept alive bis rights until be was ousted 
in the year 1851, wbicli tlieir Lordships find upon the evi- 
dence was the time when he was ejected by the Rajah. Then 
follow these words, on wlilch reliance lias been placed : He 
must also show that he, eitlier by himself, or by some other 
person or persons from whom be has inberiied, luws, by virtue of 
liis under-proprietary right, and not merely through privilege 
granted on account of service or by favor of the talnkdar, 
lield such lands under contract (pneka), with some degree of 
continnousness since the village came into the tainka;” and 
the next section explains wiiat is meant by some degree of 
contimionsiiess.'’ It has been argued that, inasmuch ns this is 
a sankalp tenure of the knslmsb description, aud held mere- 
ly by favor, and not as of right, the plaiiitilF is excluded by 
the above w'ords. Tlicir Lordships are of opinion, however, 
that be is not so exelndod ; they adopt the fiinlings of fact of 
tlie dllFcrent Courts. The claim of the plaintiff is treated in 
the first place by the Settlement OlBcer, who orlgnally dismiss- 
ed it on the grounds which have been stated, as a claim not to 
knsbnst,” but to ‘‘birt sankalp.” Tlie judgment of tlie 
first Court upon remand is to this effect : I ciinsider it proved 
tliat there were five sankalp villages lield by the jikintiirs 
family; that about l‘25(i Fasli” (it is agreed that that should 
stand 1258 Fasli) ‘‘they lost possession when Jadunath 
executed the conditional deed-of-sale, Tliere is proof tliat the 
plaintiff held his share separately, from the defendant’s own 
written note on the wnjibularz presented by Jadunath, and as the 
defendant neglects to produce the deed, there is no evidence to 


225 


1880 


Brio Bijai 
Sing 

V. 

Gopal Bat 
Panday. 



226 


THE INDIAN LAW REPORTS. 


[VOL. VI. 


1880 show tliat Juduiiath did or could legally convey the rights of 
Drig Bijai Gopal Datt; tliat the Rajah had no right to eject him in 1856 
^fasli; and he is now entitled to regain possession and to hold 
^pInday^^ as an under-proprietor.” That decision is confirmed by the 
Commissioner, Mr. Ca])per. 

It appears to tlicir Lordships that the effect of the finding is, 
that tlie plaintiff did hold, not merely in tlie words of the sec- 
tion, through privilege granted on account of sevvices or by 
favor of the tainkdar,” but by an under-proprietary right, 
which is distinguished from a holding through privilege or 
favor; that he was entitled to hold, not merely during the will 
of the talukdar, to which the latter part of the section appears 
to point, hut in invitnm ; and their Lordships are of opinion 
that from the length of his holding, which appears to be con- 
siderable, and the circumstances wliicU have been found in the 
case, it may fairly be inferred that he lield ^^pucka,’' or under 
contract, or at all events under an arrangement from which a 
contract might be inferred. That being so, their Lordships are 
of opinion that lie is not excluded, by the words which have 
been read, from the right of coming before the Court and prov- 
iui; his case. 

It has not been seriously disputed that, if tliis be so, he has 
held with that degree of coiitinuousness which is required by 
the Act. 

For these reasons their Lordships are of opinion that the 
decision appealed against is right, and they will humbly advise 
Her Majesty that the judgment of the Commissioner be affirmed. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. Young^ Jackson^ and 
Beard, 
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SMALL CAUSE COURT REFERENCE. 

« 

Before Sir Bichard Garth^ Kt^ Chief Justice^ and Mr, Justice Pontifex, 

MACKILLICAN ». TIIK COMPAGNIE DBS MESSAGERIES 1880 

MAlilTIMES DB FRANCE * 19, 20, 

5 - 23 . 

Bailment^ Passenger's Luggage — Ticket — Conditions endorsed^Negligence ^ 

—Begistralion of Luggage-- Common Carriers— Foreign Steam Skip 

Company— Contract Act {IX of 1872), s, 151. 

In a suit for damnges for loss of passenger’s luggage by tlie wreck of a ship 
belonging to a foreign company, it appeared that the plaintiii had received a 
ticket ill the French language, which on its face stated that it ought to be 
signed by the passenger, and that it was issued subject to certain conditions 
on the back. These conditions, among other things, stated that the company 
^youid not be responsible for loss or damage arising from accidents or risks 
of the sea; that the ticket was delivered subject to the conditions that certain 
articles of a speci/ied nature should be made the subject of a special declar- 
ation, in default of which the company would not be liable; that the com- 
pany would not be answerable for unregistered luggage ; and that luggage 
might be insured at any of the company’s offices. It was not stated where 
registration of luggage might be cdocted. The ticket was not signed by 
the plaintiir. 'Die plaintid alleged that he did not understand the French 
language, and that the conditions hud not been explained to him by any 
person. 

Betd, that the company being a foreign company were not common 
carriers ; 

that the plaintirt was bound by the clauses and conditions on the back of 
the passage-ticket ; 

that none of the conditions had the effect of relieving the company from 
the conseciuencc.s of their own negligence ; 

that, in order to establish a defence upon the ground that the plaintiff’s 
luggage was not registered, it wa.s necessary for the defendants to prove, not 
only that the plaintiff’ was bound by the conditions, but also that they were 
ready and willing to register the plaintiff’s luggage, and that the plaintiff did 
not in fact register it; 

that ns the contract was made in Calcutta, the defendants were bound by 
the provisions of s. 151 of the Indian Contract Act. 

This was a suit for tlamagos for loss of luggage. On the 17th 
Juno 1877 the Steamer il/ci/i:ouj/,belougiug to the defeiidaut com- 

* Case stated for the opinion of the High Court under s. 7 of Act XXVI of 
1864 by 11. Millett, Esq., First Judge of the Calcutta Court of Small Causes. 
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1880 pany, by which the plaintiff was a passenger, was wrecked off 
'’'mackil- Cape Giiardafui, and the plaintiff’s luggage was lost. The ])lain- 
tiff'sued the company as common earners, alleging that the loss 
iMONTE^mvs <-’aiised by unskilful navigation, and by the negligence of the 
Wessaueiiiks ylgcers and crew of the vessel. The passage- ticket, which was 

MaiUTIMES , Ti 1 1 

DE Fkaxce. in the French language, stated the name ot the vessel, the name 
of the captain, the time of departure, the place of departure, and 
the place for which the passenger was booked, and also the amount 
of passage-money received. Towanls the top of the ticket, in a 
conspicuous position, the following words were printed in red 
letters : “ Tliis ticket, in order to be available, ought to be signed 
by the passenger to whom it is delivered and at the foot of 
the ticket tlie following words, also in red letters, were printed: 
“ I, the undersigned passenger, accept this j)assage-ticket subject 
to the clauses and conditions printed on the back.” The materi- 
al clauses and conditions were as follows : — 


“ The company is not resi)onsible for losses or damages arising 
from accidents or risks of the sea, or from any other fortuitous 
cause.” 

Passage-tickets are delivered subject to the conditions there- 
on.” 

“ Specie, jewellery, and precious articles should be made the 
object of a special declaration; in default the passengers will 
be without remedy against the company.” 

“ The company will not be answerable for unregistered lug- 
gage.” 

“ The company will not be answerable for delays or damages 
whicli luggage may sustain ; but luggage may be assured against 
maritime risks, by means of a moderate [)reniiuin by virtue of the 
floating [)olicies of the com])any. This assurance may be effected 
in all tiie offices of the company^” 

The ])laintiff did not sign the ticket, and he stated that he did 
not understand the French language, and that the clauses and 
conditions on the ticket had not been explained to him. 
The learned First Judge of the Calcutta Small Cause Court 
found that the captain of the steamer failed to exercise that 
amount of care that a prudent man would, under similar 
circumstances, have doue ; that the plaintiff was not bound b^ tho 
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clauses and conditions on the back of the passage-ticket ; that, 1880 
if he was so bound, the defendant-company had not shown that Mackh- 

, * • LICAN 

they were absolved from liability by means of such conditions; v, 
that the defendant-company were not common carriers; and that 
tliey were subject to the provisions of s. 151 of the Indian 
Contract Act. He further found, that the plaintiff had proved de France. 
his damages, and, contingent upon the opinion of the High 
Court, gave the plaintiff a decree for the whole amount claimed. 

The following were the questions submitted : — 

(i) — Are the defendant-company common carriers ? 

(ii) -— Is the plaintiff bound by the clauses and cojiditions at 
the back of the passage-ticket ? 

(iii) — Could the defendant-company, by express contract, or by 
special acceptance of conditions as to the terms upon which it 
was prepared to cany passengers and their luggage, protect itself 
from liability for loss resulting from its negligence i 

(ivj—IIas it done so in this case ? i, e., are the conditions wide 
enough to include loss resulting from negligence, and is the plain- 
tiff bound by such negligence ? 

(v) — Whether it lay on the company, iindei- all circumstances, 
to prove substantively that it had provided machinery for the 
registration of passenger’s luggage ? 

(vi) — Under the circumstances set out, does the defendant-com- 
pany come under the [U’ovisions of s. 151 of the Indian Contract 
Act, 1872 

(vii) — If the defendant-company come under the provisions of 
s. 151 of the Indian Contract Act, 1872, arc such provisions 
absolute, or can the defeiidaut-comi)any protect itself from 
liability for negligence by special contract ? 

Mr. Stolcoe for the plaintiff. 

Mr. llill for the defendants. 

Mr. Stokoe. — The only question is, whether the defendant- 
company is discharged from liability by the terms of tho 
passage-ticket. In the case of Taiibimn v. The Pacific Steam 
Navigation Co, (1), which was relied upon on the other side 
. (1) 26 L. T., N. S., 704. 
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1880 in the Court below, as showing that conditions of the nature of 
Vackii,- t^eso would relievo a company from liability for negligence, the 
words were much wider. The condition there was, that the com- 

Thb Com- pgjjy -nrould not be liable “under any circumstances whatever.” 

Messageries [Pontifex, J.— Is not the case within s. 151 of the Contract Act ? 

DB Feaece. Have not the company taken as much care of the goods bailed 
to them as a man of ordinary prudence would of his own 
goods ?] Our case is, that the company were guilty of negli- 
gence. The effect of this section is to prevent bailees from con- 
tracting themselves out of liability for negligence. [PoNTlFEX, J. — 
Is a steamship company a bailee of goods which remain in their 
owner s possession ?] Yes, the loss was occasioned by an act 
entirely beyond the plaintiff’s control. In Cohen v. The South- 
Eastern Raihvay Co. (1), the ticket given to the plaintiff con- 
tained a proviso, that the company would in no case be respon- 
sible for damages to luggage to a greater extent than £C ; and it 
was held, that the condition was void by reason of s. 7 of 
17 and 18 Viet., c. 31, and s. IG of 31 and 32 Viet., c. 119, 
and that the defendants were liable for loss to a greater ex- 
tent than £6 caused by the negligence of their servants. In 
Henderson v. Stevenson (2) the ticket contained, on the back 
of it, an intimation that the company would not be liable 
for losses of any kind, or from any cause. It was proved that 
the plaintiff did not look at the ticket, and that his attention 
was not called to the intimation, and the House of Lords held, 
that the plaintiff was not bound by it. It has been decided by 
the Bombay High Court that carriers are governed by s. 151 of 
the Contract Act — Kuverji Tulsidas v. The Great Indian Penin- 
sula Raihvay Co, (3) and Ishwardas Golabchand v. The Great 
Indian Peninsula Railway Co. (4). [Gaiith, C. J. — This 
contract is to be performed on the high seas. Is there not any 
Carriers’ Act which would apply ?] It was assumed that, according 
to the Peninsular and Oriental Co, v. Shand (5), the contract 
was to be governed by the law of the place where it was entered 
into. [PoNTiFEX, J.— The plaintiff did not sign the ticket ; can 


(1) L. 11., 2 Exoh. D., 253. (3) 1. L. R., 3 Bom., 109. 

(2) L. R., 2 Sc. App., 470. (4) 11 , 120. 

(5) 3 Moore’s P.C.(N,S.), 272. 
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he be said to have complied with the conditions ?] No, and even if 
the contract was completed, s. 151 prevents the defendants 
from contracting themselves out of their liability. It is against 
public policy to allow carriers to protect themselves from the 
consequences of their own neglect. The defendants point out 
where insurances may be effected, but they do not point out 
where a passenger is to register luggage, and the Court will not 
assume that the plaintiff was aware of the place. It is doubtful 
whether the defendants are common carriers. If they are, they 
are insurers, and they may protect themselves from liability by 
special contract— JTAc Duero (1). But where the conditions 
impo«!ed l)y a common carrier are capable of two constructions, 
the Court will lejin to that construction which will prevent the 
carrier from contracting himself out of his liability — Phillips 
V. Olark (2) and Grill v. General Iron Screw Colliery Co, (3). 
Tlie defendants arc in this dilemma. If they are common car- 
riers, they are insurers, and liable for damages however caused, 
and they will not be allowed to contract themselves out of their 
liability for negligence, unless they expressly say that they will 
not be liable, and that is assented to by the other party to the 
contract. If they are not common carriers, then they come under 
the Contract Act, and under s. 151 cannot relieve themselves 
from tlie duty of taking as much care of the goods bailed to 
them as a man of ordinary prudence would take of his own pro- 
perty. The contents of the ticket should have been explained 
to the passenger. [Gauth, C, J.— Why should not the defendants 
be able to contract themselves out of their liability under s. 10 ?] 
It would be an unlawful act. [Gauth, C. J. — Such a contract 
is not “ forbidden by law” under s. 23 ; there is nothing in s. 151 
to “forbid” it.] I contend that on the effect of s. 152 it would 
defeat the provisions of the Act. Section 152 gives the bailee 
power to affect his special liability by special contract. He may 
contract to incur a greater liability, but not a less. 

Mr. Hill— It has been contended that s. 151 of the Contract 
Act casts a duty on bailees of goods which they cannot contract 

(1) L. R., 2 Ad. and E., 393. (2) 2 C. H. (N. S.), 156. 

(3) L. R., 3 C. P., 476. 
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1880 themselves out of. But the cases of Kuverji Tulsidas v. The 

Mackil- Great Indian Peninsula Railway Co, (1) and Iswardas 

V , " Golahchand v. The Great Indian Peninsula Raihvay Co, (2) do 

PAONiE^DKs question referred in the first case was, 

Messageries ^^hether the defendants could rely on the provisions of s. 152 
Maritdies . ^ . 

DE Fjiance. as protecting themselves from liability in respect of goods carried 

by them for reward, and all that the High Court say is, that the 
Carriers’ Act does not apply ; that railway companies are governed 
by the Contract Act; and that they come under s. 151 ; and the 
Court held, that they do not come under the higher burden imposed 
on common carriers. Section 1 of the Contract Act provides that 
nothing in the Act shall affect the provisions of any Statute, Act, 
or Eegulation not thereby expressly repealed, nor any usage or 
custom of trade, nor any incident of any contract not inconsist- 
ent with the provisions of the Act. There is nothing in tlio 
Act to prevent parties to a contract of bailment importing into 
tlm contract a provision exempting the bailee from liability. 
Freedom of contract is not fettered otherwise than as provided 
in Chap. II. The case docs not come witliin any of the j>rovis()es 
contained in ss. 10 and 23. Section 150 provides that if goods are 
bailed for hire, the bailor sliall be responsible for any damages 
arising from faults in the goods bailed, Avhethcr he Avas or Avas 
not aAvarc of the existence of such faults. But suppose A goes 
to B, and says, — “ Send me your carriage for hire and B says, — 
“There arc defects in it, but I Avill not be responsible for any 
damages;” and A takes the carriage and suffers damage ; would 
not the contract be a good defence to an action ? A contract 
by a bailee contracting himself out of liability cannot be said 
to be opposed to public policy. The cases of Phillips v. 
Clark (3) and Grill v. General Iron Screw Colliery Co. (4) are 
English cases, and I submit that English laAv docs not apjJy to a 
French company. Prior to the Railway and Canal Traffic Acts, 
conditions very similar to those in this case Avere held to cover 
loss by negligence— Pcc/j V. North Staffordshire Railway Co. (5). 
Before the Carriers’ Act, 11 Geo. IV and 1 Win. IV, c. 68, carriers 

(1) I. L. U., 3 liora., 109. (3) 2 C. B. (N. S.), 156. 

120. (4) i, K., 3 (j. P., 476. 

(5) 10 II. L. C., 478. 



VOL. VI.] 


CALCUTTA SERIES. 


. 233 


used to limit their liability by public notice— Carr v. Lanca- 
shire and Yorkshire Raihoay Go. (1), and they also had some 
power of imposing conditions on their common law liability by 
special acceptance without the assent of the customer to those 
conditioiis-^A/cilfaims v. Lancashire and Yorkshire Railway 
Go. (2), or by special notice— If aZfcer v. York and North Mid- 
land Raihoay Co. (3). The plaintiff must have known that 
the ticket contained the terms upon which the defendants con- 
tracted with him. It cannot be said that the omission by the 
defendants to require the plaintiff’ to sign the ticket amounted 
to a waiver of the conditions in the ticket. The question is, has 
the carrier given notice of the conditions upon which he will 
carry tlie passenger ? If he has, that is sufficient to discharge 
h\m--Ziinz v. Soalh-Easiem Raihoay Go. (i) and Van Toll v. 
South-Eastern Railway Co. (5). In Harris v. The Great West- 
ern Railway Go. ((i) the ])laiutiff deposited luggage with the 
company to bo kept in tlie cloak-room of the company, and 
received a ticket, wliich on tlie face of it referred to conditions 
at the back which limited the comjiany s liability. It was held 
(the Court having power to draw inferences), that the luggage 
must be taken to have been deposited subject to the conditions 
on the back of the ticket, and that the company was protected. 
The principle which ajiplics to that case applies equally to this. 
In Rarkcr v. Soiiih-Eastmi Railway Co. (7) the facts were 
similar to those in Harris y. The Great Western Railway Co. (G). 
Two questions were left to the jury — (i) Did the plaintiff 
read, or Avas he aware of, the special conditions upon Avhich the 
articles were deposited ? (ii) Was the plaintiff’, under the cir- 
cinnstanccs, under any obligation, in the exercise of reasonable 
and i)roper caution, to road or make himself aAvare of the condi- 
tions ? Doth questions Avore answered in the negative, and the 
Court, having no poAver to draw inferences, folloAA^ed Henderson 
V. Stevenson (8), on the ground that the conditions had not been 


(1) 7 Ex., 707. 
p2) 4 II. and N., 327. 

(3) 2 E. and IL, 750. 

(4) L. R., 4 Q. B., 539. 


(5) 12 C. B. (N. S.), 75. 

(6) L. R., 1 Q. B. D., 515. 

(7) L.R.,1C.P. D.,618; S. C. on 
app., 2 7rf., 41G. 

L. R., 2 Sc., App., 470. 
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1880 assented to, and held that the company was liable. The case 

Mackil- i^vas appealed, and a new trial was directed on the ground of 
V. misdirection, inasmuch as the plaintiff could be under no obliga- 
PAGNiK^DEa I'ion to read the conditions ; and that the second question left to 
^ssAGERiEs ^]j 0 jjjiy ought to liavo bccn whether the company did that 
DE PaANCB, which was reasonably sufficient to give the plaintiff notice of 
the conditions. This last case entrenches still further on Hender- 
son V. Stevenson (1). 

Mr. Stohoe was not called upon to reply. 

The opinion of the Court (Garth, C. J., and Pontifex, J.) was 
delivered by 

Garth, C. J.— We think that the questions referred to us 
should be answered as follows : — 

(i) — The defendants, being a French company, are certainly 
not common carriers in the ordinary English sense of the word. 

(ii) — We consider that the plaintiff was bound by the clauses 
and conditions on the back of the passage- ticket. 

Although he may not understand French, he was a man of 
business contracting with a French company, whose tickets he 
knew very well were written in the French language. He had 
ample time and means to get the ticket explained and translated 
to him before he went on board ; and it very plainly disclosed 
upon the face of it that the conditions endorsed were those upon 
which the defendants agreed to carry him. We think, therefore, 
that he was bound by those conditions. 

The case of Henderson v. Stevenson ( 1 ) has been relied upon 
as showing, that if the plaintiff was not actually aware of the 
contents of the conditions, ho could not be bound by them; but 
that case is not in point. There the ticket which the plaintiff 
received did not disclose upon the face of it that there were 
any conditions on the back, and it was found, as a fact, that the 
plaintiff was not aware of any such conditions. 

Here the fact that there were conditions was plainly disclosed 
upon both sides of the ticket, and it was the plaintiff’s own fault 
if he did not make himself acquainted with them. We think 
(I) L. U., 2 Sc. App., 470. 
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that the principle of Parker v. The SouthrUastem Railway 1880 
Co, (1) and the observations of Lord Justice Bramwell in that Mackil- 

V 1. 1 , , I-ICAN 

case are directly applicable to the present. • v. 

It was contended also, that tlio conditions were not binding pagnie^des 
upon the plaintiff, because he did not sign the ticket ; but we 
think that the clause as to the passenger s signature was inserted de Feaege. 
for the benefit of the company, and that they had a right to waive 
it if tliey thought fit. 

(iii) — We do not consider it necessary to answer this question. 

(ivj— We are of opinion that none of the conditions have the 
effect of relieving the company from the consequences of their 
own negligence, the existence of which has been found in the 
case submitted for our opinion. 

(v) — We think that, in order to establish a defence, upon the 
ground that the plaintiff’s luggage was not registered, it was 
necessary for the defendants to prove, not only that the plaintiff 
was bound by the conditions, but also that they (the defendants) 
were ready and willing to register the plaintiff’s luggage, and 
that he (the plaintiff) did not in fact register it. So far as we 
can see, they have failed to establish both these points. It has 
not boon shown that, on the one hand, they were ready to regis- 
ter the luggage, nor on the other, that he did not in fact register it. 

(vi) — We think that, as the contract was made in Calcutta, the 
defendants were bound by the provisions of s. 151 of the Indian 
Contract Act. 

(vii) — We do not consider it necessary to answer this question. 

The judgment, therefore, that has been entered for the plain- 
tiff will stand, and the defendants must pay the costs of this 
reference. 

Attorneys for the plaintiff : Messrs. Watkins and Watkins. 

Attorney for the defendants : Mr. Orr. 

(1) L. R., 1 C. P. D., 618 ; S. C. on app., 2 Id., 416. 



THE INDIAN LAW REPORTS. 


[VOL. VI. 


236 . 

Before Sir Richard Oarth^ Ki.^ Chief Justice^ and Mr, Justice Mitter, 

1880 SIIUMSHER ALLY (Dependant) v, KURKUT SIIAll (Plaintiff).* 
July 19. ^ 

Review--~New Trial’^Moftissil Small Cause Court Act (XI of 1865), s, 21 
^ Civil Procedure Code (Act X of 1977), s, 624. 

A Jndge of a Mofnssil Small Cause Court has jurisdiction to direct a 
new trial of a case tried by his predecessor, s. 21 of Act XI of 1865 not 
having been repealed by the Civil Procedure Code 1877. 

Per Garth, C. J.— The Judge, however, in dealing with applications for 
new trial under s. 21, should have regard to the rule laid down in s. 624 of 
the Code of Civil Procedure. 


This was an application made to the Officiating Judge of the 
Sealdah Small Cause Court, under s. 21 of Act XI of 1805, for 
a new trial of a case, which had been decreed in favor of the 
plaintiff by Hr. Ryland, the permanent Judge of the Court. 
The plaintiff contended, inter alia, that, under s. 024 of the 
Code of Civil Procedure, no a})plication could be made to the 
Officiating Judge for a new trial. The plaintiff contended that 
the sections in the Civil Procedure Code relating to reviews, 
which are made applicable to Courts of Small Causes, liad 
virtually repealed s. 21 of Act XI of 1805, and that at any rate 
no new trial could be granted by a Small Cause Court Judge of 
a case tried by his predecessor unle.s9 upon the ground of some 
clerical error in the proceedings, or the discovery of some new 
and important matter or evidence. 

Baboo Saroda Churn Miller for the plaiutifL 

Munshee Serajul Islam for the defendant. 

The following judgments were delivered : — 

Gaiitjt, C. J.— As s. 21 of Act XI of 1805 has not been repeal- 
ed or affected by the Civil Procedure Code, 1877, 1 am of opinion 

* Reference, No. 12 of 1880, from Ihiboo Boloram Mullick, B.L., 
Olhciatiiig Judge of the 8mttU Cause Gourl; at Sealdah, dated the 8th , 
May 1880. 
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that the provisions of that section are still in force with regard 
to applications for a new trial, and that they are not directly 
controlled in their operation by s. 624 of the Civil Procedure 
Code. 

That the two procedures {viz.^ the one for a new trial, and the 
other for review) are both still in force, has virtually been 
decided by Mr. Justice Jackson and Mr. Justice Tottenham in 
the Small Cause Court Reference, Nos. 69 and 70 of 1879. 

At the same time I think it right to add that, having regard 
to the nature of the question referred to us, in my opinion any 
Small Cause Court Judge, in dealing with applications for a new 
trial under s. 21, is bound to observe and respect the manifest 
intention of s. 624, which is indeed only an enactment by the Legis- 
lature of the rule which had been previously laid down by this 
Court as a guide to the Judges of subordinate Courts when 
dealing on review with their predecessors’ judgments : see Ellem 
V. lianheev (1) and Roy Meghraj v. Beejoy Gohind Bitrral (2). 

It is to my mind manifestly improper for one Judge to review, 
or grant a new trial of, a case decided by his predecessor, where 
the alleged error consists in the determination of some question 
of law or fact upon which the one Judge has only the same 
materials and the same means of forming a satisfactory conclu- 
sion as the other. 

I think that it would be quite as indecent under such circum- 
stances for one Small Cause Court Judge to reverse a decision of 
his predecessor, as it would be for one Division Bench of a High 
Court, consisting of two Judges, to reverse the decision of another 
Division Bench of the same Court, also consisting of two Judges. 

Our attention was directed during the argument to a case 
decided by the Privy Council in the year 1876 — Reasut Hossein 
V. Hadjec Ahdoollah (3); but the point now under consideration 
was not discussed or even alluded to in that case. 

The question there arose was, whether one District Judge had 
jurisdiction to review the decision of his predecessor for any 
cause other than some positive and apparent error of law, or the 

(1) I. L. R., l Cftic., 184. (2) 197. 

(3) I. L. R., 2 Ciilo. 131 ; 8. C., L. U., 3 I. A., 221. 

31 
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1880 discovery of new evidence ; and their Lordships state in their 
Shumsher judgment that, looking to the extreme generality of the terms 
used in ss. 376 to 378 of Act VIII of 1859, they were not prepar- 
ed to say that one Judge had absolutely no jurisdiction to 
review the decision of his predecessor, whenever the parties 
failed to show that there was some positive error of law in the 
former judgment, or new evidence to be brought forward. 

That case was decided upon the language of the Civil Proce- 
dure Code of 1839, which differs in some respects from that of 
the new Code, and in which, notably, there was no provision 
similar to that in s. 624. 

This section seems to me to declare very plainly what the 
views of the Legislature are upon the point now under dis- 
cussion. 

It is very probable that, at the time when these review 
sections of the Civil Procedure Code were passed, the operation 
of s. 21 of the Act of 1865 did not receive sufficient attention. ■ 
As Small Cause Court cases in this country are tried, both 
as regards law and fact, by the Judge alone, it is difficult to 
conceive any reasons which would justify a new trial which 
would not also afford good grounds for a review ; and if so, the 
principle, if not the actual provisions, of s. 624 ought to be 
applicable to new trials as well as to reviews. 

Although, therefore, in this instance, the Small Cause Court 
Judge has jurisdiction, under the circumstances, to entertain the 
application for a new trial, I think that, in the exercise of that 
jurisdiction, he should be guided by the considerations to which 
I have referred. 

Mitter, J. — I am also of opinion that the present Officiating 
Judge of the Court of Small Causes at Sealdah has jurisdiction 
to entertain an application for a new trial. As to the grounds 
upon which he should grant a new trial in the case out of which 
this reference has arisen, I express no opinion, as that is not one 
of the questions referred to us. 
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Before Mr, Jmtice Morris and Mr, Justice Prinsep, 

ALMAS BANEE and others (P/.aintiffs) v, MAHOMED liUJA and 
OTHERS (Defendants).* 

Limitation Act {XV of 1877), s, 25 ; sched, «, art 66— Bowrf. 

Where a bond, by its terms, stated that money advanced should be repaid on 
the 30tb Pous 1283 B. S., and it so happened that, in the year 1283, the month 
of Pous consisted only of twenty-nine days (the 29th Pous, answering to the 
12tli January 1877), held^ that a suit brought on the 13th January 1880 was 
in time. 

This was a reference made to the High Court under s. 617 
of Act X of 1877. 

The plaintiff brought a suit on the 1st Magh 1286, B. S. 
(corresponding with 13th January 1880) to recover a sum of 
money advanced to the defendant, and secured by a bond dated the 
16thKartic 1283 B. S., the due date of repayment of the advance 
under the bond being stated to be the 30th Pous 1283 B, S, 

It so happened tliat, in the year 1283 B. S., the mouth of Pous 
consisted only of twenty-nine days, the last day of the mouth 
corresponding with tlie 12th January 1877. 

The plaintiff contended that, as there was no 30th Pous in the 
year 1283,* his suit was in time if brought on the 1st Magh 1283. 

Tlie defendant contended, that the suit was barred by limita- 
tion, it not having been brought on or before the 29th Pous 
1283, corresponding witli 12th January 1877. 

The Munsif held, that the parties evidently intended that the 
bond should be payable on the last day of the month of Pous 1283, 
irrespective of the number of days the month should consist of, 
and that, therefore, the suit was barred ; but, at the request of 
the plaintiff, he referred the case for the opinion of the High 
Court. 

• Civil Reference, No. 6 of 1880, from Baboo Karunamoy Banerjee, B. L., 
Sudder Mniisif of Sudbaram, in the District of Noakhally, dated the 26th. 
February 1880. 


1880 
June 10. 
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1880 Tlie opinion of tlie Court (Moums »nd Pbinsep, JJ.) was 

A 1 .M.V 8 as follows:— 

Saneb 

V . ' , -Morris, J.— This is a case referred by the Sudder Munsif of 

Sudharain, under s. 617 of (Jie Code of Civil Procedure, raising 
the question of the date of payment fixed in a bond as govern- 
iiig the application of the law of limitation. 

The date for payment of the money due under the bond is 
entered in it as the 30th Pous 1283. The month of Pous varies, 
sometimes containing twenty-nine and sometimes thirty days. 
In the year 1283 the month of Pous contained only twenty-nine 
days, and the 29th, or the last day of Pous, corresponded with 
the 12th January 1877. 

The present suit, to realize the money due on this bond, was 
brought on the 13tli of January 1880, and the point submitted 
to us is, whether tlie suit has been brought within three years 
from the date on which the money became payable. 

The Munsif states as his opinion, that ^4he parties never 
intended that the day of repayment should be in the month of 
Magh. By oo (30th Pous) the parties, according to the 
custom of the country, evidently intended the last day of the 
mouth of Pous 1283, irrespective of the number of days the 
month should consist of.” 

This is, no doubt, one mode of interpreting this term of the 
contract. At the same time we think that, when the bond, by 
its terms, gives expressly thirty days from the commencement of 
Pous as the limit of payment, the period of limitation applicable 
to a suit brought to enforce payment should be reckoned from 
such thirtieth day. Both parties, at the time of execution of the 
bond, understood that there were tliirty days in Pous of that year, 
and so made the thirtieth day the limit day of the term of pay- 
ment. There is nothing in their conduct, or in the terms of the 
agreement, from whicli it can be inferred that they intended the 
29 ih of Pous to be the limit. We are not aware that the 
custom of the country is as stated by the lower Court, nor does 
it appear ll»at it was established in evidence in the present case. 
Consequently, the present contention of the obligor is, in our 
opinion, in direct o[iposition to this the original understanding 
between the parties. The obligor, as it seems to us, wishes to * 
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evade, by this plea of limitation, the payment of a just debt and 
to act contrary to the expressed intentions of the parties at the 
time of entering into the contract. • 

Accordingly we are of opinion that this suit is not barred by 
limitation. 


PRIVY COUNCIL. 

GOURUIIANDIU RAl (Defkndant) r. PROTARCllANDRA DASS 
(Plaintiff). 

[On Appeal from tbe High Court at Fort William in Bengal.] 

Principal and Surety— Giohiff. Time -^Interest paid in ndvance— Discharge of 
Surety— Accommodation Acceptor— Contract {Act IX of 1872), s. 13.5. 

The drawer of hundia paid advance interest to tlie holder to obfain time, 
which he did obtain, for payment after due date. Ileld^ that the H.ability of 
an accommodation acceptor of tiie hundis depended on whether he knew of 
and consented to this arrangement. 

Held on the merits, that he knew of, and consented to, advance interest 
being taken. 

ArPKATi from a decree of a Divi.sional Bench of tlie High 
Court of Bengal, dated 16th May 1878, reversinir, so far as it 
affected this appellant, a decree of the Suhordinate Judge of 
Dacca, dated Mih Septeml)er 1876. 

Tlie facts of the case and judgment appealed from are reported 
in the Indian Law Reports, 4 Calc., 132. 

Mr. Cowiey Q. C., and Mr. Doj/ne, for the appellant, argue«l, 
tliat the plaint iil had failed to prove (hat such an assent had 
been obtained from the surety as was contemplated in the 
proviso contained in the 133th section of the Indian Contract 
Act, 1872, which was the law governing this case, and that, 
therefore, the surety had been discharged. 

Mr. Leith f Q. C., and Mr. Graham, for the respondent, were 
not called upon. 

Their Lordsliips* judgment was delivered hy 

Sir J. W. Colvilk.— A ccepting the facts found by both the 

* J. W. Colvilk, Sir B. Pracock, Sir M. E. Smith, and 

•Sill R, P. Collier. • 
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Courts in India, their Lordships agree with the High Court 
tliat the liability of the appellant, as accommodation acceptor 
of the huudis, depends on the answer to be given to the ques- 
tion whether he knew of, and consented to, the advance interest 
being taken. The High Court lias answered the question in 
the affirmiitive, and their Lordships entirely agree in that con- 
clusion. Monoliur Laha’s evidence alone is sufficient to 
establish the fact that the defendant did know of, and consent 
to, the payment of the advance interest ; and he was a witness 
called by the appellant. Nor do their Lordships think that 
the testimony of the witnesses adduced by the plaintiff is, 
though exceptions may be taken to parts of it, altogether 
inconsistent, as has been argued, with that of Monoliur Laha. 
That which relates to a conversation between the plaintiff and 
defendant in the billiard-room of the former, upon which there 
was no cross-examination, is quite consistent with all that 
Monohur Laha has deposed to. Again, the probabilities of the 
case appear to their Lordships to be all in favor of the con- 
clusion of the High Court. Pogose, the drawer ofthehundis 
and the party primarily liable upon them, was absent from his 
place of business ; his affairs were evidently in a very shaky 
condition ; and although it was possible that when he came 
back again he might be able to make some arrangement for the 
])ajment of the hundis, he had no present means of meeting 
them. In these circumstances it is hardly conceivable that the 
plaintiff would enter into a transaction, the effect of which 
would be to relieve the only solvent party from liability upon 
the hundis. On the other hand, it was much to the interest of 
the defendant to take the chance of the re-establishment of 
Fogose’s credit, and therefore to assent to such an arrangement 
as was actually made. 

Their Lordships, therefore, will humbly advise Her Majesty 
to affirm the judgment of the High Court, and to dismiss this 
appeal with costs. 


Appeal dismissed. 


Agent for the appellant : Mr. T. L. Wilson. 

Agents for the respondent: Messrs. Watkins and Lattey. 
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GRISIICHUNDER CHUCKERBUTTY and AMOTHSBf Guardians of 
Dvarkamath Cruckerbuttt, a Minor (Defendants) v. JIBANESWARI 
DEBIA, Mother and Guardian of Kailas Chunder CHOCKERBUTTt 
(Plaintiff). 

AND 

GRISIICHUNDER CHUCKERBUTTY, Guardian op Dwarkanath 
Chuckrubutly, a Minor (Defendant) v. BISKS VVARI DKBIA, Moiher 
AND Guardian of Frosunno Kumar Chuckerdutty (Plaintiff). 

[On Appeal from the High Court, Bengal.] 

Sale in Execution of the “ rights tith^ and interest ” of a Judgment- Debtor in a 
partly executed Decree —Possession of land attached under Reg. V of 
1805, Right of Purchaser, 

A decree of the year 1843 awarded to persons, afterwards represented by 
the respondents, the possession of a moiety of a taluk, wliich had been since 
1837, and remained till 1866, under attachment by the Collector in virtue of 
an order made under Reg. V of 1812. The Court which granted the 
decree, intending to execute it, approved the proceedings of an Amin pur- 
porting to put the decree-holders into constructive possession of a certain 
number of mouzns of the taluk. 

In 1850, the appellants, in execution of a decree for money obtained by 
them against the respondents, purchased at a sale, amongst other things, 
their right, title, and interest*' in the decree of 1843. Held, that possession 
of the mouza having been delivered, so fur as it could be delivered, con- 
sidering the attachment to which the taluk containing these mouzas was 
subject, the decree of 1843 had been so far executed; and that what was 
acquired by the appellants at the execution-sale was only the unexecuted 
portion of the decree of 1843. 

Appeals, ou leave obtained, from decrees of the High Court 
of Beugal, dated 12tli June 1876, affirming decrees of the Subor- 
dinate Judge of Mymeusiug, dated 4tli January 1875, so far as 
they were adverse to the defeiidauts, appellants. The suits were 
orginally dismissed by the Court of first instance, ou the ground 
of limitation (I4tli June 1873); but, ou appeal to the High 
Court, having been remauded fur trial, as being not barred by 
limitation, they were tried and decided iu favor of the plaintiffs, 
against the appellants— decisions which were upheld iu the 
High Court. 

♦ /Vwewf:— S ir J. W. CoLviLE, Sir B. Pracock, Sir M. B. Smith, and 
«SlR R. F. COLLIJSR. 


P.C.* 
1880 
May 4. 
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The same question was raised by both appeals, viz.^ whether 
the entire rights of the respondents, and of tliose wliora they 
Represented, under a decree dated llth November 1843 of the 
Court of the Principal Sudder Amin of Mymensing, had been 
purcliasod in 1850 on behalf of the predecessors in estate of the 
appellants, or only such portion of that decree as then remained 
unexecuted ; it being contended by tlie respondents that, at the 
date of the sale, the decree had been partly executed. 

Mr. Come, Q. C., and Mr. J, Grnhatn, Q. C., for the appel- 
lants. 


The respondents did not appear. 

The facts of the case are stated in the judgment of their 
Lordships, which was delivered by 

Sir R. P. Collier. — This case was reduced during the 
argument to a point of law, which becomes intelligible upon the 
statement of a few facts. 

Brojo Kishor and Ram Kishor were brothers, joint in estate, 
of whom Ram Kishor died sometime before 1835, leaving two 
sons, Ram Kumar and Nobo Kumar. In the year 1835 an 
estate, consisting of an 8-anna share in a taluk, called Newaz 
Ali, and belonging to one Abdul Samad, was bought in the 
name of Ram Kumar, but with the joint funds of the family, 
Brojo Kishor died in 1836, having, shortly before his death, 
separated from the other branch of tlie family. He left two 
widows, each of whom adopted a son, one ado])ted son being 
Ishan Cliunder and the other Mohesli Chunder. Upon, or some- 
time after, the death of Brojo Kishor, Bam Kumar set up an 
exclusive title to the purchased estate; and the representatives 
of Brojo Kishor, who at that time were the adopted sons, in the 
year 1839, brought a suit against Bam Kumar and his brother 
Noho Kumar, for the purpose of having their title declared and 
obtaining possession of Brojo Kishor’s moiety of this property, 
and obtained a decree awarding to them that possession on the 
lltli November 1843. Both the ])iaintiffs in that suit after- 
wards died, laliau Chuuder being now represented by his widow 
Jibaucswari, the respondcut in one of these appeals, and* 
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Moliesli Cliunder by liis adoptive mother Biseswari, the respond- 
ent in the other appeal. After their death, and in or about 
1848, the representatives of Earn Kishor obtained a decre^ 
against the two last-named widows, as the then representatives 
of Brojo Kishor, in respect of a money demand against Brojo 
Kishor. They proceeded to tlie execution of that decree. The 
usual notice and proclamation of sale were made, and on 16th 
July 1850 the appellants bought, iu pursuance of the usual 
proclamation, among other things, tlie right, title, and interest 
of the judgment-debtors in the decree of the llth November 
1843. The question iu the cause is, what passed by the sale of 
that decree ? 

It is necessary to state that, in the year 1837, the whole taluk 
of Newaz Ali, which was subject to a number of disputed claims, 
was attached by an order of the Civil Court, and remained in 
the possession of au officer of the Collector until the year 1866. 
But, notwithstanding this, the Court, upon the re[)resentative3 
of Brojo Kishor obtaining their decree in November 1843, 
attempted to give the decree-holders, at all events, constructive 
possession of a certain number of tlie mouzas, part of their share 
of the purchased estate, and for that purpose deputed an Amin 
to ascertain what belonged to them. The Amin made a Ien<rth- 
ened investigation, and, after hearing both parties, and going 
over the ground, he marked out by sticks and jiosts certain lands 
which, according to his view, the decree-holders were entitled 
to, and he gave them, or professed to give them, possession of 
those lands ; and he also required the ryots to sign kabuliats 
with respect to these lauds. These proceedings came before the 
Court, and were approved by the Court. It is undoubted, 
therefore, that the Court intended to deliver possession as far as 
it could, and believed that it had the right to deliver possession 
effectual for the execution of the decree to the decree-holders of 
a certain number of mouzas. The question is, whether the 
representatives of Earn Kishor, buying the decree on the 16th of 
July 1850, bought with it those mouzas with respect to which 
it had been executed in the manner described, or only so much 
of the property to which it relates with respect to which it 
' remained unexecuted ? 
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1880 Tlie attacliment coutinued until 1866, when it was discharg* 
OHOKDEB Jibaiieswari brought her suit for the purpose 

Cbvceeb. ,of obtaihing possession of her share of those inouzas of which, as 

BUTTY 

V. she alleged^ possessiou had been given in execution of the 
of the 11th November 1843. Biseswari also brought a 
Gbish purpose of obtaining her sliare of the same mouzas. 

CHUNDER Tliese suits involve the same question, and the same judcrment 

GhUCKEB- ^ ' V n 

butty applies to both of them. The defendants alleged their right fo 
Biseswari whole of that which had been bought of Abdul Samad. The 
Debia, fiigt Court in India found in favor of the plaintiffs in the 
two suits with respect to the greater part of the property. That 
decision was affirmed by the High Court, upon the grounds on 
which it was given, the main ground of both decisions being that, 
in point of fact, possession was deliver'ed of the mouzas in ques- 
tion before the sale of the 16th August 1850, as far as it could 
be delivered, considering the Government attachment to which 
the whole taluk was subject, and that the delivery of the pos- 
session, such as it was, was effectual to execute the decree. 

Their Lordships have felt some difficulty about this case ; but, 
on the beat consideration they are able to give it, they do not 
see their way to reversing the decision of the High Court. It 
has been contended, with a good deal of force, that no actual 
possessiou could have been given wiiile the whole taluk was 
under attachment. At the same time, the Court appear to have 
undertaken to execute the decree, to give such possession as 
could be given, and to have adopted proceedings which they 
deemed proper for that purpose, and possessiou has been given 
in the manner described of the mouzas now in question. That 
being so, the question is, what was sold by the description of 
“ the right and interest of the judgment-debtors in the decree ? ” 
Was it that of which possessiou had been given in the manner 
described, or was it only of that portion of the decree which 
remained to be executed? Their Lordships, on the whole, 
tliink it must be taken that what was put up for sale, what was 
intended and what was understood to be sold, must have been 
the unexecufecl portion only of the decree. Under these cir- 
cumstances, although the case is not unattended with difficulty, 
their Lordships will humbly advise Her Majesty that the deci-' 
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sion of the High Court be affirmed. Inasmuch as the respond- 
ents have not appeared by counsel, tliere will be no costs of 
this appeal. 

Appeal dismissed. 

Solicitors for the appellants: Messrs. Watkins mi Lattey. 
Solicitor for the respondents : Mr. T. L. Wtlson. 


APPELLATE CRIMINAL. 


Before A/r, Justice White and Mr, Justice Field, 

OOGUN CUUNDEIt GHOSB ». THIC EMPRESS.* 

Evidence, AdmissihilHy of Judgment in Civil Suit out of which Criminal 
Prosecution arises, 

III suit, by A the obligors of a bond, the Court held, for the reasons 

stated ill its judgment, that the signatures of the obligors were not genuine, and 
directed the prosecution of A on a cliarge of forgery. On the trial of A 
before a jury, this judgment of the Civil Court was put in evidence on behalf 
of the prosecution, and its contents commented on by the Sessions Judge 
in his charge to the jury. 

Held, that this judgment had been illegally admitted. 

Mr. M, GItose and Baboo Bijkant Nath Bass for the accused. 

The facts of this case sufficiently appear in the judgment of 
the Court (WrfiTE and Field, JJ.), which was delivered by 

White, J. — This was an appeal by the prisoner Gogun 
Cliundor Ghose against a conviction under s, 471 of the Code 
and a sentence of five years’ rigorous imprisonment. 

The circumstances out of which the prosecution arose are 
these: The prisoner had brought a suit against Basheeram 
Mundle and liis two brothers, Babooram Mundle and Dharani 
Dhur Mundle, for the recovery of 726 rupees, being the amount 
of principal and interest due upon a kistibandi, or bond, alleged 
to have been executed in favor of the prisoner by the three 
brothers. 

* Criminal Appeal, No. 433 of 1880, against tho order of W. H. Page, Esq., 
^Officiating Additional Sessions Judge of the 24-Parganna8, dated the 10th 
June 1880. 


.247 

1880 

Obish- 

CHUNDEB 

Ghuckeb- 

BUTTY 

V, 

JiBANESWA- 
BI Debia. 

Gbish- 

OHUNDEB 

CflUCEEB- 

BUTTY 

V, 

Biseswabi 

Debia. 


1880 
July 16. 



248 . 


1880 

Gogun 

Chunder 

Ghobb 

V. 

The 

Empress. 


THE INDIAN LAW REPORTS. [VOL. VI. 

The Munsif found that the bond had been executed by one 
of the.three, Dharani Dhur, but dismissed the suit, because he 
was of opinion that the signature of tlie other two defendants, 
Basheeram and Babooram, were forged ; and he entertained so 
strong an opinion upon this point that he directed this prosecu- 
tion, which we are now considering, to be instituted against the 
prisoner for forging the kistibaiidi, and using it as genuine 
knowing it to be forged. 

The case has been tried by a jury, and they have come to 
a unanimous verdict that the prisoner is guilty of using this 
bond knowing it to be forged, and in answer to a question they 
said, that they found the signatures of Basheeram and Baboo- 
ram to be forged, but the signature of Dharani Dhur to be 
genuine. At the trial, the judgment of the Munsif in the civil 
suit, although objected to on the part of the prisoner, was put 
in evidence by the prosecution, and read out to the jury, and 
the substance of the judgment was also referred to by the 
Sessions Judge in his charge to the jury. 

The ground of the appeal is, that this judgment was impro- 
perly admitted as evidence, and that eliminating the judgment 
there is not sufficient evidence to justify the verdict. There can 
be no doubt the judgment was improperly received. Techni- 
cally it was inadmissible, because it was not between the same 
parties, the present parties technically being the Queen-Empress 
on the one hand, and the prisoner on the other, and the respective 
parties in the civil suit being the prisoner and the three defend- 
ants ; and furthermore, it was not admissible on the substantial 
ground that the issues in the civil and criminal suit were not 
identical, and that the burden of proof rested in each case on 
different shoulders. It was not necessary for the Munsif in 
the civil suit to find more than that the execution of the bond 
by the three defendants was not proved. When the Munsif 
went further and pronounced the bond a forgery, and directed a 
prosecution, it was not a decision on the question of forgery, but 
merely an opinion which, although he was entitled to give ex- 
pression to, ought no more to have been put in evidence on the 
present charge than the opinion of a Magistrate who commits a 
prisoner to take his trial upon a criminal charge. 
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The Judge, in his summing up, draws the attention of the jury 
to this judgment and to the Munsifs opinion contained in it, 
and uses tlie following words : “ The Munsif believed that one 
of the brothers, Dliarani, executed the document, and that the 
other names were added afterwards by the prisoner, or with 
his knowledge, and with a dishonest intent. Whether this or 
whether all three names are foi-geries, the ofience is the same.*’ 
It is true that the Judge, later on, says to the jury— “ You are 
not in any way bound by the finding of the Munsif;” and 
that he also, still later on, draws their attention to the fact that 
in the civil suit the onus probandi was on the prisoner, whereas 
at tliu trial of forgery the onus was on the prosecution. But in- 
asmuch as neither the judgment nor the Munsifs opinion 
were evidence, the Judge, if he referred to them at all, ought to 
have told the jury not merely that they were not bound by 
them, but that it was their duty to dismiss them altogether from 
their mind. We have next to eonsider whether, independently of 
the objectionable evidence, there is sufficient evidence to justify 
the verdict of the jury. 

[The learned Judge tlien proceeded to consider the other 
evidence in the case, and ultimately arrived at the opinion 
that, independently of tlie Munsifs judgment, there was not 
sufficient evidence which, even if believed, pointed with reason- 
able certainty to the guilt of the accused, and therefore made 
an order of acquittal] 

Conviction set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Pontifex and Mr. Justice McDonell. 

AJOODIIYA PERSIIAD and others (Plaintiffs) v. GUNGA PER- 
SHAD and another (Defendants).* 

Appeal agamt order rejecting Plaint— Plaint insnj/iciently Stamped— Court 
Fees Act (VII 0 / 1870), s. 12, para. 1; sched. «, div. 11 , art. 17, 
part Hi— Civil Procedure Code (Act X of 1877), s, 1, tit. “ Decree." 

An appeal lies oguinst an order rejecting a plaint on the ground of iti 
being insufficiently stumped. 

* Appeal from order. No. 64 of 1880, against the order of Roy Matadeen, 
Bahadur, Subordinate Judge of Gya, dated the 2]Bt November 1879 


1880 

GootJir 

Ohundeb 

Ghobs 

V. 

The 

Empeesb. 


1880 
June 10. 



250 

1880 

^JOODHYA 

PUBSHAD 

V, 

Gunoa 

Peushad. 


THE INDIAN LAW REPORTS. [VOL. VI. 

The plaint in this case was declared by the Court to be in- 
sufficiently stamped under sched. ii, div. li, art. 17, part iii of 
the Court Fees Act, and the plaintiffs failing to affix the addi- 
tional stamps, the plaint was rejected. 

From this decision the plaintiffs appealed. 

Baboo Taruck Nath Sen for the appellants. 

Baboo Iliiry Mohun Chuckerhutty for the respondents. 

The judgment of the Court (Pontifex and McDonell, JJ.) 
was delivered by 

Pontifex, J. — We agree with the Court below that the plaint 
was insufficiently stamped under art. 17 of the Court Fees 
Act, cl. 3. 

Preliminary objections were taken to the appeal, on tho 
ground that the order of the lower Court was final under 
s. 12 of the Court Fees Act, which enacts, that “ every question 
relating to valuation for the purpose of determining the amount 
of any fee chargeable under this chapter on a plaint or memo- 
randum of appeal, shall be decided by the Court in which such 
plaint or memorandum, as the case may be, is filed, and such 
decision shall be final as between the parties to the suit.” 

But of s. 388 of the Civil Procedure Code, as it originally 
stood, cl. (c) provided that an order under s. 54, cl. (6)— being 
such an order as the present is — should bo appealable, thereby 
removing the finality declared by s. 12 of the Court Fees Act. 

A second preliminary objection taken was, that although by 
s. 588, cl. (6), an appeal was given in respect of rejection 
of plaints under s. 54, cl. (6), yet, under s. 388 as amended, 
no appeal is now given. But then, on behalf of the appellants 
it was urged, that, under the definition of decree ” in the amend- 
ed Code, an order rejecting a plaint is within the definition. 
Similarly, the new definition of "decree” also includes questions 
under s. 244, which were made appealable by cl. (j) of s. 583 as 
it originally stood, but which are omitted in s. 588 as amended. 

We think though the amended s. 588 applies only to appeals 
from orders directing that the plaint shall be amended, and not 
to rejection of a plaint, yet the amended definition of the word ' 
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" decree ” shows that an appeal lies in the present cAse. Bdt 
although an appeal lies, we are of opinion that the decision of the 
lower Court is correct. The appeal will, therefore, be dismissed 
with costs. 

Appeal dimmed. 


Before Mr, Justice Milter and Mr. Justice Maclean, 

KHFjMNA GOWALA (Dependant) t, BDDOLOO KHAN (Plaintipp).* 

Arhitration— Civil Procedure Code {ActX of 1877), Chap, arzarwi— 
Kahuliat^ Suit for^Suit under Act X if 1859. 

Notuvitlistanding that chap, xxxvii of Act X of 1877 (in reference to 
arbitration) does not refer specially to suits bronjrht under Act X of 1859, 
jet if bdtli ])artiea to a suit for a kabuliat brought under the latter Act 
agfree to refer the matters in dispute between them to certain arbitrators 
nametl by them, and file a joint petition in the Court of the Deputy Collector, 
stating that they had so agreed, and praying that the case may be referred 
to such arbitrators, neither of them will be afterwards at liberty to object 
to a decree made, embodying the award of the arbitrators, on the ground 
that the reference to arbitration was irregular, and not warranted by any of 
the provisions of Act X of 1877. 

When a case has been so referred, the arbitrators are at liberty to determine 
what appears to them to be a fair and equitable rate of rent, and notwithstand- 
ing the amount so found Is less than that demanded by the pluintif! in his plaint, 
the Court out of which the reference issued is not at liberty on that ground to 
dismiss the suit, hut is bound to order the defendant (with the alternative 
of eviction) to execute a kabuliat in favour of the plaintiil, engaging himself 
to pay rent to the plaintiff at the rate determined by the arbitrators to be 
fair and equitable. 

The plaintiff in this case, Biidoloo Khan, sued the defendant, 
Khcuina Gowala, who was his tenant, in the Court of the Deputy 
Collector of Chatra, to obtain a kabuliat at an enhanced rate of 
rent for the land held under him. It appeared that the defend- 
ant had been previously paying rent at the rate of Rs. 8 per 
annum. The rent demanded by the plaintiff in his plaint was 

* Appeal from Appellate Decree, No. 2055 of 1879, against the decree of 
R. Towers, Esq., Officiating Judicial Commissioner of Chota Nagpore, dated 
the 13th June 1879, reversing the decree of Baboo Hurihur Churn Ln H , 
Deputy Collector of Chatra, dated the 8th November 1878. 
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Rs. 21-15. When the case came on to be heard before the Deputy 
Collector, both parties agreed to refer all matters in dispute 
between" them to certain arbitrators named by them, and filed a 
joint petition, praying that the case might be referred to such 
arbitrators. The Deputy Collector made the order prayed for. 

The arbitrators came to the conclusion that Rs. 15 per annum 
was the fair and equitable rent payable by the defendant to the 
plaintiff, and their award was, that the defendant should execute 
a kabuliat in favor of the plaintiff, engaging himself to pay 
rent in future at that rate. 

On the award being returned to the Deputy Collector, the 
defendant objected, first, that there was no provision in Act X of 
1877, empowering a Civil Court to refer to arbitration a suit of 
this description,— namely, a suit brought under Act X of 1859 ; 
and secondly, that the arbitrators having found the fair and equi- 
table rent for the land held by the defendant under the plaintiff* 
to be Rs. 15 per annum, and not Rs. 21-15, as claimed by the 
plaintiff in his plaint, the Court was not at liberty to order the 
defendant to give a kabuliat at the rent allowed by the arbitra- 
tors, but was bound to dismiss the suit of the plaintiff with 
costs. In support of this contention the case of Oogon Manji v. 
Kashishivanj Dehi (1) was Yolkd upon. The Deputy Collector, 
dismissed the suit with costs upon both grounds. 

Upon appeal to the Officiating Judicial Commissioner of 
Chota Nagpore, tlie decision of the Deputy Commissioner was 
reversed with costs, and a decree passed, ordering the defendant 
to execute a kabuliat as directed by the award of the arlytrators. 
Against this decree the defendant appealed to the High Court. 

Baboo Jogendra Chunder Dey for the appellant. 

Mr. Sandel for the respondent. 

Baboo Jogendra ChuTider Dey.— The judgment of tlie lower 
Court of Appeal is wrong, because the Code of Civil Procedure, 
in chap, xxxvii, contains no provisions empowering any Civil 
Court to refer to arbitration any case instituted under Act X of 
1859, and the reason for this is obvious. These cases are of a 
(1) L L. R., 3 Calc., 498. 
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special character, they are suits between opulent or comparatively 
opulent landlords, who are able to command the assistance of 
the best professional skill and experience on the one hand, and 
needy ignorant and defenceless ryots, usually without the means 
of securing similar assistance, on the other. It is true that, in 
other suits, the rich and the poor appear frequently as anta- 
gonistic parties; but while in all other suits this is an accident, 
in this particular class of suits it is an almost invariable rule. It 
would not, therefore, be rash to assume that, while the Legislature 
intended to permit ordinary cases to be referred, with the consent 
of parties, to the determination of non-professional arbitrators, it 
deliberately omitted to extend that permission to the large and 
important class of cases in which the knowledge, experience, and 
humanity of its own officers might be the only shield between 
the weak and the strong, the oppressor and the oppressed. As 
to the other point,— namely, whether upon its appearing from the 
award of the arbitrators that the rate of rent demanded by the 
plaintiff in his plaint was exorbitant and excessive, and not what 
they found to be the fair and equitable rental, the Court of first 
instance was not right in dismissing the plaintiffs suit, I sub- 
mit that this has been decided by authority — see Gogon Manji 
V. Kasldsliwary Debi (1) and Gliolam Moluimed v. Amnut 
All Khan (2). It is true that in all other suits in the 
mofussil, if a plaintiff has claimed a larger sum than is ultimately 
found to be really due to him, a decree is passed in his favor for 
such sum, and he also gets his costs for the amount decreed to 
him ; but that is because ordinary cases differ, as I have already 
observed, from the class of suits which includes the case now 
before the Court ; and also because it is provided by s. 13 of 
Act X of 1859, that no ryot who holds land without a written 
engagement shall be liable to pay any higher rent for such land 
than the rent payable for the previous years, unless a written 
notice has been served on such ryot in or before the month of 
Choit, specifying the rent to which he will be subject for the 
ensuing year.” In the present case no notice was served on 
the defendant informing him that he would bo required to pay 

(1) I.L.R.,3CuIc.,498. 

(2) B. L. R.,Sup. Vol., 974; S. 0., 10 W. R., F. B., 14. 
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at the rate of Rs. 15 for the ensuing year. If any notice was in 
fact served upon him, it was a notice that he would be required 
to pay at the* rate of Bs. 21-15. Had the claim made upon 
him been for Rs. 15 only, perhaps he would not have resisted it. 
Again s. 9 of the same Act provides that “ the tender to any 
ryot of a pottah, such as the ryot is entitled to receive, shall be 
held to entitle the person to wliom the rent is payable to receive 
a kabuliat from such ryot.” The tender of such a pottah as the 
ryot is entitled to receive, which in the present would be a pottah 
stating the rent reserved to be Rs. 15 per annum, appears, therefore, 
to be a condition precedent to the right to demand a kabuliat . 
but no such tender was made before the institution of this suit. 

Mr. Sandel for the respondent. — By the general law of the 
land, all parties to disputes are entitled to refer any matters in 
dispute between them to arbitration ; and there is nothing either 
in Act X of 1877 or in any other Act of the Legislature which 
makes the fact, that a suit under Act X of 1859 is pending 
between them sufficient to deprive them of this right. As to the 
second point, if the submission to arbitration be ruled to have 
been a good submission, as it is submitted it is, then it follows, 
that both parties voluntarily agreed that the arbitrators should 
decide all matters in dispute between them in that suit. The 
matters in dispute were not merely what was the proper rent to 
be assessed on the land, the rent of which the plaintiff claimed to 
enhance, but every other matter of defence which the defendant 
might urge ; and the last, but not the least in importance, was, 
whether the plaintiff w’^as entitled to receive from the defendant 
a kabuliat for rent at the rate which they should come to the 
conclusion was a fair rate,\)r whether his suit should be dismissed. 
The award therefore ought to be upheld. 

The judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. — The plaintiff, who is the respondent in this Court, 
brought this suit for a kabuliat against the defendant, appel- 
lant, in the Court of the Deputy Collector of Chatra, in tho 
Manbhum District, on 3rd June 1878, and on 7th August follow- 
ing, both plaintiff and defendant filed a joint petition before 
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the Deputy Collector, stating that they had agteed to refer the ISSQ 

matters in dispute to certain arbitrators. Gowaia 

These arbitrators, accordingly, delivered their award on 8th i,, 
November, and it was sent in to the Deputy Collector. He, 
however, rejected it, as he considered that it was at variance with 
the decision in the case of Gogon Manji v. Kashishwary Debi (1), 
as it awarded a lower rate of rent than was claimed in the plaint. 

He, therefore, dismissed the suit. The lower Appellate Court, 
however, after discussing the legality of a reference to arbitra- 
tion in a suit under Act X of 1859 (as to which he decided that 
such a reference 6ould be legally made), and, finding that there 
were no valid objections to the proceedings of the arbitrators, 
reversed the decree of the Deputy Collector, and passed a 
decree in terms of the award. 

In this Court it is contended that the reference to arbitration 
was null and void, as the chapter of the Civil Procedure Code 
relating to reference to arbitration is not applicable to suits 
under Act X of 1859. 

It is quite true that that part of the Civil Procedure Code does 
not apply, and tlio lower Appellate Court was in error in rely- 
ing upon two cases reported in the N. W. P. Reports as authori- 
ties. Wo have referred to those cases, and find that- they are 
based upon an Act (No. XIV of 1803), which was only applicable 
to the N. W. P. 

But we think that, on other grounds, we can uphold the 
decision of the lower Appellate Court. Irrespective of any 
Code of Procedure, persons are at liberty to refer any matter 
in dispute to arbitration, and any award made under such cir- 
cumstance may be enforced by a suit brought for that purpose. 

It has also been held by this Court that parties, who have a 
suit pending in Court, may submit the subject-matter of that 
suit to arbitration, see Thakoor Doss Roy v. Hurry Doss Roy (2) ; 
and the same law has been laid down in Bombay, see Hari~ 
valahdas Kalliandas v. Utamchand Manekchand (3). We see 
no reason why this principle should not be applied to a suit 
in Court under Act X of 1859. At any rate, if there was any 

(1) 1. L. R., 3 Calc., 498. (2) W. R., 1864, Mis. Rul, 21. 

(3) I. L. R., 4 Bom., 1. 
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irregularity hi the reference to ai'biti’ation at the request of 
both the parties, we think, on the authority of Puna Bibee v. 
Khoda Bwksh (1) it is one which the respondent cannot be 
allowed to object to in appeal. 

No valid grounds for setting aside the award of the arbitra- 
tors have been shown to us. We, therefore, affirm the decree 

of the lower Appellate Court, and dismiss this appeal with costs. 

/ 

Appeal dismmed. 


FULL BENCH. 


Before Sir Richard Garth, Kt., Chief Justice, Mr, Justice Jackson, Mr, 
Justice Morris, Mr, Justice Mitter, and Mr. Justice Tottenham. 

UMA SUNKER MOITRO (Plairtifp) KALI KOMUL 

MOZUMDAIi AND OTHEBS (DEFENDANTS).’^ 

Hindu Laio^ Inheritance^ Adoption— Succession of adopted Son to Relatives 
of adoptive Mother. 

According to Hindu law, an adopted son takes by inlierilance frooi the 
relatives of his adoptive mother in the same way as a legitimate son. 

Morun Moee Deheah y. Bejoy Krishto Gossamee (2) and Chinnarama 
Kristna Ayyar v. Minatchi Ammal (3) overruled. 

This was a suit brought to recover possession of certain pro- 
perty, which, the plalntiif contended, devolved on him as the 
adopted son of one Hurosoondoree Debee, the property having 
previously belonged to Iicr father, and after his death to her 
brother. The defendants denied the authority to adopt, and 
contended that an adopted son could not succeed to the property 
of his adoptive mother’s father and brother. 

The Subordinate Judge found tlie adoption to be valid 

* Reference to Full Bench made by Mr. Justice Morris and Mr. Justice 
Prinsep, dated the Ist April 1880, in appeal from Appellate Decree, No. 1248 
of 1878, against the decree of J. R. Unllett, Esq., Olficiating Additional Judge 
of Rajshahye, dated the 3 Ist May 1878, alHrming the decree of Baboo Nundo 
Coomar Bose Hoy Bahadur, Second Subordinate Judge of that district, dated 
the 20th December 1877. 

(1) 22 W. R., 396. (2) W. R., Sp. No., 121. 

(3) 7 Mad. II. C. R., 246. 
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but decided that the jlaintiff, under the Hindu law, could not 1880 

inherit the property of his adoptive mother’s relatives, aud 
dismissed the plaintiiF’s suit. v. 

The plaintiff then appealed to the Additional Judge, who, for ^Jzumdab.^ 
different reasons from those given by the Subordinate Judge as 
to the question of adoption, but agreeing ^yith him as to the 
inability of tho plaintiff to Inherit the property, dismissed the 
appeal. 

The plaintiff appealed to the High Court. 

At the hearing, the learned Judges (Mouris and Puinsep, 

JJ.) referred the question of the plaintiff’s right to inherit to a 
Full Bench, witli the following remarks : — 

“ The plaintiff sues to recover certain property by right of 
inheritance, lie being the adopted sou of the sister of the de- 
ceased Mokund Nath Hozumdar. 

It is contended under the authority of the case of Monui Voee 
Debenh v. liejoy Krishto Gossamee (1) that the plantiff has no 
right of inheritance in the family of his adoptive mother. The 
judgment in that case was delivered by Shumbhu Nath Pundit, J., 
and was concurred in by Levinge and Koberts, JJ. 

‘‘On the other hand, we are referred to the case of Puddo 
Knmiiree Dehee v. Juggut Kiahore Acharjee (2), and also to an 
unreportcd case, Special Appeal No. 1414 of 1878. In the first 
of tliese cases, Mitter, J., considered it unnecessary, and declined 
to consider, whether an adapted son does or does not succeed to the 
relatives of the adoptive mother. But Jackson and McDonell, 

JJ., expressed their opinion, tliat, ‘according to the interpreta- 
tion of the Hindu law prevailing in Bengal, an adopted son 
takes by inheritance from the relatives on the maternal side 
of his father by adoption, in the same manner us a sou begotten 
would take.’ And in the latter case, the same two learned 
Judges laid down the proposition broadly, that ‘the adopted 
sou succeeds in all respects as the natural born sou does, both 
on the maternal and paternal sides.’ 

“We think, therefore, that this question,— whether an adopted 
son takes by inheritance from, the relatives of his adoptive 
.mother— should be referred for the decision of a Full Beuch. 

(1) W. R., Sp. No., 121. (2) L L. R., 5 Culc., 615. 
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Not only, are the judgments of this Court in conflict on the 


^^oiTRo^* point, but the subject is one of great importance to the Hindu 


V. community.” 


Kali Komul 
Mozumdab. 


Baboo Sreenath Dass (with liim Baboo Mohiny Mohun Roy 
and Baboo Gurudas Danerjee) for the appellant. — Can the 
adopted son of the sister of the deceased present funeral 
oblations to the deceased ? If an adopted son is a saphidn, 
then he would be entitled to inherit. Section 3, paras. 16 & 17 of 
the Dattaka Chandrika lays down, that the adopted son presents 
oblations only to the ancestor of his adoptive mother. My 
contention is, that the son is the heir of the adoptive mother’s 
relatives — Sutherland’s-Synopsis, head 4, p. 219. As to the status 
of an adopted son, see Sec. 1, v. 3, Dattaka Chandrika, and 
Sec. 5, V. 24. The adopted son takes the whole estate of 
brothers and other kinsmen if no natural son exists ; see also 
Sec. 3, vv. 25 & 27. As to right of a sister’s adopted son to in- 
lierit, see 2 Macnaghteii’s Hindu Law, p. 88. Giinya Alya v. 
Kishen Kishore Chowdhry (1) decides, that an adopted son is 
not entitled to succeed to the estate of lus adoptive mother ; 
but see the remarks on this case made in 1 Macnaghten, 78. 
Tlie case of Ounya Persad Roy v. Brijesstiree Chowdhrnin (2) 
is a converse case to the present, deciding that the relatives 
of the adoptive mother succeed to the estate of the adopted son. 
Tara Mohun Bhuttacharjee v. Kripa Aloyee Debia (3) decides 
that an adopted son succeeds lineally and collaterally. The 
other side will rely on Chap. Xof the Dayabhaga, s. 8, and say, 
that if a person does not come within the first six classes as there 
laid down, he can only succeed to the estate of his father. In 
Piiddo Kumaree Debee v. Juggut Kishore Acharjee (4) it was held, 
that an adopted son falls within the first six classes mentioned in 
Chap. X. Chinarama Kristna Ayyarw. Minatchi Ammal{5) 
refers to the right of an adopted son to succeed to the estate of 
the relatives of the adoptive mother ; and follows the case of 
Alorun Moee Debeah v. Bejoy Krishto Gossamee (6). The case of 


(1) 3Sel.Rep., 128. 

(2) 8. D. A., 1859, p. 1091. 

(3) 9 W. K., 423. 


(4) I. L. R., 5 Calc., 615. 

(5) 7 Mad.^. C. R., 245 

(6) W. R., Sp. No., 121. 
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Sham Kuar v. Qaya Din (1) decides the point I am arguing for 1880 

in my favor. Aocordiug to Menu an adopted sou is included UmaSunkbb 
^ ^ ^ Moitro 

in tlie first six classes, and that being so, whatever right a «. 

uatural son lias, the adopted son lias also. As to succession mozVjidaI^ 

of an adopted son ex parte materndy see Mayue’s Hindu Law, 

136^144. 

Baboo Mohiny Mohun Roy on the same side. — Section 6, 

TV. 50 to 56 of the Dattaka Chandrlka lays down that the rule 
regarding the paternal is equally applicable to the maternal 
grandsire of an adopted son. The adopted son succeeds to the 
estate of a sapinda kinsman, and if he is a sapindoy we are en- 
titled to succeed. 

Baboo Gopal Lall Mitter (with him Baboo Hem Chundev 
Banerjee and Baboo Gopal Chunder Sircar) for the respond- 
ents. — The highest position given to an adopted sou is that given 
in the Mitakahara, Chap. IX, v. 158 Although an adopted 
son may form one of the first six classes enumerated in Menu, 
yet he is not to liave the same advantages as a natural son.’^ 

In Chap. IX, vv. 185-187, cognates are not mentioned. All the 
persons mentioned are members of the same family — Mitakshara, 

Chap. XI, s. 1, p. 14. [Gaiitk, C.J.— What is there to show 
that the principle of the text you have just read does not apply 
to an adopted son ?] He is not a blood relation. Chapter XI, 
s. 6 of the Dayabhaga treats of blood relations, and paras. 27 
and 28 go to show that a father’s daughter’s son cannot mean 
father’s daughter’s adopted son. Mitakshara, Chap. II, s. 11, 
p. 9; Mayne ou Hindu Law and Usage, p. 135 ; Dayabagha, 

Chap. X, pp. 7 & 8 ; and 1 Strange, p. 95, were also referred to. 

The following judgments were delivered by the Full Bench: — 

Mitteu, J.— I think that the question referred to us should 
be answered in the affirmative. An adopted sou, according 
to Hindu law, takes by iuheritance from the relatives of his 
adoptive mother in the same way as a legitimate sou. 

According to Hindu law, an adopted son occupies the 

same position, and has the same rights and privileges in the 

♦ 

' . (1)LL.R.,1 All.,255. 
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fcmily of tlie adopter as tlie legitimate son, except in a few 
I^J'^^uNKEB specified instances, wliicli liave been clearly and carefully 
V. noted and defined by writers on the subject of adoption, 
^ozuMDAB.^ adoption depends uf)on the principle of a com- 

]>lete severance of the child ado])ted from the family in which 
lie is born, both in respect to the paternal and the mater- 
nal line, and bis complete substitution into the adopter’s family, 
as if he were born in it 

Nauda Pandita, in the Dattaka Mimansa, Sec. VI, paras. 
50, 51, and 52, after laying down that the ancestors of 
the adoptive mother are the maternal ancestors of the adopted 
son, on the authority of certain liishis mentioned therein, 
in para. 53, supports that opinion thus upon general grounds : — 
“And this even is proper, The adopted son, as substitute 
for the legitimate son, being the agent of rites performed 
by a legitimate son, it follows that lie is the performer of 
funeral repasts, the objects of which are the manes in honor 
of whom a legitimate son perforins such repast. For without 
difference relation to the father and the other sires of the 


adopter obtains.” The original of this passage is more clear 
upon this point. A more faithful translation of it would be ns 
follows; — ^‘For without difference relation to the father’s fami- 


ly, &c., obtains.” The author here, quite irrespective of the 
chapter and verse of the liishis wliom he quotes in paras. 51 and 
52, supports his position on general grounds, and says, that there 
is no difference between an adopted son and a legitimate son 
in respect of Ids relationship to his adoptive “ father’s family, 
&c»,” which words, evidently, according to the author, indi- 
cate his (the adopted son’s) relationship to the ancestors of the 
adoptive mother. 

The cases in which there is a difference, are all accurately 
defined botli in the Dattaka Chandrika and the Dattaka Mi- 


\ 


raansa. It would not have been necessary to define accu- 
rately the points of difference, if in all other respects the 
position of an adopted sou had not been exactly similar to 
that of a legitimate son. 

Apart from the general ground, theje is a clear and 
express text in the Dattaka Mimausa, which is cited below/ 
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showing that a cli'ild^ after adoptiooj is not only completely 
severed from his own father’s family, but also from his own 
maternal grandfather’s family ; and that he, by substitution, 
becomes connected with Iiis adofUive father and mother’s family, 
as if they were his natural parents: The forefathers of the 

adoptive mother only are also the maternal graiidsires of sons 
given, and tlie rest, for the rule regarding the paternal is 
equally applicable to the maternal graiidsires (of adopted 
sons)”— Dat taka Mlrnansa, Sec. VI, page 50. 

Tiiis case is governed by the authorities of the Bengal 
school, and it is now settled that the law of inheritance in 
this school is based substantially upon the theory of spiri- 
tual benefits. See the Full Bench case of Ouru Gobind Shaha 
Mundal V. Anand Lai Ghose Moziimdar (1). 

There is abundant authority, both in the Dattaka Chandrika 
and the Dattaka Miinansa, to establish that an adopted son 
confers on the father of the adoptive mother the same spiritual 
benefit which a legitimate son does. Speaking of the Parvima 
rite (the rite which is chiefly taken into consideration on the 
question of spiritual benefit), the author of the Dattaka Chan- 
drika, in para. 17, Sec. Ill, says:— But the absolutely 
adopted son presents oblations to the father and the other 
ancestors of his adoptive mother only,” 

On this subject the author of the Dattaka Miinansa says : — 
‘‘As for what is said by Hemadri, that the precept enjoining 
the performance of a funeral repast, in honor of the mater- 
nal grandfather, refers to the natural maternal grandfather ; 
that is inaccurate, for it is at variance with the passage—* of 
him who has given away his son, the obsequies fail.’ Nor 
is the capacity of the maternal graiidsires as givers 
wanting, for by reason of their affording their assent to 
the gift (as appears from this passage, having ‘convened 
his kindred, &c.’) they also are parties to the same. Besides, 
by this passage — * the funeral cake follows the family and 
estate ’ — the family and estate are declared to be the cause 
of performing the funeral repast; and the estate of the 
maternal graudfalhor also, like that of the father, lapses 
• (1) 5 B. L. R., 15. 
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1880 from the son given* His incapacity to perform a funeral re- 
UmaSunkeu past in lionor of his original maternal grandfather is properly 
declared ’’—Dattaka Mimansa, Sec. VI, p. 51. ‘‘Accordingly 
MozuSab!" Hemadri himself, from not being satisfied with that (just stated), 
Ims advanced the other position. ‘ In the same manner, as for 
the secondary father, a funeral repast must be performed in 
honor of the secondary maternal grandfather, and the rest’” — 
Dattaka Mimansa, Sec. VI, para. 52. 

It is, therefore, clear that tlie adopted son confers the same 
spiritual benefit upon the relatives of his adoptive mother as 
a legitimate son does, and that ho is cut off from the inlierit- 
auce of the relatives of his original mother. That being so, 
it would accord with the dictates of natural justice, as well as 
with the principles upon which tlie law of inheritance in the 
Bengal school is based, to hold, that an adopted son succeeds 
to the property of the relatives of his adoptive mother in the 
same way as a legitimate sou. 

In para. 51, Sec. VI of the Dattaka Jlimansa quoted 
above, Nauda Pandita, citing the text of Menu — the funeral 
cake follows the family and estate,” says, — “ that the family 
and estate are declared to be the cause of performing the 
funeral repast and he argues from it “that the estate of 
the maternal grandfather also, like that of the father, lapses 
from the son given.” Exactly the same process of reasoning 
leads to the conclusion that tlie adopted son, losing his right of 
inheritance in the family of his original father and maternal 
grandfather, acquires similar riglits in the family of his adop- 
tive father and maternal grandfather, because tlie family 
estate is declared to be the cause of performing the funeral 
repast. The adopted sou is, as shown above, bound to perform 
the funeral repast in honor of the manes of his adoptive 
mother’s ancestors. Therefore, the cause of this obligation, 
viz.i the right to inherit their estate, must follow. 

In the Dattaka Chandrika, the right of the adopted son to 
take by inheritance from the relatives of his adoptive mother 
is declared in clear words. After referring to certain contra- 
dictory texts of the ancient Rishis upon this subject, the author 
proceeds to recoucile them thus 
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In the same manner the doctrine of one holy saints that the 
son given is an heir to kinsmen, and that of another, that he is 
not such heir, are to be reconciled by referring to the distinc- 
tion of his b'dng endued with good qualities or otherwise. By 
reason of succeeding to the estate of snpinda kinsmen, as well 
as to that of the fatlier, he is (argued by the one to be) heir to 
kinsmen: and on account of the particle ^only’ in the phrase 
‘ of the father only * (occurring in the passage subjoined) from 
inheriting merely of tlie father, he is (argued by the other not to 
be) such heir. Of these the first six are heirs to kinsmen: the 
other six of the father only” — Dattaka Chandrika, Sec. V, para. 
22, ‘^And tlius (the objection of) variation from the son given 
being enumerated higher and lower in the order of inheritance, 
and so forth by different holy saints respectively, is obviated by 
the distinction us to his qualites, good and bad ” — Ibid para. 23, 
‘^Therefore by the same relationship of brother and so forth, 
in virtue of wliich the real legitimate son would succeed to the 
estate of a brother or other kinsmen, where such son may not exist, 
(tlie adopted son) takes the whole estate even ” — /4/d, para. 24. 
The words ‘‘ other kinsmen ” in para. 24 clearly indicate 
sapinda kinsmen, because in para, 22 the author express- 
ly says, tliat, by reason of succeeding to the estate of snpinda 
kinsmen, as widl as to that of the fatlier, he is (argued by the 
one to be) heir to kinsmen.” 

Now, it the brother of the adoptive motlier be a saphida 
kinsman of the adopted son, then there cannot be any doubt 
that, according to this express authority, the latter inherits to 
the estate of tlie former. 

According to tlie autlior of the Dayabhaga, the leading au- 
thority in the Bengal scliool, there cannot be any doubt that 
a maternal uncle is a sctpiiula of his sister s son. This is clearly 
laid down in para. 19, See. VI of Chap. XI of the Dayabhaga. 
The translation of this passage, as made by Mr. Colebrooke, 
with great deference to him, seems not to be strictly accu- 
rate. The correct rendering of this passage is as follows : — 

“ Therefore a kinsman, whether sprung from the family (of 
the deceased), though of different male descent, as his own 
daughter’s son or his father’s daughter’s son, or sprung from a 
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* 1880 different family, as his maternal uncle or the like, being allied by 
Uma Sunker a common funeral cake (pind) on account of their presenting 
offerings to three ancestors in the paternal and the maternal 
^ozuMD^u^ family of the deceased owner, is a shpinda.'' 

Therefore, as a legitimate son, being a sapinda of his mater- 
nal uncle, takes by inheritance from the latter, so does an 
adopted son inherit the estate of his maternal uncle by adop- 
tion, under the express words of para. 24 cited above. 

But it has been contended on behalf of the respondent, that 
though the autlior of the Daj’ubhaga has, by an extension of 
the definition of the word sapinda, included in that class 
persons sprung from a different family and connected by a 
common pind, yet, according to its ordinary signification, as 
understood by the majority of the Hindu lawyers, it is limited 
to agnates or persons connected with the deceased through an 
unbroken line of male descent. It is true that many Hindu 
lawyers use the word sapinda in this restricted sense, and it 
seems to me that the whole strength of the case on behalf of 
the respondent lies in this contention. We have, therefore, 
to determine in what sense the word sapinda is used both in 
the Dattaka Chandrika as well as in the Dat:aka Mimansa. 

Ill Sec, I, para. 1, the author of the Dattaka Chandrika, 
after laying down, on the authority of Sanuka, “ that the 
adoption of a son by any Brahmin must be made from among 
sapindas, ” says in para. 11, that, by the use of the word 
sapinda in its general sense, it is meant from such, both of the 
same or a different family.” Similarly, in the Dattaka Mimansa 
(See. XI, para. 3), the same text of Sanuka being cited, the 
following observation is made:— “From amongst sapindas,'' 
that is, amongst such kinsmen extending to the seventh degree 
inclusive; and the term being used in its general sense, it 
follows— /rom among such kinsmen belonging to the same or a 
different general family Dattaka Mimansa, Sec. XI, 

para. 3. 

These passages leave no room for doubt that both the Dattaka 
Chandrika and the Dattaka Mimansa held that,, according to 
the general sense of the term sapmla, it would include both 
agnates and cognates related by a common oblation. 
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It is clear, therefore, that, according to the authority of both 1880 
these treatises on the law of adoption, which treatises have bjMn UmaSunkeb 
always accepted throughout India as conclusive on questions re- v. 
lating to it, an adopted son takes by inheritance from the rela- ^ozumdab?* 
tives of his adoptive mother. 

Tl»e learned pleaders on behalf of the respondent relied upon 
the authority of the Dayabhaga, and on a certain gloss of Kulluka 
Bhatta on a particular passage of Menu, defining the rights of 
an adoj)ted son. Exactly the same contention was raised before 
a Division Bench of this Court in the case of Ptuldo Kumaree 
Debee v. Jiiggnt Kishore Acharjee (1), where a somewhat similar 
question was under consideration. In my judgment in tliat case 
1 have fully given my rcMsons for overruling it. Id is, therefore, 
unnecessary liere to repeat the same grounds. 

Therefore it is clear to me, that, upon the original works on 
Hindu law, the weight of authority preponderates in favor of 
the contention that an adopted son succeeds to tlie estate of the 
relatives of his adoptive motlier in the same way as a legitimate 
son. 

Of the European text-writers, the opinion of Sir T. Strange 
and Mr. Sutherland are in favor of the adopted son’s right. In 
Macnaghteii s Hindu Law, ])age 7S, Vol. I, the contrary view 
is expressed on the authority of the case of Gunga Mi/a v. 

Kishen Kishore CkowdUru (2). But this decision, as I shall 
presently show, is not any autijority upon the point under 
consideration. 

There are veiy few decided cases bearing upon tlie question 
referred to us. The earliest case upon the subject is to be found 
in Macnaghten’s Hindu Law, V(d. II, page 88. The decision 
there was in favor of the right of the adopted son. In a foot- 
note to that case, Mr. Macnaghteii apparently approved of the 
Pundits opinion upon which the decision was based. 

The case of Giinga Mya v. Kishen Kishore Choivdhry (2), 
upon which the opinion of Mr. Macnaghteii referred to above is 
based, is, as already stated, not a decision in point. There one 
of two brothers died, leaving him surviving a widow and a 
daughter. In respect of his share the daughter, after the death 
(1) I. L. R., 5 Calc., 615. (2) 3 Sel. Rep., 128. 
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^880 of the widow, sued the surviving brother, who set up a gift 

UmaSunker made by the widow iu accordance with an alleged direction left 
Moitko ° 

V. b}’’ the deceased. The daugliter also alleged (most unnecessarily 

that case), that she had received from her 
husband authority to adopt, wliich slie had not till then exer- 
ci.sed, One of the que.stions referred to the Pundit was, whe- 
ther, after the deatli of the daugliter, her adopted son, should 
she leave one, would succeed to the property of her father. 
The Pundit aii-swered this question in the negative. But as 
it did not actually arise iu that case, Jind as the right of the 
daughter to succeed to her father’s estate was unquestionable, 
the Court, on finding the alleged gift not established, passed a 
decree in her favor without expressing any opinion on tlio 
question of the a(lo|)ted son’s right. Mr. Macnaghten was, 
therefore, mistaken in supposing that this case decided that an 
adopted son cannot succeed to the estate of his adoptive mother’s 
relatives. 

Ill Gin^ga Pemid Roy Y.Rrijemiree ChouHlhmm (1), the con- 
verse of the case before us arose. The question in that case was, 
whether the brother’s son of the adoptive mother could succeed 
to the pro]iorty left by hi.s father’s sister’s adopted son. Upon 
tlie Pundit’s opinion taken in that case, it was decided that he 
could. The ca.se of Gimja Mya (2) seems to have been cited, 
but it wa.s con.sidered to be not in point. 

Then comes the ca.se of Mormi Moee Dehenh v. liejoy Krkhfo 
Gossamee (3), upon which the respondent’s pleaders strongly 
rely. There the very question referred to us distinctly arose, 
and was decided against the right of the adopted son. The 
texts of the Dattaka Chandrika and the Dattaka Mimansa, 
extracted above, were not cited. The learned Judges were of 
opinion that the case of Gmga Persktd Roy (1) was not in point, 
and based their decisions mainly upon the authority of GmyaMya 
v. KisJien Kislwre Ghowdhnj (2). This latter decision, as already 
shown, is not an authority upon the point, and it seems to me 
that although, in Gunga Persltad Roy v. Brijessuree Chow- 

(1) S. D. A., 1859, p. 1091. ■ (2) 3 Sel. Rep., 128. 

(3) W. R., Sp. No., 121. 
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dhmin (1), the converse question arose, that case miuoMy decided 1880 

the point now under our consideration. If A is established to be Uma StoiKaa 

Moitro 

the maternal grandfather of 5, it follows as a matter of course 
that B is related to A as his daughter’s son. The case of Omga ^ozumdab.^ 
Persad Roy v. Bnjessuree Ghotvdhrain (1) in effect established that 
an adopted son is related to the relatives of his adoptive mother 
as a son actually born of her. If the relationship is established, 
the rights and privileges which the law of inheritance attaches 
to it follow as a matter of course. The learned Jiidircs in the. 
case of Morm Moee Dehcah v. Bejoy Krishto Gossamee (2), (I 
say with due defei’eiice to their opinion), were wrong, both 
in relying upon Gmga Mya v. Kislien Khliore Chowdhry (:i) 
in support of their decision, as well as in distinguishing tlic case 
of Gitnga Pershad Roy v. Brijesmree Clmudhrain (1) from the 
one under their consideration. The Madras High Court, in tlie 
oi Chinnarama Kristm Ayyar v. Minnfchi Ammal (4!), 
followed the ruling in Morm Moee Deheah v. Biijoy Krishto Gos- 
semee (2), although the learned J udges who decided that case 
were of opinion that that I’uling was opposed to the law as laid 
down in the Uattaka Miinaiisa. On the other hand, a Full 
Bench of the Allahabad High Court, in the recent case of Sham 
Kmr V. Gaya Din (5), refused to follow it, and laid down the 
law in favor of the adopted son’s rights. These are all the 
cases upon the point referred to us, and it seems to me that the 
weight of authority preponderates in fiivor of the proposition 
that an adopted son, acc^ording to the true interpretation of the 
Hindu law prevailing iu Bengal, takes by inheritance from the 
relatives of his adoptive mother. 

The judgments of the lower Courts will, therefore, bo reversed, 
and the plaintiff will be entitled to the share Avhich ho claims 
in the property mentioned in the plaint, with costs in all the 
Courts. 

Garth, C. J.— T think that the weight of authority is strongly 
in favor of the views exiiressed by my brother, Mitter, in his 

(1) S. D. A., 1859, p. 1091. (3) 3 Scl. Rep., 128. 

(2) W. R., Sp. No., 121. (4) 7 Mad. H. C. R., 245. 

(5) I. L. R., 1 All., 255. 
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1880 learned and exhaustive judgment; and I have great satisfaction 
iliiASoNKisEin answerhig the question referred to us in conformity with 
Moiteo j^ppgj^j.g j.(j jQQ j.jjg manifest justice of the case. 

Kali Kohul 

Mozdmdab. Jackson, Morris, and Tottenham, JJ.— We concur. 


APPELLATE CIVIL. 


Before Sir Richard (tarth^ Kt., Chirf Jnatice. 

1880 BRAJESHWAllE PESIIAKAU (rLAiNTirp) y. BUDIIANUDDI and 

ANoTHEit (Defendants).* 

Onus prohandi^Mortgage-Bond-- Proof of Execution mid Bona files of 
Transaclion^ Evidence — Recital in histnmcnt. 

Where n claim is made under an alleged mortgage against a hona fide pur- 
chaser for value, and the defendant puls in isMic the genuineness of the 
transaction, the onus is upon the plaintiif of pioviiig primd facie the hona 
fileSj as well as the actual execution, of the mortgage; and if the Court dis- 
credits the plaintiH’s witnesses as regards the bona files of the transaction, 
it is at liberty to dismiss the suit, although the defendant gives no substantial 
evidence of fraud. 

A recital iu a deed or other instrument is in some cases conclusive, and in 
all cases evidence as against the parties who make it, and it is of more or less 
weight or more or less conclusive against them according to circumstances. 
It is a statement deliberately made by those parties which, like any other 
statement, is always evidence against the persons who make It. But it is uo 
more evidence as against third persons tlian any other statement would be. 

Chowdry Dehy Persad v. Choiodry Doivlnl Singh (1) explained. 

Radhanath Banerjec v. Jodoonalh Singh ('2) doubted. 

This was a case referred to Garth, C. J., as a third Judge, 
under s. 575 of the Civil Procedure Code, tlie two Judges who 
heard the special appeal having differed on a point of law. 
The facts sufficiently appear from the judgments. 

* Appcid from Appellate Decree, No. 1786 of 1878, against the decree of 
H. C. iSutherland, Esq., Judge of Bnekergunge, dated the 16ih August 1878, 
reversing the decree of Baboo Bugwan Chunder Seln, Subuidiiiate Judge of 
that district, dated the IStli of May 1878. 

(1) 3 Moore’s I. A., 347. 


(2)7 W.K.,441. 
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Bbajew* 

WARE 

Baboo Kali Mohan Doss and Baboo Bhooban Mohan Doss Peshakar 
for the respondents. Budhau- 

UDDI. 


Jackson, J. — In this easel have the misfortune to differ in 
opinion from my learned colleague, and as the difference relates 
to a point of law, the appeal will have to be referred, under 
s. 375 of the Code of Civil Procedure, to one or more of the other 
Judges of the Court. My view of the case is this : The plain- 
tiff, who is described as peshakar, which, I take it, means a woman 
of ill-fame, sues to recover the sum of Rs. 625 as principal, and 
Rs. 40G-10 annas as interest, amounting in all to Rs. 1,031-10 annas, 
by the sale, — firstly, of certain property which she alleges to have 
been mortgaged to her in a registered instrument by the defend- 
ant Hur Soonduri as collateral security, and which property has 
since been conveyed by Hur Soonduri to the other defendant 
Budhaiiuddi Chowdhry, who appears to be in possession of the 
same. 

Ilur Soonduri, the alleged borrower and mortgagor, put in no 
written statement, but she was examined as a witness in the 
cause on the plaintiffs side. 

The plaintiff put in the instrument of mortgage, which pur- 
ported to have been executed on the part of Hur Soonduri by one 
Nobin Chundcr, who is admitted to be her son, and who appears 
to have acted under a general power of attorney on her behalf. 
The mortgage-bond was registered, and it recites the payment 
of the advance of Rs. 625 in full. 

Hur Soonduri fully acknowledged, when examined as a wit- 
ness, the payment of the money, and swore that she had mort- 
gaged the property to the plaintiff. Nobin Chunder appears to 
have been cited both by the plaintiff and the defendant as a 
witness; at all events, a summons on the side of the defendant 
was shown to us, and appears to have been served, and it is also 
shown that the plaintiff' applied for and obtained from the Court 
an order for the prosecution of Nobiu on account of his failure 
to attend upon summons. 

It may be taken as admitted that the second defendant did 

35 
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1880 receive a conveyance of this property as from Hur Soonduri, and 

Bbajesh- that conveyance, it appears, was also executed by the same 
WABE 1 1 i.r • . 1 , 

Pbshakae Nobin Chunder, who likewise received the money. 

Buduan- written statement, which was put in by the Chowdhry 

uDDi. defendant, he broadly asserted that the plaintiffs claim was 
wholly false, and that the bond upon which she relied was collu- 
sive and fraudulent ; that there had been no payment or receipt 
of money under the bond, and that Nobin Chunder had got the 
bond executed beforehmid for fraudulent purposes. He then 
set out the fact of his own purchase, and recited certain other 
mortgages previously made by Hur Soonduri, which debts, he 
said, had been paid oft' with the money taken from him. He 
urged that he had no notice of the alleged mortgage ; that he had 
purchased the property in consequence of its being situated near 
his own house, and for that reason had paid a higher price than 
the market-value for it; and in conclusion he made certain 
allegations regarding an intrigue between Hur Soonduri’s son, 
Nobin, and a person called Soudaminee, whose mother, he said, 
the plaintiff was. 

I observe with great regret, regard being had ta tlie circum- 
stances of the case, that the Subordinate Judge should have 
permitted this written statement, containing most important 
allegations, and in the last paragraph containing statements of 
a scandalous nature, to be filed by the defendant under the veri- 
fication of the mokhtear; and this fact becomes the more signi- 
ficant, when we see that this defendant in tlie sequel has abs- 
tained from coming into the witness box and giving an account 
of the facts within his knowledge relating to the purchase of 
this property. 

The defendant does not say that the intrigue between Nobin 
and Soudaminee commenced before, or that his knowledge of 
that intrigue was subsequent to, his purchase through Nobin's 
agency. 

Now, at the trial of this case, it seems that the plaintifi* swore 
to the execution of this instrument and to the advance of Rs. 625. 
The defendant Hur Soonduri also deposed to the like effect, and 
the witnesses, three in number, speak to the execution of the 
bond and the passing of consideration. 
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It seems to me clear on general principles, and on the autho- IMQ 
rity of the judgment of the Privy Council in Chowdry Deby 
Fersad v, Clwwdry Dowlut Sing (1), and with reference to the PtfsHAKA.B 
case of Radluinath Banerjee v. Jodoonath Singh (2), decided budhan- 
by Mr. Justice Markby and myself, that, under such circum- 
stances, the plaintiff having put in a duly executed and regis- 
tered mortgage-deed, containing a recital of payments, having also 
sworn herself to the payment of the money,— and her testimony 
I do not find has boon anywhere discredited— it lay upon the 
defendant, who pleaded that the mortgage was maid /ide, to prove 
sucli mala Jides. The Subordinate Judge appears to have dis- 
believed Hur Soonduri for some reason or other. He appears 
also to have given little credit to the witnesses who gave formal 
proof of the execution of the mortgage-deed and the passing of 
the consideration, but he says nothing of the testimony of the 
plaintiff herself. He remarks upon the absence of Nobin 
Chunder; but, on the authority of the cases to which I have refer- 
red, he considers, as I do, tliat it lay upon the defendant to give 
proof of the imla asserted, and he therefore felt himself bound 
to give judgment for the plaintiff. 

The District Judge on appeal took the opposite view. His 
judgment is not very clear ; but he says : The question then 
to decide is whether on such evidence ” (having previously 
spoken of the evidence ) it can be held that the bond was 
genuine, or that any consideration passed between the parties. 

I think it is impossible to uphold the genuineness of the bond.” 

Now, the genuineness of the bond was not really in issue. “ Even 
the lower Court,” he goes on, “ only finds on the first issue for 
plaintiff, relying on the rulings of the High Court and the 
Privy Council, but I do not tliink this ruling can be so inter- 
preted. Such admissions and such recitals are only evidence 
when they are believed to be good. But when, as in the present 
instance, the lower Court discredits Hur Soonduri s evidence 
in toto, it is difficult - to see how he can accept that evidence as 
proving the bond. I hold then that, on the Subordinate Judge’s 
own argument, plaintiff’s case cannot stand on the bond or oa 
the plea of consideration having passed.” 

(1) 3 Moure's I. A., 347. 


(2) 7 W. R., 441. 
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Now, in order to examine how far that judgment is correct, I 
wish to consider what the plaintiff in this case could have done. 
The parties to the transaction are herself and Hur Soonduri. 
She has sworn that she had paid the money, and she has not 
been discredited. Hur Soonduri has also sworn to the like eSect ; 
but both the Judges appear to consider that she cannot be 
believed. But, in the first place, Hur Soonduri was a really 
superfluous witness, and in the next place, it is clear that the per- 
son with whom the transaction actually occurred was Nobin 
Chundcr. The plaintiff does all she can to secure Nobin's evi- 
dence, but Nobin refuses to appear. It is clear there was no 
affirmative case on the other side on which the Courts below 
could rely, because the only witness referred to on the side of 
the defendant, in the judgment of the Court below, by name, is 
Radhanath Chuckerbutty, and he, I find, is unable on oath to deny 
the hona Jides of the disputed bond. There is nothing therefore 
to displace the affirmative evidence given on the side of the 
plaintiff, and as I have already said the plaintiff herself gave her 
oath, and neither of the Courts says that oath is false. In that 
state of the case it seems to me there was no ground, no judicial 
basis, on which the Courts below could refuse the plaintiff a 
verdict. Of course, if a particular fact is in issue, and evidence is 
given on one side in the affirmative, and on the otlier side in the 
negative, it is open to the Court of first instance, and also to the 
Court of appeal, to accept the one version or the other; but here 
the evidence is all on one side, and where, as held by the Judicial 
Committee of the Privy Council, there is pnmei facie proof of the 
fact contained in the recital in the instrument, it appears to me 
that the Courts below are not justified, and the lower Appellate 
Court in this case, was not warranted, in throwing out the case 
of the plaintiff merely upon grounds of suspicion. Lot us assume 
for a moment that the plaintiff s case was true. She has started 
it by her own oath. She then calls her vendor Hur Soonduri. 
Hur Soonduri's interest is gone. Be it the plaintiff, or be it 
the other defendant, who has acquired it, Hur Soonduri has none. 
Either she herself or her son is clearly tainted with a fraud, and 
under these circumstances she gives evidence in support of the 
plaintiff s case, but in such a manner that the Courts below refuse 
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to believe in its truth. Is the pltuntiff to be affected by this ? Is 1880 
the plaintiff’s true case to be thrown out because of the miscon- Brajbsh- 
duct of Hur Soonduri or of her son ? It seems to me, it clearly peshakar 
cannot. But if the plaintiffs case is untrue, it must be shown to budhan- 
be untrue by positive evidence on the side of the defendant. It 
starts with a prinid fade proof. There is the solemnly registered 
bond which contains the recital, and on that recital the plaintiff 
is entitled to rely. In addition to that she has given a quantity 
of other evidence, and it would be extremely unjust, it seems to 
me, to throw out her case because of a taint in the evidence 
coming from the side of her vendor, who is undoubtedly affected 
in one direction or the other by fraud. I think, therefore, that, 
under the circumstances of this case, the lower Appellate Court 
had no judicial ground for reversing the judgment of the Court 
below, that judgment being given in accordance with the evi- 
dence, and in accordance with the authority of previous deci- 
sions. 

I understand the difference between me and my brother 
McDonell to refer merely to the powers of this Court in second 
appeal, his view being that the question here is a mere question 
of fact, with which we are not capable of dealing; but it appears 
to me that this is a definite question of law, which may be thus 
concisely stated : 

The plaintiff having, in the circumstances stated, given not 
merely primd facie but substantial proof of the advance of which 
the receipt is acknowledged on the registered instrument of 
mortgage, and defendant having impugned that instrument on 
the ground of fraud, which he does not prove, was the lower 
Appellate Court at liberty to dispose of plaintiffs suit on the 
ground that slie had not completely made out the bona Jides of 
her own mortgage ? 

McDonell, J.— I regret to have to differ from my learned 
colleague, but I think in special appeal we cannot interfere with 
the lower Appellate Court. In this case undeniably the bond 
had been executed and registered, and if the plaintiff had left 
the case there, the onus, under the rulings cited by my learned 
brother, would have been on the defendant to prove the rmla 
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1880 fijdes of the bond. But the plaintiff was not satisfied to stop 
Bbajesh- hero. Besides showing that the bond had been executed, she 
Peshakab adduced witnesses to prove the bond. These witnesses the Judge, 
Budhan- reasons given in his judgment, disbelieves; andean we say 
that he should have believed those witnesses, or that he has 
committed an error in law in disbelieving them, without our- 
selves reading and weighing the evidence, which we have no 
right to do in special appeal, more especially as it has not been 
shown that the lower Appellate Court has misread or mis- 
interpreted the evidence in any way. In this view, I think that 
the plaintiff is not entitled to a decree, and I should therefore 
dismiss the appeal with costs. 

Garth, C. J.— The learned Judges of the Division Bench 
(Mr. Justice Jackson and Mr. Justice McDonell) having 
diflered in opinion upon a point of law, it has become my duty 
as a third Judge (under s. 575 of the Civil Procedure Code) 
to decide this case. 

The pleaders on both sides have been asked whether they 
wished to argue it again; but as they have declined to do so, 
I proceed to decide the question from the paper-book, with the 
advantage of having before me the judgments of my learned 
brothers. 

The plaintiff appears to be a woman of ill-fame, and she 
sues to enforce a registered mortgage-bond against the pro- 
perty in question, which was given to her, as she alleges, by the 
defendant No. 1, on the 14th of Jeit 1282 B. S. (27th of May 1875). 
The sura said to have been the consideration for this bond was 
Rupees 625, and the principal and interest due upon it amounted, 
when the suit was brought, to Rupees 1,031-10. 

The defendant No. 1 has put in no written statement, but 
has given evidence in the plaintiff’s favor. The defendant No. 2 
is the real defendant in the suit, having purchased the property 
from the defendant No. 1 under a kobala, dated the 7th of 
Bhadro 1283 B. S. (22nd August 1876), for a sum of Rupees 
4,300. 

No attempt was made in the Courts below to contest the 
validity of the purchase by the defendant No. 2. There is no 
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doubt of his having honestly bought the property, and given a I880 
full price for it. The real and only question was, whether the Bbajesh- 
mortgage to the plaintiff was a bond fide transaction, and valid Pebhakab 
as against the defendant No. 2. Budhan- 

The 1st issue was framed to raise this question, viz , — Is the 
bond in dispute a bond fide engagement or is it fraudulent ? 

The way in which this question has been dealt with in the 
Court below, and the way in which it ought to be dealt with as 
a matter of law, has formed the main ground of the difference 
of opinion between the Court below and the two learned Judges 
of this Court. 

The Court of first instance found that the bond was duly 
executed and registered ; and the bond itself contained a recital, 
that the consideration-money was duly paid. The Subordinate 
Judge appears to have considered, not only that there wei’O 
circumstances which induced a grave suspicion as to the bona 
fulee of the bond, but ho mentions several facts, which, as it 
seems to me, ought to have weighed very strongly upon the 
mind of any reasonable man in deciding whether the transac- 
tion was a real and honest one. 

One of the.se is, that Nobin, the son of the defendant No. 1, 
who is said to have acted for her under a power of attorney in 
the execution of the bond and carrying out the transaction, was 
not called as a witneas. His absence was certainly a very 
pregnant circumstance. He had not only acted for his mother 
in this and otlier matters of business, but he also notably acted 
for her in effecting the sale to the defendant No. 2. At the time 
of that sale a list of the mortgages upon this very property 
was given by Nobin to the defendant No. 2, in which the mort- 
gage in question did not appear. Nobin, therefore, when the 
honesty of the transaction was called in question, was an all- 
im[)ortant witness. If the money was really paid, he was the 
person who received it. If the transaction was bond fide, he 
could have proved it to be so ; and he was probably the only 
person who eould and shonld have explained the fact that the 
mortgage in question was not entered in the list of mortgages 
given to the defendant No. 2. 

• Moreover, the Subordinate Judge finds, that Nobin was a lover 



276 


TfTR INDIAN LAW REPORTS. 


[VOL. VI. 


1880 of the plaiutifi’s daughter, and had been seenat the plaintifi’s house 

Brajesh- since the institution of the suit : and again, he is shown to have 
Peshakar been named as a legatee under her will. Nobin, therefore, ought, 
Budhan- undoubtedly, to have been called as a witness for the plaintiff, 
uDDi. and Nobin did not make his appearance. But his mother, the 
defendant No. 1, was examined, and the Subordinate Judge says, 
that from the very tenor of her deposition, she spoke of ivluit 
she had been taught to speak for the benefit of the plaintiff, 
and displayed utter ignorance or loss of memory on many other 
points, upon which slie was cross-examined. He evidently consi- 
ders, that she had been tutored by Nobin, and that her evidence 
was unreliable. 

From these and other circumstances which he mentions, the 
Subordinate Judge seems to have felt great doubt as to the 
bona fides of the transaction. But he found for the plaintiff 
apparently upon this ground : — The execution and due registra- 
tion of the bond was proved, and the bond contained a recital, 
that the consideration-money had been paid by the mortgagee 
to the mortgagor. This recital — according to two rulings of the 
Privy Council and this Court, Choivdry Deby Persad v. Chow- 
dry DotvliU Sing (1) and Radhanath Banerjee v. Jodoonath 
Sing (2)"-the Subordinate Judge considered to be pnirnd facie 
evidence of the money having been really paid, and coupled 
with the evidence of execution and registration, he thought it 
established a primd facie case for the plaintiff, and as the 
defendant had given no counter-evidence of fraud to rebut this 
primd facie case, he considered himself bound (more especially 
having regard to the above rulings) to find for the plaintiff. 

The District Jmlge took a different view. He considered, 
that as the bona fides of the bond was questioned, the onus of 
proving that it was a valid transaction as against the defendant 
No. 2, lay upon the plaintiff, and taking the whole of the plain- 
tiff’s evidence into consideration, he found that little or no 
weight ought to be attached to the recital in the bond ; and ho 
dismissed the suit upon the ground that the bond not being a 
bond fide transaction was void as against the defendant No. 2. 

In this Court, Mr. Justice Jackson has approved of the view 
(1) 3 Moore’s I. A., 347. (2) 7 W. U., 441. 
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taken by the Court of first instantjp, considering that as the plain- 
tiff had made out Bi^piTnd facie case, which the defendant had not 
disproved, the lower Appellate Court was bound to give judg- 
ment for the plaintiff. On the other hand, Mr. Justice McDonell 
thought the question to be one of fact, which it was open to the 
Court below to decide as it did, and that this Court had no right 
to interfere with the lower Court’s decision. 

It appears to me, that the first question for consideration in 
point of law is, on whom the onus of proof lay ; and I think 
that, having regard to the case on both sides, and to the form of 
the first issue, the onus of proving primd facie that the transac- 
tion was valid as against the defendant No. 2 lay upon the 
plaintiff. 

The due execution of the bond is one thing, the hona fides 
and validity of it as against subsequent purchasers is another. 
But when, as in this case, the defendant puts the plaintiff to 
proof of the validity of the bond generally as against him (the 
defendant No. 2,) the plaintiff is bound to prove primd facie 
both the due execution of the bond and the hona fides of the 
transaction. 

But then it is said, that the execution being proved, the hona 
fides is e\so prowei primd /acie by the plaintifl[”s own evidence 
as well as by the recital in tlie bond ; and great weight has been 
attached (in deference to the authorities above cited) to the 
recital. 

But it seems to me that the effect of the recital, as well as 
the decision of the Privy Council in Chowdry Dehy Persad v. 
Chowdry Doivlni Singh (1), has been misunderstood. 

A recital in a deed or other instrument is no doubt in some 
cases conclusive, and in all cases evidence, as against the parties 
• who make it ; and it is of more or less weight, or more or less 
conclusive, against them according to circumstances. It is a 
statement deliberately made by those parties, which, like any 
other statement, is always evidence against the persons who 
make it. But it is no more evidence as against third persons, 
than any other statement would be. 

Now, in the Privy Council judgment referred to, the question 
(1) 3 Moore's 1. A., 347. 
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1880 arose with regard to a recital n^ftde in a fuffanama^ or deed of 
Brajesh- compromise, that a pai’ticular sum of money, which was the con- 
Peshakab sideration for the compromise, had been paid by one of the par- 
Budhan- ^1^® question whether that sum had really 

UDDi. jjgen was raised in the suit as betiveen the 'parties to the 
imtrument It was contended that the recital was conclusive 
evidence of payment, but it was held by the Privy Council that 
though not conclusive, it was undoubtedly some evidence of the 
payment, but evidence which might be explained and rebutted ; 
and it was accordingly proved and decided in that case, that 
the payment had not been made. 

In the case of Radhanath Banerjee v. Jodoonath Singh (1), the 
facts arc not very accurately stated. It may be, that there were 
circumstances which made the recital evidence in that case, but 
it would certainly seem that the recital was admitted in evi- 
dence as against third parties, who were in no way privy to the 
deed [ and if so, the propriety of the decision seems to mo 
extremely doubtful. 

In this case, the only way in winch, as far as I can sec, the 
recital in the bond could possibly be made evidence against the 
defendant No. 2, was this: He no doubt claimed under the 
defendant No. 1, and he claimed the very property which was 
professedly mortgaged by liis vendor, consequently the recital 
was a statement made with reference to that property by the 
person under whom he claimed, and therefore it was admissible 
in evidence as against him. 

But then, in a case of this kind, the weight to be attributed 
to the recital would depend entirely upon the other evidence of 
the bona Jides of the bond. If the ])laintift s evidence did not 
satisfy the Court that the transaction itself was honest and bond 
Me, the fact that the parties to the fraud had stated in the bond 
that the consideration was truly paid, would, as it seems to me, 
be entitled to little or to no weight. 

It was contended on the part of the appellant, that if part of 
the plaintiff^s evidence was sufficient to establish a primd facie 
case, it was incumbent upon the defendant to prove a substan- 
tive case of fraud by evidence of his own. But the answer to 
(1) 7 W. U., 441. 
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this is, that though some of the plaintiff’s evidence, taken by W80 

itself, might have amounted to primA facie proof in her favor Brajesh- 
still looking to the whole of her evidence, and to the circumstan. Peshakar 
ces of the case generally, there was ample ground to justify the 
lower Court in disbelieving her evidence and dismissing the 
suit. 

If it were always necessary under such circumstances for cre- 
ditors and others, impeaching transactions of this kind, to give 
substantive evidence of fraud, they would often be placed in a 
hopelessly unfair position. They, generally speaking, have no 
means of unravelling the fraud, or of enquiring into the nature 
of the transaction, until they came into Court, and they are 
then generally driven to rely upon the skill of their counsel and 
the astuteness and good sense of the Judge. 

In this case I consider that there were ample grounds in 
point of law to justify the finding of the Court below, and I 
therefore concur with Mr. Justice McDonell in dismissing the 
appeal with costs. 

Appeal dismissed, 

APPELLATE CRIMINAL 

Before Sir Richard Garih, Ki^ Chief Justice^ and Mr, Justice lottenham* 

NOOli BUX IvAZ[ AND oTUERs 1^. The EMPRESS.* 

Evidence Act (1 of 187‘2), ss, 30, \SS^Covfemon-^ Admission— Examination 
of WUJimsHS^J}ulre^ Penal Code ^^Act 2CA V I860), ss. 114, 149, and 302. 

A prisoner, charged togetlier with others with being a member of an unlaw- 
ful assembly, made a .stalcmeiit before the Committing Magistrate implicating 
Lis fellow prisoners and another person. He subsequently withdrew this 
etateuierit, and made another, in which he endearoured to exculpate himself. 

HeUly that this statement wjis not evidence against the other prisoners 
under s. 30 of the Evidence Act. It was not a confession, nor did it 
amount to any admission by the prisoner that he was guilty in any degree 
of the ollence charged ; but it was simply an endeavour on his part to explain 
his own presence on the occasion in such a manner as to exculpate himself, 

* Criminal Reference, No. 39, on Appeal No. 362 of 1880, against the order 
of T. M. Kirkwood, Esq., ISessious Judge of Myiueusing, dated the 2l8t May 
4880. 
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and any mention made by him m such a statement of other persons having 
been engaged in the riot, was altogether irrelevant, and not evidence against 
them. 

At a trial before a Sessions Court, the Judge, on the examination-in-cbief 
of the witnesses for the prosecution being finished, questioned the witnesses 
at considerable length upon the points to which he must have known that 
the cro8S-exnminntion would certainly and properly be directed. 

Ileld^ that such a course of procedure was irregular, and opposed to the 
provisions of s. 138 of the Evidence Act. 

It is not the province of the Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some m.atcrial question or ques- 
tions; and the Court should, ns a general rule, leave the witnesses to the 
pleaders to be dealt with as laid down in s. 138 of the Act. 


Five persona, Jamir Mundle, Taiyab, Rabiullali, Noor Bux 
Kazi, and Dagliu, were charged with heiug members of a body 
of men, some hundred in number, who, at the instigutiou of 
one Amiruddiii Khan, on tlie 1st February 1880, armed with 
spears and clubs, went to take possession of certain lands in 
Monza Kumarpur. It was alleged that one Kalu Shaikh 
(who was not before the Court) had speared one Kobiu Sircar, 
who had opposed the entrance of the mob on his lands, and 
Jamir Muiidle was charged with having struck him on the head 
with a loti, from which injuries Kobin died. It was further 
charged tliat, at the same time, Taiyab slightly wounded with 
a spear one Beza Mahomed, a cousin of Kobin, and that Noor 
Bux Kazi (unarmed) and Rabiullali, and Dagliu (armed with 
deadly weapons) were all present at the time, as leaders of the 
rioters. 

The four accused flrstly mentioned pleaded an alibi Dnghu, 
who was arrested on the 5th February, stated before the Com- 
mitting Magistrate, that he went to Kumarpur with a body 
of armed men, and that Kalu, Jamir Mundle, Taiyab, and Noor 
Bux were amongst the party. On the 24th February, before the 
Sessions Judge, he, however, repudiated this statement and 
said, that he was forced to accompany the other armed men, 
but that he only did so as far as Husbendi (a place adjoining 
Kumarpur), where he escaped, and that he did not see Noor Bux, 
Rabiullah or Jamir Mundle, as he did not go to Kumarpur. 

The Sessions Judge, differing from the assessors, found that* 



VOL. VI.] CALCUTTA SERIES. 

Noor Bux, Jamir Mundle^ and Tuiyab “ were members of an 
unlawful assembly in the prosecution of a common object^ in 
which murder was committed by Kalu, which offence they knew 
to be likely to be committed, and the commission of which 
offence they, being present, actually abetted and, that they 
liad, therefore, committed an offence under ss. 114 and 149j 
n ad witli s. 302, of the Penal Code. But concurring with one 
assessor, he found that Daghu and Kabiullah were guilty of 
rioting armed with deadly weapons, and had committed an 
offence under s. 148 of the Penal Code. 

He, tlierefore, sentenced the two latter to three years* rigorous 
imprisonment, and the three former to death. 

The case was referred to the High Court in the usual way for 
confirmation of the sentence of deatli, and Noor Bux Kazi, 
Jamir Muudle, aud Taiyab preferred an appeal from that 
sentence. 

Mr. Jackson and Munshee Serajal Ishnn for the appellants. — 
The statement made by Daghu before the Committing Magis- 
trate cannot be said to be a confession such as is mentioned in 
8. 30 of the Evidence Act, In order to implicate the prisoners 
Daghu must have implicated himself. This he did not do. Daghu 
could not be convicted on his own statement alone, neither 
can tlie prisoners on D.igliu’s statement. Moreover, tlie statement 
was withdrawn at the Sessions Court, [Gauth, C. J. — It is 
surely evidence against them, if it amounts to a confession by 
him that he was a member of an unlawful assembly ; it is 
certainly a confession that he was present with Amiruddin’s men.] 
To render the statement a confession under s. 30, it must appear 
that the confession implicates tlic confessing person substan- 
tially to the same extent as it implicates the person against 
whom it is used— T/ie Queen v. Relat A/^(l); see also The 
Queen r. Mohesh Biswas (2). There is a difference between 
an admission and a confession. The confession must be some* 
thing on which the Court could act without further evidence. 
[Garth, C. J. — If the statement is admissible for the pur- 
pose of showing that Noor Bux was present, may we not connect 
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1880 that with the other evidence ? If the Court were satisfied with 
NookBux the identity of the prisoners^ would that not be sufficient?] 
V, The case of Regina v. Amrita Govinda (1) is a direct answer. 

Em^ss *'^*‘*'*' abettor of a crime is, on 

account of his presence at its commission, to be charged as a 
principal, his abetment must continue down to the time of the 
commission of the offence. At any time before that event he 
may change his mind, and withdraw from the abetment. What 
is the meaning to be attached to the words “ the Court may take 
into consideration ” in s. 30? There is no proof that the state- 
ment was not made behind the back of Noor Bux. It wa:^ 
made on the 6th February, and Noor Bux was only arrested 
on that day, aiid the witnesses for the prosecution are near 
relatives of the deceased. As to the case against Taiyab there 
is no suggestion that he was present and committed the murder. 
Section 149 of the Penal Code was never intended to refer 
to a charge of murder; see the case of The Queen v. Sabed 
AH (2. 

No one appeared for tlie Crown. 

The judgment of the Court (Gauth, C. J., and Totten- 
ham, J.) was delivered by 

Gakth, C. (J. who, after stating the facts, proceeded to deal 
with the evidence against each prisoner individually, and with 
regard to the statement made by Daghu before the Committing 
Magistrate as affecting Noor Bux, observed): — 

The Judge also attaches some weiglit to what he calls the 
original confession made by one of tb.e prisoners named Daghu 
(who has been convicted under s. 148, Penal Code) to the Commit- 
ting Magistrate, in which he mentions Noor Bux Kazi as present. 
It is our duty to point out to the Judge that this statement 
of Dagiiu’s, which we have read, is no sort of evidence against 
Noor Bux even under s. 30 of the Evidence Act, for it is not 
a confession ; it does not amount to any admission by Daghu 
himself, that he was guilty in any degree of the oflence charged ; 
but it is simply an endeavour on his part to explain his own 
presence on the occasion in such a manner as to exculpate 
(l) 10 Bom. H. a, 490. (2) 11 B. L. R., 347. 
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himself. Any mention made by him in such a statement of other 
persons having been engaged in the riot, is altogetlier irrelevant, 
and is not evidence against them either under s. 30 or other- 
wise. 

(The learned Chief Justice then went into the further evi- 
dence, and finding, with regard to Noor Bux, that there was not 
sufficient evidence of his having been present at all, ordered 
the conviction as regards him to be set aside. With respect 
to the other two appellants, the Chief Justice found that they 
were members of the unlawful assembly, but there was not 
sufficient evidence to show that the object of the assembly was 
the murder of Kobiu ; nor that they, as leaders of the assembly, 
openly incited the others to cause his death, and therefore 
they ought not to be found guilty of murder, but only of riot- 
ing under s. 148 of tl>e Penal Code. The learned Chief Justice 
then concluded as follows) : — 

We think it right to point out to the Sessions Judge, that 
the course which he adopted iii the examination of the wit- 
nesses for the prosecution was irregular, opposed to the provi- 
sions of 8. 138 of the Evidence Act, and not fair to the 
prisoners. 

We find that, on the examination-in-chief being finished, the 
Judge questioned almost all the witnesses at considerable length 
upon the very points to which he must have known that the 
cross-examination would certaiuly and properly be directed. 
Tlie result of this, of course, was to render the cross-examiua- 
tion l)y the prisoner’s pleaders to a great extent ineffective, 
by assisling the witnesses to expluiu away, in anticipation, the 
points which might have afforded proper ground for useful 
cross-examination. 

It is not the province of the Court to examine the witnesses, 
unless the pleaders on either side have omitted to put some 
material question or questions; and the Court should, as a gene- 
ral rule, leave the witnesses to the pleaders to be dealt with 
as laid down in s. 138 of the Act. The Judge’s power to put 
questions under s. 165 is certaiuly not intended to be used in 
the manner which we have had occasion to notice in the present, 

' case. 
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APPELLATE CIVIL. 

Before Mr. Justice Miti^r and Mr. Justice Maclean. 

ASMAN SINGH (Plaintiff) v. DOOUGA ROY and othbbs 
(Defend A NTs).*^ 

Appeal in cases cognizable by a Small Cause Courts Civil Procedure Code 
{Act X of 1877), 8. 586. 

A was the proprietor of nine annas of a moiiza, B and his family of one anna, 
and C and others of the remaining six iinnns. B and his family having occu- 
pied and tMijoyed, to tlie exclusion of their co-shareholders, fifty-four bighas of 
the moiiza, failed to pay any rent in respect of such occupation. A insti- 
tuted a suit against tiicni (making C and the other holders of the six-anna 
share defendants to the suit) to recover the sum of Its. 412-8 as the sum 
justly due to him afler making all proper deductions, including ns well 
the share of the rent of the fifty-four bighas to which the six-anna shareholders 
were entitled, as also the share which B and his family were entitled to 
retain as proprietors of a one-anna share, lleld^ that the facts shewed an 
imjilied contract on the part of B and his family to pay to their co-share- 
holders wliatever, upon taking an account, sliould ajipear to be due to them ; 
and that, inasmucli as the total amount sought to he recovered in the suit 
by A did not exceed 500 rupees, the suit was one which misjht have been 
brought in a Small Ciiuse Court, ami therefore the plaintif! had no right 
of second u[)peal to the High Court under s. 586 of the Code of Civil 
IVocedure. 

Thr plaintiff in this suit was the owner of an nndivideil 
nine annas share of iiiouza Ishakpore, in Pergana Mnlk, in tlie 
district of Bhnealpore. The nine first defendants, who in the 
pleadings were styled first party defendants, were memhers of 
a joint Hindu family, and the joint owners of an undivided one- 
anna share in the same property. The remaining defendants, 
styled the second party defendants, were the joint owners of 
the remaining six annas share. Moiiza Ishakjiore comprised 
upwards of tliree hundred bighas of land, out of which the 
projirietors kept by mutual arrangement thirty-two bighas as 

* Appeal from Appellate Decree, No. 867 of 1879, against the decree of 
Moulvic Hafiz Abdul Kiiiim Khan Bahadur, First Subordinate Judge of 
Bhiigalpore, dated the 22iid February 1879, modifying the decree of Aloulvie 
Alahomcd Norul Hussein, Muiisif of Begoosherai, dated the llHh Decem- 
ber 1878. 
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hkoodkast in their own iiands. These thirty-two bighas were 
apportioned between tlie proprietors according to their respeo- Asmin 
live shares, the plaintiff taking eighteen bighas as a nine-anna v. 
shareltolder, the first party defendants two bighas, and the 
second party defendants twelve bighas. The remainder of the 
mouza was let out to cultivating ryots, and the first party 
defendants, in addition to the two bighas kept in their hands as 
khoodkast under the above arrangement, separately as between 
them and the nine-anna and six-anna shareholders, but jointly as 
among themselves, occupied and cultivated fifty-four biglias on 
the moiiza as ordinary tenants. The plaintiff, it appeared, had, 
for some time, with tlie consent of his co-proprietors, been 
collecting the rents on behalf of all concerned. Previous to the 
institution of the present suit, the plaintiff had instituted a 
suit against tlie first party defendants, on the basis of a wasil^ 
laid account, to recover from them the rent due in respect 
of their occupation of the fifty-four bighas during the years 
1281, 1282, 1283, and 1284 (1874 — 1877) and obtained a decree 
in the Court of first instance, which was afterwards reversed 
upon appeal, on the ground that the relation of landlord and 
tenant did not exist between the parties to tlio suit, and that the 
plaintiff was bound to frame his suit so as to claim wliatever was 
due to him upon an account taken between him and his co- 
owners. 

Tiie plaintifi', accordingly, instituted tlie present suit against 
the first party defendants, making the second party defendants 
also parties, and asked for a decree for tlie sum of Rs. 412-8, 
against the first party defendants, as the sum due to him, on 
the footing that the fair rent of the land held by them was 
Rs. 3 per biglia, after deducting the share of the second party 
defendants in respect of the occupation by them of the said 
fifty-four bighas of land. 

The first party defendants pleaded, inter alia, that the rate at 
which the plaintiff claimed to assess rent upon the laud occupied 
by them was excessive. 

The plaintiff obtained a decree in the Court of first instance, 
which, on appeal, was modified, on the ground that the plaintiff 
had not shown that Rs. 3 per bigha was the fair rent assessable 

37 
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mo on ,tlie lauds occupied by tlie first party defendants, and that 
asman therefore the plaintiff was only entitled to the amount which 

i;. would have been due to him if those lands had been assessed 

DooboaRot. ^ pgj, bigha. 

Against this decree the plaintiff appealed to the High Court. 

Mr. 31. L. Sandel for the appellant. 

Baboo Chunder Madintb G/iose for the respondents. 

Baboo Chunder 31(idhnh Ghose took a preliminary objection 
that the suit being to recover a sum not exceeding Rs. 500, 
and being also of a nature cognizable in a Court of Small 
Causes, and there having been an appeal already, a second 
appeal was barred by s. 586 of Act X of 1877. Suits which 
are cognizable by Courts of Small Causes are defined by s. 6 
of Act XI of 1865. That a suit of this description is cogni- 
zable in a Court of Small Causes has been decided in the 
following cases : — Huro Mohnn Roy v. Khettro Monee Dossee{l\ 
Snuknr Lall Pnttiick Gyawal v. 3lns$av\ut R(tm Kalee 
Dhamin (2), Joogul Kishore Rdy v. Rnyhoonnth Seal (3), and 
Dyehiiliee Nandun Sen v. 3Indhoo Mutty Gooyta (4^ In the last 
case, which was a suit to recover from the defendants a balance 
claimed to be due on account of rents of the plaintiirs zemin- 
daries collected but not accounted for by tlie father of tlie 
defendants, Macphersoii, J., expressed an opinion that such a 
suit “ is none the less cognizable by the Small Cause Court, 
because it may have been necessary to go into the accounts 
of both parties to see whether the amount claimed is really 
due or not. Section 6 contemplates the possibility of having 
to examine accounts between the parties, for it says, — ‘ tlie 
following are the suits cognizable by Courts of Small Causes, 
namely, claims for money due on bond or other contract, when 
the debt does not exceed in amount or value the sum of five 
hundred rupees, whether on balance of account or otherwise: 
the only balance of account excepted being a balance of 
partnership account, unless the balance shall have been struck 

(1) 12 W. R., 372. (2) 18 W. R., 104. (3) 20 W. U., 4. 

(4) I. L. R., I Cttlc., 123 j S. C., 24 W. R., 478. 
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by the parties or tlieir ageuts. ” See also tlie case of Buldeo 1880 

Sing V. Ramsurun Lull (1). Ahman 

Singh 

Mr. M. Z. Sandel for the appellant distinguished the cases 
cited for the respondents, and contended, that none of them 
supported the proposition that one of several co-partners, co- 
owners, or co-proprietors can bring a suit in a Court of Small 
Causes to adjust the account between him and his co-partuers, 
co-owners, or co-proprietors, or to recover an amount to be 
found due to him upon tlie taking or adjustment of such 
account. A suit for an account is not a suit which can be 
entertained by a Small Cause Court : Shurrut Cliunder Km* v. 

Ram Sunknr Surmah (2), Krishna Kinkur Roy v. Madhuh 
Chunder Chuckerbutty (3). It is submitted that the only rule 
to be adopted is this : a suit for an account only, a suit between 
partners for aii account, a suit between persons who have 
had mutual dealings for an account, and a suit between co- 
owners or co-proprietors for an account, cannot be brought 
iu a Small Cause Court; but where a defendant has entered 
into a contracty express or implied, to pay to, or to hold to 
the use of the plaiutiff, money received by him, then a Small 
Cause Court may entertain the suit, notwithstanding that it 
may be necessary to go into an account to ascertain the exact 
sum due. 

The judgment of tlie Court (Mitter and Maclean, JJ.) 
was delivered by 

Mittkii, J. — The plaintiff seeks to recover from the first 
party defendants the sum of Rs. 412-8 under the following 
circumstances. 

The plaintiff is the owner of nine annas of Mouza'Ishakpore, 
and the defendants, first and second parties, of one anna and 
six annas respectively. The plaintiff is in charge of the collec- 
tion of the rent of the mouza from the tenants. There are 
thirty-two bighas of khoodliast lands, which have been distributed 
amongst the proprietors in proportion of two bighas per anna, 
for which no rent is realisable. 

(1) 25 W. R.. 234. (2) 10 W. U., 214. 

(3) 21 W. U., 283. 
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Over And above their proportionate sliare of tlie hkoodkast 
liinds^ the defendants first party cultivated fifty-four biglms 
ill the years 1281j 1282^ 1283^ and .1284. The plaintiff brought 
a suit, under Beng. Act VIII of 1869, to recover rent for these 
years on account of these lauds from tlie defendants first party, 
and obtained a decree in the Court of first instance. But on 
appeal tlie suit ^Yas dismissed on the ground that there did 
not exist the relationship of landlord and tenant between the 
parties, and that its frame was misconceived, inasmuch as the 
plaintiff could not recover anything without an adjustment of 
account between the shareholders regarding the profits of the 
mouza. The plaintiff has, accordingly, brought this suit, alleg- 
ing that, on an adjustment of accounts of the profits of the 
mouza, he is entitled to recover the sum claimed. This being 
the nature of the suit, a preliminary objection has been taken 
to the hearing of tliis second appeal, on the ground that the 
suit was one of a nature cognizable by a Court of Small Causes. 
The appellant’s pleader, on the other hand, urges, first,— that a 
Court of Small Causes, under s. 6 of Act XI of 1865, has no 
jurisdiction to try a case in which accounts have to be taken; 
and secondly, that, under the first proviso of the section in 
question, such a Court is not competent to take cognizance of the 
present suit. Several cases have been cited in support of their 
respective contentious: — Shurrut Chundcr Kur v. llam SunJair 
Snrmah (1), Uiiro Mohim Roy v, Khettro Monee Dossee (2), 
Sunkur Lull Pattuch Gyawal v, Jthssa7nut Ram Kalee Dha’- 
min (3), Krishna Kinhur Roy v. Madhiib Chnnder Chucker- 
hutty (4), Jooynl Kishore Roy v. Rughoonath Seal (5), Dyebukee 
Nundiin Sen v. Mndlioo Mutty Goopta (6), and Biildeo Sing v. 
Ram Surun Lall (7). 

Having regard to the provisions of s. 6, Act XI of 1865, and 
to the authorities cited before us, we think the preliminary 
objection taken must prevail. The suit is substantially one in 
which one of the joint owners of a mouza seeks to recover, to 




(1) 10 W.K., 214. 

(2) 12 W. 11., 372. 
(8) 18 W. R., 104. 
(4) 21 W. B., 283. 


(5) 20 W. R., 4. 

(6) I. L. R., 1 Calc., 128; S.C., 
24 W. R., 478. 

(7) 25 W. R., 234. 
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the extent of his share, profits of the mouza from a co-sharer, 
^vho iias appropriated the same in excess of his own simre. 
Such a claim as this is evidently based upon an implied contract 
wliich exists between tlie joint owners of a zemindary or other 
lauded property, and by which one co-sharer binds himself to 
make good to the others any profits which he may have appro- 
])riated in excess of his own proper share : SunUur Lull Fattuck 
Gyawal v. Mussamut Ram Kalce Dhamin (1). 

Tlie contention that a Court of Small Causes is not compe- 
tent to take cognizance of any case in which an account is to 
be taken is, we think, untenable. If it were valid, there would 
have been no necessity for the proviso upon which the learned 
pleader for the appellant relies in the alternative. See also 
Dyebuhee Niindun Sen v. Miidhoo Mutty Goopta (2). We are also 
of opinion that the present suit cannot be considered to be on a 
balance of partnership account,^* in the sense in which these 
words have been used in the first proviso of s. 6 of Act XI of 
]865. The word ‘‘ partnership” here, it seems to us, refers to 
the relation which subsists between certain persons as defined 
in 8, 239 of the Contract Act. The appeal must, therefore, be 
dismissed with costs. 

Appeal dismissed. 


Ref ore il/r. Justice Morris and Mr, Justice Prinspp. 

MOKUNDO LALL KOY (Dkfmndant) ». liYKUNT NATIi ROY 

(RLAlNTiri').* 

Hindu Law^lnheritance^Adopted Son, 

An adopted son is not precluded from inheriting the estate of one related 
lincnlly, although at a distance of more than three generations from the 
common oncestor. 

* Appeal from Appellate Decree, No. 539 of 1879, ogainst the decree of 
T, T, Allen, Esq., Judge of Rajshabje, dated the 17th December 1878, 
confirming the decree of Baboo Koyelash Chunder Mookeijee, Subordinate 
Judge of that district, dated the llth September 1878. 

(1)18 W. li., 104. 

(2) I.L. K., 1 Calc., 123; S. C., 24 W. R., 478. 
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i««o The who was the adopted son of one Brojo Nath 

Mokundo Roy, sued to recover possession of cerlain properties as heir 
Lall Roy Kidhore Hoy. It appeared that Brojo Nath^s father 

cousin of Gour Kishore Roy. 

Baboo Sreenath Dass and Baboo Gurudas Banerjee for the 
appellant. 


Baboo Mohmy Mohiin Roy and Baboo Rush Behary Ghose 
for the respondent. 

The judgment of the Court (Monnis and Pkinsep, JJ.) 
was delivered by 

PuiNSEP, J. — The only point raised by tlie defendant, special 
appellant before us, is, that, by reason of bis being an adopted, 
and not a naturally begotten, son of Brojo Natli Roy, tlie plain- 
tiff is no heir to Gour Kisbore under Hindu law, an adopted 
sou not being recognized as a sakulya or samajioduka, nor is 
entitled to inherit if he be not a suyinda or related within 
three degrees from the common ancestor. 

The general principle is very clearly laid down in tlie Dattaka 
Mimansa, s. 6, para 53 ; — 

Without difterence, relation to the father and other sires 
of the adopter obtains in the same manner as relation to the 
general family, the family deity, and family rules of that person ; 
the term ^son’ is used without restriclion in these and other 
passages.” 

Unless, therefore, we found some authority clearly restricting 
the rights of inheritance on the part of an adopted sou, and 
declaring that they are something less tlian those of tlie natu- 
rally begotten son, we certainly should make no distinction 
between them. There is a distinction declared by Hindu law 
wlierc a naturally begotten sou inherits jointly with a son 
previously adopted, but we can find no express authority for 
limiting the rights of an adopted son to inherit to the estate 
of one related lineally by more than three generations from 
the common ancestor. The point seems never to liave been 
raised before in our Courts, but we observe that the judgment 
of this Court in the case of Tara Mohun Bhattacharjee v. 
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Kripa Moyte Debea (I ) admits the rights of an adopted son to ^880 

one more distantly related to him. Mokitnd 

, , . Lall Ror 

We, therefore, dismiss the appeal with costs (2), v. 

Appeal dimmed. Nauth Rot. 

Before Mr. Justice While and ;Vr. Justice Field, 

MUTTY RAM SAHOO (Defkndant) MOHI LALL ROY (Plaintiff).* 1880 

Sept. 13. 

Jurisdiction— Right of Way— How far finding of M a gisti'ate thereon binding - 

on Civil Court— Code of Criminal Procedure JC £>/ 1872), m. 521, 

523, Estoppel. 

A Civil Court is not competent to set aside the order of a Magistrate made 
nnder s. 521 of the Code of Criminal Procedure, on the ground that such 
order ^vns miide witiiout jurisdiction because the laud in respect of wliicli 
the order was made is private property, and not a thorouglifarc or puiilic 
place. A Civil Court can, however, irrespective of an order made under 
s. 521 by a Magistrate, try the question, whether the land wliich formed the 
subject of such order is private property, and not a thoroughfare or public 
place, as between the parties to such suit and those who claim under them. 

Per Field, J.— A person who, on receipt of an order made by a Magistrate 
under s. 521 of the Code of Criminal Procedure, declaring the existence of 
a right of way over such person’s lands, demands, under s, 52.3 of the same 
Code, tlie appointment of a jury to try whether such order was reasonable, is 
not by such action estoppcMl from afterwards bringing a suit in a Civil Court, 
seeking to establisli his right to the exclusive enjoyment of the same lands. 

This wa.s a suit in wliicli the plaintiff sought for a declaration 
of his right to the exclusive enjoyment of two plots of land. 

In respect of the first plot, the plaintiff alleged that it was 
homestead laud, which had long hceu in his exclusive jiossession ; 
that the defendant, by falsely claiming a right of Avay over the 
said plot, had obtained an order to that eftect from- the Magistrate 

* AppenI from Appellate Decree, No. 1585 of 1879, ngainst the decree 
of Raboo SrcenaUi Roy, Subordinate Judge of Ilooghly, dated the 26th May 
1879, affirming the decree of Baboo Sashibhusnn Mookeijee, Second Munsif • 
of Mohisrakha, dated the 3rd June 1878. 

(1) 9 W.R., 423. 

(2) See Raghttbanand Dass v. Sadhu Chum Dass^ I, L. R., 4 Calc., 425 ; 

Puddo Kumaree Debee v. Jitggut Kiskore Acharjee^ T. L. R., 5 Calc., 615; 
and Ulna Sunher Moitro y. Kali Komul Mozumdar, anie^ p. 256. « 
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1880 under ’s. 521 of the Code of Criminal Procedure. The plaintiff 
Mutty Ram prayed for a decree setting aside the Magistrate’s order, and for 
his restoration to the exclusive possession of the land in dispute. 
At tlie time of the judicial enquiry instituted by the Magistrate, 
it was shown in the present suit that the plaintift had availed 
himself of the opportunity given him under the Criminal Proce- 
dure Code to insist upon the appointment of a jury under 
s. 523 of that Code to consider whether the order made by the 
Magistrate was a reasonable and proper order, and that the jury 
had confirmed the order of the Magistrate in this respect. 

The Court of the first instance found on the facts that the 
right of way claimed by the defendant had only been exercised 
upon sufierance on the part of the plaintiff, and was not of 
sufficiently ancient date to warrant the establishment of a pres- 
criptive right ; that the claim made by the defendant was in 
respect of a private, not a public, right of way ; and that the 
Magistrate therefore was acting ultra vires in adjudicating upon 
the matter at all. For this reason, the Court set aside the order 
of the Magistrate as made witliout jurisdiction, and on tlie facts 
gave the plaintiff a decree, establishing his right to the exclusive 
enjoyment of the lands in suit. 

The Subordinate Judge, for substantially the same reasons, 
confirmed the decision of the lower Court. 

The defendant appealed to the High Court. 


Baboo Urabika Churn Bose and Baboo Bliowany Churn Dutt 
for the appellant. 

Bs^hoo Joy Gohind Shome mtlBahoo Rally Churn Boner jee 
for the respondent. 

The Court (White and Field, JJ.) delivered the following 
judgments - 

Field, J.— In this case the plaintiff sued to recover possession 
of two plots of land. As to the second plot I see no reason to 
interfere with the decree of the Munsif, confirmed by the 
Subordinate Judge, which declares the plaintiff entitled to half 
this plot, and directs that the earth thrown upon such half, in 
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excavating defendant s tank, be removed. Clearly there is no 
ground of interference on second appeal. 

The main contention is in respect of plot No. 1. It appears 
that, in I’espcct of this plot, the defendant made an application to 
the Magistrate ; and the Magistrate, dealing with this application 
as a case under s. 521 of the Code of Criminal Procedure, made 
an order directing the plaintiff, who had closed a certain path 
over this piece of land, to remove the fence put up for the 
purpose of barring the right of way, and to leave the path 
open. 

The plaintiff' now substantially contends that this order 
of the Magistrate was made without jurisdiction, inasmuch as 
the i)ath or the land over which it runs was not a thoroughfare 
or public place within tlie meaning of s. 521, Code of Criminal 
Procedure ; and the Magistrate had therefore no power to make 
the order just mentioned. Ho further contends that the land is 
his private property, and tliat the defendant has no right of way 
over it. He therefore asks that the order of the Magistrate 
may be set aside, and that he may be declared entitled to the 
unobstructed possession of this plot of land. 

Two questions are thus raised foi* decision, viz. : — (i) Is it com- 
petent to a Civil Court to set aside the Magistrate’s order made 
under s. 521, Code of Criminal Procedure, on the ground that 
such order was made without jurisdiction, inasmuch as the land 
is private property, and not a thoroughfare or public place ? 
(ii) Is it competent to the Civil Court, irrespective of that ordei*, 
to try the question whether the land is private property, and not 
a thoroughfare or public place, and to make a decree accordingly, 
which, if the land is found to be private property, will have the 
effect of barring any similar order by a Magistrate hereafter ? 
It may be observed that the order made by the Magistrate has 
been obeyed, and may be said to be spent. There is no suggestion 
that that order took the form of a perpetual injunction. 

It has been contended on the part of the defendant that both 
these (luestions are concluded by the authority of the case 
of Rooke V. Feari Lull Coal Co. (1). In that case an order 
had been made apparently under s. 308 of the old Code of 
(I) 3 B. L. R., A. 0., 305; S. U., li \Y. IL, 434. 
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1880 Criminal Procedure ; and Jackson, J., said ; — ** It seems to me quite 

Mutty Ram clear that the Civil Court has no jurisdiction to call directly in 
V, question the propriety of such an order. The plaintifi'may have 
^^RoY civil rights which he may possibly be enabled to enforce in other 
ways ; but it seems to me (juito clear that a Civil Court is not 
competent to declare a road, Avhich has been opened by the order 
of the Magistrate, to be no public thoroughfare, and to direct that 
it be closed by the assistance of the officers of the Court.” And 
Markby, J., said : — “ In this case, however, an order has been made 
by the Civil Court, declaring that a road, which is claimed to be a 
public road, shall be stopped. That appears to me to be an order 
which, under any state of circumstances, the Civil Court has no 
power to make.” I have referred to the original papers of this 
appeal, and I think that the question whether an order made under 
s. 308 of the old Code (which corresponds with s. 521 of the 
new Code), directing the removal of an obstruction or nuisance 
from a thoroughfare or public place, is conclusive as to the locus 
being a thoroughfare or public place, was not directly raised or 
decided in that case. The plaintiff there sued to have two roads 
closed, which he alleged that the defendant had made over his 
land in accordance with an order of a Magistrate. This order 
was, doubtless, made under s. 308 of the old Criminal Procedure 
Code. One of these roads was a cart-road, and the other a foot- 
path. The Munsif raised and tried the issue whether these 
roads had been used by the public or not. He found substan- 
tially that the cart-road was not a public road, and the defendant 
had no right to use it, and that the footpath was a public 
thoroughfare used by the public, and defendant was, therefore, 
entitled to use it ; and he made a decree accordingly. This decree 
was confirmed by the Subordinate Judge, who regarded the 
suit as a suit to set aside the orders of the Magistrate. In the 
grounds of appeal to the High Court no question was raised as to 
the jurisdiction of the Civil Court to entertain the suit, but at 
the hearing a question of jurisdiction did arise. Jackson, J., 
said “ The ground of special appeal, which seems to us to arise 
in this case, which has not been taken in the petition of special 
appeal, but which we have allowed to be taken, is, that the order 
made by the Civil Court in this case is one which it was not' 
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competent to make. I think the order made is clearly beyond 
the competency of the Civil Court. The defendant, it seems, 
has obtained an order from the Magistrate, which I presume was 
under the 308th section of the Code of Criminal Procedure, 
declaring the road in question to be a public thoroughfare, and 
ordering it to be kept open. It seems to me quite xlear that the 
Civil Court hd,s no jurisdiction to call directly in question the 
•propriety of such an order.” The language which follows 
appears to embrace a broader proposition ; but having regard to 
the facts of the case, to the view of the Subordinate Judge, and 
to the language just quoted, I think it clear that the suit was 
regarded as a suit brought for the purpose of “ calling directly in 
question the Magistrate’s order.” Such a suit, no doubt, could 
not be entertained, if the application made to the Magistrate set 
forth a case within his jurisdiction under s. 308 of the old Code, 
and he had exercised jurisdiction accordingly. The cases of Sham 
Dass V. Bhola Dass (1) and The Queen v. Janokeenath Bhutta- 
charjee (2) show that a Magistrate is not entitled to interfere 
when a place is not a thorouglifare or public place, but is private 
ground. 

It is quite possible to suppose a case in which there was a 
contention before the Magistrate as to whether the place was 
public or private. The Magistrate would have to decide this 
question in order to determine whether he ought or ought not to 
exercise jurisdiction. I take it that his bond fide decision of 
the point would be conclusive so far as regards an order made 
under s. 308 of the old, or s. 521 of the new, Code if that order 
were called directly in (jucstion in the Civil Court, on the ground 
that it was made without jurisdiction, inasmuch as the place 
was not a thoroughfare or public place. It may be observed 
that what these sections give the Magistrate jurisdiction to do 
is to remove an obstruction or nuisance from a thoroughfare or 
public place. There is no jurisdiction to declare a place to be a 
thoroughfare or public, unless it be incidentally, for the purpose 
of Jihe order; no jurisdiction to make such a declaration, which 
shall be binding for the future. 

In the case of The Queen v. Bolton (3), in which a rule for a 
(1) 1 W. R., 324. (•>) 2 W. R., Cr. Rul, 36. (3) 1 Q. B., 66. 
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1880 ceHiorari was made absolute, Lord Denman, C. J., said “Two 
Mutty Ram points \vere made in support of the order: the firsts that the 
v. prodeedings all being regular on the face of them, and di.sclosing 
acasewitliin the jurisdiction of the Magistrates, this Court 
could not look at affidavits for the ])urpose of impeaching their 
decision ; tlie that even if tliose affidavits were looked at, 

the case would be found to be one of conflictilig evidence, in 
which there w'as iiiiich to support tlie conclusion to which the 
Magistrates had come, and that tliis Court would not disturb that 
conclusion, even if it miglit Iiave been disposed to have decided 
differently had the matter originally come before it. 

“ The first of these is a point of much importance, because of 
very general application ; but the principle upon which it turns 
is very simple ; the difficulty is always found in applying it. 
The case to bo supposed is one like the present, in which 
the Legislature has trusted the original, it may be (as lierc) the 
final, jurisdiction on the 'merits to tlie Magistrates below; in 
which this Court has no jurisdiction as to the merits, either 
originally or on appeal. All that we can then do, when their 
decision is complained of, is to see that the case was one within 
their jurisdiction, and that their proceedings on the face of them 
are regular and according to law. Even if tludr decision should 
upon the merits be unwise or mijust, on these grounds we cannot 
reverse it. So far, we believe, was not disputed ; but as the 
inquiry is open, ex cuncessi.% to see wdiether the case was within 
the jui’isdiction of the Magistrates, it is contended that affidavits 
are receivable for the purpose of showing that they acted without 
jurisdiction, and this is, no doubt, true, taken literally: the 
Magistrates cannot, as it is often said, give themselves jurisdic- 
tion merely by tlieir own affirmation of it. But it is obvious 
that this may have two .senses : in the one it is true ; in the other 
on sound principle, and on the best considei’ed authority, it will 
be found untrue. Where the charge laid before the Magistrate, 
as stated in the information, does not amount iji law to tho 
offence over which the Statute gives him jurisdiction, his finding 
the party guilty by his conviction in the very terms of the 
Statute would not avail to give him jurisdiction. The conviction 
would be bad on tlie face of the proceedings, all being returned* 



TOL. VI.] CALCUTTA SERIES. 

before us. Or, if the charge being really insufficient, he had 
misstated it in drawing up the proceedings, so that they would 
appear to be regular, it would be clearly competent to the 
defendant to show to us by affidavits what the real charge was, 
and that appearing to have been insufficient, we should quash 
the conviction. In both these cases a charge has been presented 
to the Magistrate over which he had no jurisdiction ; he had no 
right to entertain the question, or commence an inquiry into the 
merits, and his proceeding to a conclusion will not give him 
jurisdiction. But as in this latter case we cannot get at the 
want of jurisdiction but by affidavits, of necessity we must 
receive them. It will be observed, however, that here we receive 
them, not to show that the Magistrate has come to a wrong 
conclusion, but tliat he never ought to have begun the inquiry. 
In this sense, therefore, and for this purpose, it is true that 
affidavits are receivable. 

“ But where a charge has been well laid before a Magistrate, on 
its face, bringing itself within his jurisdiction, he is bound to 
‘commence the inquiry : in so doing he, undoubtedly, acts within 
his jurisdiction; but in the course of the enquiry, evidence being 
ottered for and against the cliarge, the proper, or it may be the 
irrcsistiljlc, conclusion to bo drawn may be, tliat the oftence has 
not been committed, and so that the case in one sense was not 
within the jurisdiction. Now, to receive affidavits for the pur- 
pose of showing this, is clearly in eflect to show that the Magis- 
trate’s decision was wrong if he affirms the charge, and not to 
show that ho acted without jurisdiction : for they would admit 
that, in every stage of the in(juiry up to the conclusion, ho 
could not but have proceeded, and that if he had come to a 
different conclusion, his judgment of acquittal would have been 
a binding judgment, and barred anotlicr proceeding for the same 
offence. Upon principle, therefore, affidavits cannot be received 
under such circumstances. The question of juilsdiction does 
not depend on the truth or falsehood of the charge, but upon its 
nature ; it is determinable on the commencement, not at the 
conclusion, of the inquiry ; and affidavits, to be receivable, must 
be directed to what appears at the former stage, and not to the 
facts disclosed in the progress of the inquiry. 
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1880 " Wc will cite only two authorities in support of this reason- 

MuttyRam inff. The fonner, that of Brittain v, Kinnaird(l), and the 
V. admirable judgment of Richardson, J., at page 442, are too well 
known to make it necessary to state them at length. There, in 
the case of a conviction under the Bumboat Act, it was asked, 
shall the Magistrate, by calling a seventy-four gun ship a boat, 
give himself jurisdiction and preclude inquiry ? The learned 
Judge gave the answer — ‘ w^hetlier tlie vessel were a boat or no 
was a fact on which the Magistrate was to decide ; and the 
fallacy lies in assuming that the fact vvliich the Magistrate has 
to decide is that which constitutes his jurisdiction/ And it is 
obvious that if it were, whenever an action were brought against 
a Magistrate for issuing his warrant upon his conviction, in 
order to show his jurisdiction, without which he would have no 
defence, he W'ould be bound to prove tlie facts on wdiicli his con- 
viction proceeded. The second case is a recent decision in the 
Common Pleas of Cavev. Jilountain {2), which we cite only for 
the rule, wdiich seems to us very clearly and satisfactorily laid 
dowm by the Lord Chief Justice : — ‘ There can be no doubt but 
that if a Magistrate commit a party charged before him in a 
case vjhcre he has no jurisdiction, ho is liable to an action of 
trespass. But if the charge be of an offence over wdiich, 
offence charged he true in fact, the Magistrate has jurisdiction, 
the Magistrates jurisdiction cannot he made to depend upon the 
truth or falsehood of the facts or upon the evidence being suffi- 
cient or insufficient to establish the corpus delicti brought under 
investigation! These cases were both of them actions of tres- 
pass against the Magistrate convicting, but they arc authorities 
not on that account the less in point on the present occasion. 

“We conclude, therefore, that the imiuiry before us must be 
limited to this, whether the Magistrates had jurisdiction to 
im^uire and determine, supposing the facts alleged in the informa- 
tion to be true ; for it has not been contended that there w^as any 
irregularity on the face of their proceedings.” 

The marginal note to Brittain v. Kinnaird (1) is : — “ In tres- 
pass against a Magistrate for taking and detaining a vessel, a 
conviction by the defendants under the Bumboat Act, no defect 
(1) 1 Brod. & Bing., 432. (2) 1 Man. & Gr., 257. 
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appearing on the face of the conviction, is conclusive evidence 
that the vessel in question is a boat within the meaning of the 
Act, and properly condemned. In an action against a Magistrate, 
a conviction by him, if no defect appear on the face of it, is con- 
clusive evidence of tlie facts contained therein.” In the judg- 
ment of Richardson, J., to which Lord Denman refers, it is said : — 
“ Whether the vessel in question were a boat or no, was a fact on 
which the Magistrate was to decide. If a fact, decided as this 
has been, might be questioned in a civil suit, the Magistrate would 
never be safe in his jurisdiction. Suppose a conviction under tho 
Game Laws for having partridges in possession, could the Magis- 
trate, in an action of trespass, be called on to show that the bird in 
question was really a partridge ? and yet it might as well be urged 
in that case that the Magistrate had no jurisdiction unless the bird 
Were a partridge, as it may be urged in the present case that he 
has none unless the machine be a boat. So in the case of a 
conviction for keeping dogs for tli^ destruction of game, without 
being duly qualified to do so ; after the conviction had found 
that the offender kept a dog of that description, could he in a 
civil action be allowed to dispute the truth of the conviction ? 
In a question like the present wo are not to look to the incon- 
venience, but the law ; but surely, if the Magistrate acts bonajide, 
and comes to his conclusion as to matters of fact according to 
the l)est of his judgment, it would be ^\ghly unjust if he were 
to have to defend himself in a civil action. Upon the general 
principle, therefore, that where a Magistrate has jurisdiction, his 
conviction is conclusive evidence of the facts stated in. it, I 
think, &c., &c.” 

The present case is not brougiit against the Magistrate, who 
made the order under s. 5:21, Code of Criminal Procedure; but 
I think the above cases indicate the principle applicable and the 
extent to which the Magistrate s declaration or finding that the 
place is a thoroughfare or public place is conclusive. Such 
declaration or finding is conclusive so far as regards any attempt 
to call the order itself directly in question. It appears to me, 
therefore, that the answer to the first question ought to be that 
it is not competent to the Civil Court to set aside the order of 
*the Magistrate made under s. 521, Code of Criminal Procedure, on 
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^1880 the ground that such order was made without jurisdiction, inas- 
Mutty Ram mucli as the land is private property, and not a thorouglifare or 
t-. public place. 

^^^Roy^^^ The second question is, however, a very different one. The 
contention that because a Magistrate has made an order for the 
removal of an obstruction or nuisance from a certain place, and for 
the purpose of such order has found or declared such place to be a 


thoroughfare or public place, therefore those persons who appear- 
ed before the Magistrate in tliosc proceedings are for ever con- 


cluded from saying that such 2>lace is not a thoroughfare or 
public place, but private ground, appears to me to be untenable. 
The Code of Criminal Procedure does not require the Magistrate 
to take evidence or to proceed according to judicial foniis before 
declaring a place to be a thoroughfare or public place. No appeal 
is allowed from the Magistrate s finding. It is very light that a 
Magistrate should have a summary power of removing an obstruc- 
tion or nuisance from what apj)ears to him to bo a thorougli- 
farc or public place ; but it would be very unreasonable, and 
serious consequences would ensue, if a Magistrate could, in such 
summary fashion, without evidence, or the form of judicial pro- 
ceedings, make an order declaring valuable land to ho a thorough- 
fare or public place, which would have the effect of a judgment 
inter pai'/cs between all pei-soos who appeared before him. 
Looking at the whole scope of the Code of Criminal Procedure, 
I am imahle to gather that such was the intention of. the Legis- 
lature. 

In the cases to which s. 530 relates, and which are cases of 
private property merely, a Magistrate can interfere only when 
there is a [irobability of a breach of the peace; and such inter- 
ference is limited to declaring one of the two contending parties 
to be in possession, and entitled to retain possession until ousted 
by due course of law. The (luestion of iirivate right is left for 
the adjudication of the Civil Courts. So with respect to cases 
falling under s. 532. 

It appears to me that the provisions of s. 521 were not intend- 
ed to take away from the Civil Courts the right of deciding 
whether private rights exist in any particular immoveable 
property. The juiisdiction of the Magistrate has, for its inime- 
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diate objects, the removal of obstructions and nuisances from 1880 
public places. In order to the exercise of this jurisdiction in Mutty Rak 
particular cases, tlie Magistrate may have to decide summarily 
wliethcr a certain piece of land is a public or a private place.' 

But such decision of tliis question for an incidental purpose 
cannot, in my opinion, have the eifect of an estoppel in another 
proceeding brouglit in the proper forum, for the purpose of 
obtaining an adjudication of a disputed right. This view is in 
accordance with a decision in Gooroo PevsJiad Roy v. Proohhoo 
Ram Chatterjee ( 1 ). 

]f the plaintiff succeed in proving that the locus is not a 
thoroughfare or public place, but his private property, the Magis- 
trate may be precluded in future (will certainly be precluded, 
upon any application made by the defendant in this suit), from 
dealing with the place under s. .521 of the Code of Criminal 
Procedure. But this is diffcrciit from interfering with or setting 
aside the order already made by the Magistrate, and which has I 

been obeyed. 

It is next contended that the plaintiff in the present case, by 
submitting to the Magistrate’s jiirisdictioii, and asking for a jury, 
has estopped Jiim.self fr om saying now that the place is not a 
thoroaghfarc*or public place. 

No doubt this is a matter which may be considered as evidence, 
but I think it would be going too far to say tliat, because, in 
ignorance .orf* bis I'iglits or for other cause, ho asked for a jury for 
the decision of the question whether the Magistivate s order w^as 
reasonable and propen*, ho thereby admitted that tlio place was a 
thovongldarc <»r public place. 

It is to bo obs(u-vcd that the decision of the question whether 
the place is a thoroughfore or public place does not rest with 
the jury. The Magistrate has in tlie first place to decide that ques- 
tion for himself. If he decides it in the affirmative, he will 
then proceed to take *actioTi ; but if in the negative, he has no 
authority to act. In the majority of cases this preliminary 
decision of the Magistrate is not, and, as has been already 
observed, it is not required by law to be, based upon evi- 
^dence judicially taken or recorded. The Magistrate may, and 
(1) 19 W. R., 426. 
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1880 probably ought to, consider any objection that the place was not 
Mutty Ram public or private ; but he usually proceeds upon a police report, 
. or some other information, or upon his general view of the whole 
^^Roy*^^ matter. If the Magistrate decides to treat the place as a public 
place, I think the fact of the person concerned asking for a jury 
who shall decide the only question which the Code leaves to 
them, i.G., whether the order for the i||paoval of the obstruction 
or nuisance is reasonable and proper, cannot be treated as an 
admission that the place is a thoroughfare or public place. 

I am, therefore, of opinion that the second question ought to 
be answered in the aflinnative, and that it is competent to a 
Civil Court, irrespective of an order made under s. 521 of the 
Code of Criminal Procedure, to try the question whether the 
land which formed the subject of such order is private property, 
and not a thoroughfare or public place, as between the parties to 
such suit, and those who claim under them. In the pi-esent case 
I think it is clear that plot No. 1 is not a thoroughfare or public 
place, and that the defendant has no right of way over such plot. 
This has been found by both the lower Courts upon the evidence, 
and tlie finding cannot be impeached in second appeal. 

I think, therefore, that we must dismiss this appeal as regards 
both plots ; but so much of the decree of the lower Court as sets 
aside the order made by the Magistrate under s. 521, Code of 
Criminal Procedure, must be expunged. 

White, J. — I agree with my brother Field that although the 
plaintiff is not entitled in this suit, or indeed, by any proceeding 
in a Civil Court, to set aside the order made by the Magistrate 
under s. 521, yet that he is entitled to have the question tried in 
a civil suit as to whether the defendant has a right of way or 
not over the land in dispute. 

There is nothing in s. 521, or the following section, relating to 
orders made by Magistrates under s. 521, which gives the Magis- 
trate exclusive jurisdiction, for the purpose of determining 
whether a place is a thoroughfare or public place, nor is there 
anything in these sections from which it may be infeiTcd that 
the jurisdiction of Civil Court to determine that point is ousted 

Appeal dismissed. 



VOL. VI.] 


CALCUTTA SERIES. 


303 


Before Mr. Juetiee White and Mr, Justice Field. 

In thb matter of the Petition op SHEETANATH MOOKERJEE. 
SHEETANATU MOOKERJEE v. PROMOTHONATH MOOKERJEE 

AND ANOTHER. 

Certificate to collect Debts, Right to—ActXXVIl of Question of 
Validity of alleged Adoption^ Title. 

A, alleging himself to be an adopted son, opposed the application ix)r the 
grant of a certificate under Act XXVII of 18G0 to D, who, irrespective of the 
alleged adoption, would be the legal lineal heir of the deceased. 1’hc Court 
before whom the application was made refused the grant of the certificate, on 
the ground that sullicient primd /aeze evidence existed establishing the validity 
of the adoption. On appeal held, that the Appellate Court, concurring with 
the opinion expressed by tlie Court of first instance in respect of the factum 
of the adoption, would not be justified in setting aside the decision, on the 
ground, that such Court was wrong in entering into and deciding the ques- 
tion as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXVII of I860* 
which is opposed by a party, who alleges he has a preferable title to it, the 
Court should adjudicate tlie question of title, with a view to determino 
which party has the preferential right to the certificate. 

In this case one Shcetanatli Mookerjee applied for the grant of 
a certificate under Act XXVII of 1860 in respect of the debts of 
one Umasundari Dcbi, deceased. The ap]dicant was admittedly the 
heir to the deceased in the ordinary course of succession, but it 
was alleged by the guardian of one Promothonath, a minor, who 
appeared to oppose the application of Shcetanatli, that such minor 
was the validly adopted son of the deceased Umasundari Debi, 
and on that ground no certificate could be legally granted to 
Sheetanath. 

The Court of first instance entertained the question as to the 
factum and validity of the adoption, and being of opinion that 
strong primd facie evidence existed as to the adoption, dismissed 
the application. 

The petitioner appealed to the High Court. 

Baboo Srinath Das (with him Balm Iliirrender Nath 
Mookerjee) for the appellant.— The Court below had no jurisdic- 

* Appeal from Order, No. 126 of 1880, against the order of P. Dicken®, 
*Esq., Judge of Nuddeu, dated the 8th March 1880. 
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1880 tion to enter into, and decide, the question of adoption. The 

In the alleged adopted son has no locus standi at the hearing of 
ajipllcation of this sort, and should not liave been heard. The 

Petition of certificate should have been granted, as a matter of course, to the 

Sheetanath ... 

kuoKLiiju:. applicant, he admittedly being the legal lineal heir of the 
deceased. See Kali Coomar Chatterjee v. Tara Prosunno Moo- 
hrjee (1). ^ 

Baboo Kilmadhab Bose and Baboo liadhika Churn Miiter for 
the respondent. 

Tlie judgments of the Court (White and Field, JJ.) were as 

follows : — 

White, J. — I think that the Judge, Mr. Dickims, was right 
in his view, both of the law' and of the facts in tliis case. 

Under Act XXVII of 18G0, the Court is to deti'rminc the right 
to the cortiHcate, subject to an appeal to this Court. 

It appears to me, having regard both tO'thi‘ language and also 
to the authoritit‘s upon the construction of the Act, that when 
there are two claimants for the certilicati', and they dispute 
between themselves as to the right to the certilicale, the Judge 
ought to determine between those two claimants wdiicli of them 
has the preferential right to the certificate. So also, if one of 
them only claims tlie certificate, and the otlier inei*ely opposes 
the grant, there is no diHerence made in tlie duty of the Judge 
by the fact, that the opponent alleges himself to bo the adopted 
son of the doeeased, and the claimant is the man who would be 
the heir of the deceased if the adojition had not l)cen maile. In 
tlie present case the certificate was applied for by the man 
v;bo was the heir of the deceased failing t^u^ adojition, and its 
issue w^as opposed by the father and guartlian of the adopted 
son, who is a minor. The Judge has held that so strong a 
prlnid facie case in favor of the ado[>tion was made out, that ho 
considered that he was entitled to refuse the application of the 
claimant. We see no reason to diller from the Judge. 

Wc have been referred to the case of Kali Coomar Chatierjee 
V. Tara Vrosanno Moolcerjee (1) in which the following law is laid 


(1) 5C.L. R., 517. 
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down : — “ An adopted son not being, so to say, a natural heir, and 1880 
the fact being disputed, we think the Judge was warranted in In thk 

«... , . . . ° , . . MATTER OF 

rclusmg to enter into that investigation, and the certilicate was the 
properly given to the nephew of the deceased, who was the next shekpanate 
heir according to the Hindu law, in the absence of any nearer Mookerjkjs 
kinsmen and heirs.” 

That case has been cited as an authority to show why the 
decision appealed against before us should be reversed, but it 
appears to me no authority for that purpose. In the case cited, 
the lower C<‘urt had refused to go into the question of adoption, 
and the High Court considered that the Judge w^as warranted 
in so refusing. 

It is one thing to say that a Judge is w^arranted in refusing 
to go into a particular question, and anotlier thing to say, when 
he has gone into that question, that his order must be set aside. 

When a case cnines before us, in which the fiicts arc identical 
with tliose whicli fire accepted in Kali Coomur Chatterjee v. 

Tara Prumiwo Moohnjre (1), it will be necessary to consider 
whether tlie law there laid down is in accordance with the current 
of authorities on tlie subject. It is sulKcient now to say that 
that decision does not stand in the way of our declining to inter- 
fere with Mr. Dickens’s order. 

TIio appeal is dismissed with costs. 

Fii'ini), J. — The first ground taken in this appeal is, that the 
District Judge was wrong in entering into and deciding the 
question of the validity and factum of the alleg(‘d adoption. 

I am of opinion that this objection to the decision 'of the 
lower Court cannot prevail. 

The third section of Act XXVII of I8G0 provides, “ that the 
applicant, in his petition, shall vset forth his title,” and that the 
Court “shall dotermiiio the right to the certilicate and grant the 
same accordingly.” I think tliis language clearly shows that it 
is the duty of the Court to cuter into the question of titlei, 
when there are contending parties, and the title of the person 
who bases a preferential right thereupon is not admitted between 
them. Until this question has been decided, I do not see how 


(1) 5 C. L. R., 517. 
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1880 the Court can determine the right to the certificate, and grant 
In the the same accordingly, 

TrfB It has been held in the Madras Presidency that the language 
ShkeVaLth section is not limited to heirs-at-law, and that a person, 
Mookerjee. claiming under a will (to which the Succession Act is not appli- 
cable), may obtain a certificate under the Act upon proof of the 
title based upon the will. In the case^f Mimmiut Anuiidee 
Kocr V. Bachoo Sing (1) Mr. Justice Phear observed as follows:-— 
“ No doubt the Judge is quite right in thinking that the pro- 
ceedings initiated for the purpose of obtaining a certificate 
under this Act, are not civil proceedings in this qualified sense, — 
namely, that no title is judicially determined between the 
parties as the result of the cn<iuiry ; still the Court is bound, 
under the Act, to give the certificate to the person who makes 
out a title ; and it is for that purpose necessary, when parties 
are not agreed upon the facts, that the «ludgo should try the 
issues in the ordinary way by the aid of the evidence put 
forward by the parties.'' In In re Oodoycknrn Miticr (2), the 
question of title was considered in order to the grant of a 
certificate under the Act. In another case, KoonJ BeJiary Cliowdry 
V. Gocool Cluinder Ghowdhrij (3), the case of Mimarnut Annun- 
dee Koer v. Bachoo Sing (1) was quoted as an authority for the 
proposition, that the J udge is boimd to enquire which title has been 
made out for the purposes of the legal reijuirements of the Act, — 
a proposition in no way controverted or dissented from, although 
in that particular case the application for a certificate was rejected 
upon other grounds, one of which was that tliis application was 
made, not really for the purpose of obtaining a certificate to 
collect debts, but with the object of obtaining a decision on a 
question of title which could be definitively determined only in 
a regular civil suit. 

In the case now before us, the question of title was raised with 
immediate reference to the grant of the certificate, and as the 
District Judge has decided this (juestion carefully, guarding his 
judgment with the observation, that it shall have effect for the 
purposes of the Act XXVII only, I am of opinion that his deci- 

(1) 20 w. R., 476. (2) I. L. U., 4 Calc., 411. 

(3) I. L. R., 3 Calc., 616. 
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sion ought not to be disturbed upon the first ground taken in the 1880 


petition of appeal. 

On the question of fact, I think that a strong primd fade case 
was made out before the District Judge, and that the order made 
by him in the case is supported on the evidence. 


In the 

MATTEB OF 
THE 

Petition of 
Sheet anath 
Mooksbjbb. 


I concur in dismissing the appeal. 


APPELLATE CRIMINAL. 


Before Sir Bichard Garth, lit, Chief Justice, and Mr, Justice Maclean, 

THE EMPRESS «. SUXKER GOPE.* 1880 

Sept 17. 

Criminal Procedure Code {Act X of 1872), s. Dishonestly retaining" in 

British Territory property stolen beyond British Territory, 

A Nepalese subject, having stolen cattle in Nepal, brought them into British 
territory, where he was arrested and sentenced to one year's rigorous 
imprisonment. Held, that he could not be tried for tlie theft itself, but that 
he might be convicted of dishonestly retaining the stolen property. 

Beg, V. Lalihya Govind (1) followed. 

Keperence to the High Court under s. 296 of the Criminal 
Procedure Code. 

A Nepalese subject had stolen two head of cattle from the 
homesteads of two separate individuals in Nepal, and had brought 
the cattle with him into British territory, where he was arrested 
and sentenced by the Officiating Joint Magistrate of Mobu- 
barri to one year’s rigorous imprisonment under s. 411 of the 
Penal Code. 

The Officiating Magistrate of Durbhangali was of opinion that 
the case was not cognizable in British territory, and referred 
the matter to the High Court. 

No one appeared on the reference. 

* Criminal Reference, No. 1324 of 1880, from F. H. Barrow, Esq., Offioiat* 
ing Magistrate of Durbhangah, dated the 3 let August 1880. 

(1) 1. L. R., I Bom., 50. 
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The opinion of the High Court (Gauth, C. J., and, MaC- 
LKAN, J.) was as follows: — 

Gakth, C. J.— We are of opinion that tlio conviction of 
Shiinker Gope, for an offence under s. 411 of the Penal Code, is 
lej^al, and lliat we slnoilil not interfere. Sluinker Gope confeaf«ed 
to having stolen cattle in the kin^Ioin of Nep.il, and he was 
found in possession of tlieinin Biilish territory. Section 66 of 
the Criminal Procedure Code, illnstration (6), lays down, that a 
charge of receiving or retaining stolen goods may he inquired 
into and tried, either in the district in which the goods were 
stolen or in any district in which any of them wru'e at any 
time dislnmestly received or retained,’* Now the thoft having 
occurred hey(»nd Brilisli territory, the prisoner could not he tried 
for that offence in our Courts, see //e//. v. Adii^ifjndu (1), hut 
the present case seems to he very siniiliar tonne reported in the 
Indian Law ]l«'ports, licg, v, Laklijin Goviml (2) ; and there- 
fore we think that the conviction may he sustained. 

It is unnecessary for us to say anything on the question of 
extradition ; that matter will he dealt with hy the local authori- 
ties under the orders of Government. 

Conviction upheld. 


Before Sir liichard Garth^ Kt, Chief ,/astice, and Mr. Justice Maclean. 

In the matter or MUTTY LALL (JIIOSE and others.* 

Criminal Procedure Code {Act X of 1 872), ss. 471, 487, ]d^ - Institution 
oj Criminal ProitecMtioiif pending Appeal in Cioil Court. 

If, ill tie* coiif’se of a [»rocef*(lin'^, oiilipr civil or (M lniin.'il, a Judge or 
trftte timls cluar for belie viiisr tlwit. eitluT flie pnriirs to the procee'liiig 

or tlieir wiriie-^se- Inve eomiiiil.ted perjury or any orlier ntTiuiee iiuaiiist public 
justice, lie is ju'<tif:iMl in ilireetiii!» eiiininul jirnceediiigs agaiimt sneli person 
under s. 471 oftlic Oiiininal Proeediire (lode without any furllier ciwpiiry than 
that which he bus already held in his own Court. 

* Criininnl ^lotion, No. 10 of 1880, ngiiinst the order of J. P. Grant, Esq., 
District Jud^c of llooghly, dated the 5th August 1880. 

(1) I. L. U., 1 Mad., 171. (2) 1. L. R., 1 Bom., 50. 
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As a matter of discretion and propriety, it is right for a Court, before com- 
mitting a person on a charge of perjury upon his own uncontradicted state- jjj 
ment, to await the hearing of the appeal, where an appeal is pending, in the matteb of 
case in which he is charged with such perjury. 


In this case the District Judge of Hooghly ordered a prosecu- 
tion to be instituted against Mutty Lall Ghose, Ram Kumar Mun- 
dle, Becharam Roy, and Heroo Lai Ghose for forgery and perjury 
in a civil suit, under ss. 467, 471, 193 of the Criminal Procedure 
Code. 

An application was made to the High Court on behalf of the 
accused, that the criminal proceedings might be stopped until 
the appeal in the civil suit was heard. 


Baboo Jugifut Chmder Banerjee, for the petitioner, contend- 
ed that the order of the District Judge should be set aside, 
or at least stayed, and that the Judge should have issued a 
rule calling on the petitioners to show cause why they should 
not be prosecuted under s, 471, before the proceedings were 
actually instituted. — The Queen v. Daijoo Lall (1). 


The judgment of the Court (Garth, C. J, and Maclean, J.) 
was delivered by 

Garth, C. J. — We tliink that there is no ground either for 
setting aside or for staying the criminal proceedings. 

We consider that the Full Bench decision of this Court in In 
the viatter of the Petition of Ram Prasad Hazra (2) is a direct 
authority for the position, that where criminal proceedings 
have been instituted by a District Judge against the parties or 
their witnesses in course of a civil suit, the High Court has no 
power to stay those proceedings until the decision of the Judge 
in the civil suit has been heard upon appeal. 

As regards the other point, we think that the ruling of the 
Court in the case of The Queen v. Baijoo Lall (1) has been 
somewhat misunderstood. It seems to be supposed from that 
ruling, that a Court, either civil or criminal, which has 
heard a case tried, has no right to institute proceedings under 

p (1) I. L. R., 1 Calc., 450. 

(2) B. L. R., Sup. Vol., 426 ; S. C., 5 W. R., Mil., 24. 

40 
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1880 B. 471 of the Criminal Procedure Code againat any of the parties 

In the concerned in the suit, without first holding an enquiry, and 
IjDTTY Lau. calling upon those parties to show cause why such proceedings 
Qhosb. giiou2(i not taken. 

We think that this is clearly a mistake. If, in the course of a 
proceeding, either civil or criminal, a Judge or Magistrate finds 
clear ground for believing that either the parties to the proceed- 
ing or their witnesses have committed perjury, or any other 
ofience against public justice, he is justified in directing crimi- 
nal proceedings against such persons under s. 471, without any 
further enquiry than that which he has already held in his own 
Court. 

Mr. Justice Macpherson in that very case says distinctly, “ If 
in the course of the civil trial the Judge has before him clear 
and unmistakable proof of a criminal ofience, and if, after the 
trial is over, he, on consideration, thinks it necessary to proceed 
at once, of course it may bo right to do so.” 

There is, therefore, no ground, as far as we can see, for setting 
aside the proceedings in this case, upon the ground that the 
Judge should, before instituting them, have hold any other 
enquiry than that which he had already held in the probate case. 

At the same time we think that the Judge might well take 
warning from the very excellent advice which is given to Subor- 
dinate Courts by Mr. Justice Macpherson in the judgment which 
we have been quoting. We do not pretend of course to give any 
opinion as to the merits of this case, but it would certainly seem 
rather rash to institute criminal proceedings in a case where the 
evidence is all one way, and where an appeal is now pending to 
this Court. We think that, as a matter of discretion and propriety, 
the Judge might have waited until the appeal had been heard 
before he ventured to commit the accused for perjury upon their 
own uncontradicted statements. 


Apjilication dismissed. 



VOL VL] 


CALCUTTA SBRIEa 


311 


ORIGINAL CIVIL 

Befort Sir Richard Oarth^ Kt., Chief Justice, and Mr. Justice Ponti/ex, 

GOBIND LALL SBAL and othebs (Plaintetfs) v, DEBENDRONATH 
MULLICK AND OTHESS (Defendants). 

Limitation Act (XV of 1877), sched. ii, arts. 142 and 144— 

Permissive Occupation^-Discontinuance. 

A suit for the reooverj of immoveable property against a person who had 
originally been in mere permissive occupation or possession accorded on the 
ground of charity or relationship, is governed by Act XV of 1877, sched. ii, 
cl. 144, and not by cl. 142 of the same schedule. 

In such a case the owner of the property, who has accorded the permissive 
occupation, cannot be said to have discontinued'* the possession. 

This was an appeal from a decision of Mr. Justice Wilson, 
dismissing the plaintiffs' suit with costs. Tlie facts of the case 
are set out in the judgment of the Court below, which will bo 
found reported in the Indian Law Reports, 5 Calc,, 679. 

The Advocate-General (Mr. G. C. Paul), the Standing Counsel 
(Mr. J. D. Bell), and Mr. Phillips for the appellants. 

Mr. Kennedy and Mr. Henderson for the respondents. 

The Standing Counsel.— -The learned Judge was wrong in 
holding that there was a discontinuance of possession in this 
case. The evidence is conclusive that the occupation was only 
permissive, inasmuch as the Seals repaired the house, paid the 
rates and taxes, and registered themselves as proprietors under 
the Registration Act of 1870, These acts arc the strongest evi- 
dence of permissive occupation. The possession of the defend- 
ants was, admittedly, permissive at the commencement. It lies on 
them to show that its character has changed : Ramlhun Satra v. 
Nobin Chunder Cliowdhry (1). A tenancy-at-will must be deter- 
mined by notice to quit — Phillips v. Nund Coomar Banerjee (2)^ 
Ram Narain Manjhee v. Mussamut Futema Sogra (3) ; or by 
some act on the tenant's part showing a desire to hold adversely ; 

(1) 12 W. R., 250. (2) 8 W. R., 385. 

(3) 23 W R., 399. 


1880 

Aug.U. 
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1880 Khwmehdfiaree Singh v. Betoat LaU Singh (1). Here there is no 
iraDLAu evidence of that kind except the bare omission to pay rent, and 
that cannot constitute adverse possession: TroylvMio Tarinee 
V- ^ohima Ghunder Mnttuch (2), and K. v. Collett (3). 

Muluck. The case of Badhahai v. Shama (4) is clearly in point here, and 
shows the suit is not barred. Leigh v. Jack (5) is a very similar 
case. 

Mr. Kennedy for the respondents. — ^It is not necessary to show 
adverse possession here, hut merely a discontinuance within the 
meaning of cl. 142 of the second schedule. As to what is a dis- 
continuance, see Sugden’s Vendors and Purchasers, p. 351. The 
• Seals gave up this house to Shumbhoonath Mullick, and during 
the whole period of limitation ceased to have any control over it. 
They are, therefore, hamd by limitation : Jack v. Walsh (6) and 
Ellis V. Crawford (7). Even if the possession of Shumbhoo- 
nath were originally that of a tenant-at-will, that determined at 
his death , and no new tenancy has been created. 

Mr. Henderson (on the same side) cited Smith v. Uoyd (8) 
and Doe d. Bennett v. Tamer (9). 

The following judgments were delivered ; — 

PoNTiFEX, J. — There are two questions to be considered in 
this case : — 1st, was the house in dispute an absolute gift from 
Mutty LaU Seal (who died in 1854) to Shumbhoonath Mullick ? 
and 2nd, if it was not an absolute gift, conveyitig the property, 
are the plaintifis barred by limitation from recovering the 
house ? 

With respect to the first que,stion there is no direct or contem- 
poraneous evidence that can be relied on ; and it must, conse- 
quently, be determined by the conduct of the parties and the 
probabiUtics of the case. 

(1) 12 W. K., 167. (6) 4 Ir. C. L. R., 254. 

(2) 7 W. R., 400. (7) 5 Id., 402. 

(3) Russ, and Ry., C. C., 498. (8) 9 Exch., 662. 

(4) 4 Bom. H. C. Rep. A. 0., US. (9) 7 M. & W., 826 ; 9 M. A W., 

(5) L. R., 5 Exch. D., 264, aee 643. 
p.272; S.C., 49 L.J.,C. P.,226. 
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The title^eeds of {he house remdned in {he possession of {he use 
Seals; {he property con{inued to stand in their names; irhen GoBnroliiLUi 
Beng. Act VIII of 1876 yms passed, the Seals were registered as 
proprietors ; the Seals have all along paid the rates, taxes, and 
assessments payable in respect of the house ; the Seals have all Muluok, 
along done the repairs when requested by the Mullicks ; and when, 
some five or six years ago, the defendants desired a poojah* 
dalan to be built, on account of their turn of worship of a certain 
idol having arrived, the Seals furnished the materials or the 
greater part of the materials, though they declined, for the 
reasons stated by the witnesses, to build the poojah-dalan ; and 
lastly, when in consequence of this poojah-dalan having been 
erected a higher assessment was placed upon the premises, the 
Seals paid, and continued to pay, such higher assessment. More- 
over, the Seals, for many years, made a charitable allow- 
ance to the Mullicks towards their maintenance. That allowance 
ceased some years ago, but the payment of the rates, fee., and 
the execution of the repairs by the Seals have continued. 

The defendants explain these circumstances as being merely 
the continued bounty and charity of the Seal family ; but to my 
mind these circumstances only convey the impression of conti- 
nued acts of dominion by the Seals with respect to^the property ; 
and reflecting back on the original transaction, with respect to 
whicli we have no reliable direct evidence, they persuade me 
that there was never any gift of the hou.se, but only a charitable 
permission to occupy it. The constant requests by the Mullicks 
that the Seals should execute repairs, and their application to the 
Seals to build a poojah-dalan, appear to mo to be recognitions on 
the part of the Mullicks that they were occupying only by 
permission of the Seals. 

The second question then arises -Are the Seals now barred 
by limitation ? 

It is argued that art 142 of the second schedule to the Limita- 
tion Act governs this case, and is conclusive in the defendants’ 
favor. That article provides that the period of limitation for a 
suit for possession of immoveable property, when the plaintifi has 
“discontinued” the possession, shall be twelve years from the 
‘date of “ discontinuance.” 
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1880 If tllftt article is to be construed so that "discontinuance” 

GobinuLall includes a permissive occupation on account of proved chai^ity or 

relationship, very dangerous consequence would result in this 

nothing is more common in a Hindu family than 

Muluck. to permit members of it, having no legal claim upon it, such as 

married daughters and their husbands, to reside in part of the 

family property rent-free, and without, written acknowlei^* 

* 

ment. 

But the use of the word “discontinued” in art. 140 of 
the second schediilo to the Limitation Act has evidently been 
copied from the third section of 3 and 4 Will. IV, c. 27. In 
that Act, however, the word “ discontinued ” cannot be taken 
to apply to a tenancy-at-will or an occupation of a like nature, 
because the limitation applicable to a tenancy-at-will is expressly 
provided for by another section of that Act. 

Now, though an estate exactly corresponding to an English 
tenancy-at-will, with its precise incidents as to endurance and 
determination, may not exist in India, yet a permissive occu- 
pation, whicli has very considerable resemblance to a tenancy- 
at-will, is of extremely frequent occurrence in tliis country in 
consequence of the family-habits and natures of its people. 

I tliink, therefore, that as section 3 of the English Act does not 
apply to a tenancy-at-will, so it was not intended that the corres- 
ponding art. 142 of the second schedule to the Indian Act should 
apply to a permissive interest in India. 

I am of opinion that a permissive possession or occupation 
accorded on the ground of proved charity (as in the present 
case) or relationship, was intended and must be held to be 
governed by art. 144, and not by art. 142 of the Limita- 
tion Act ; and, therefore, that limitation should operate in such 
* cases from the time when possession first became adverse. And 
in this case the evidence shows that the possession never 
became adverse. 

I am unable to construe “ discontinuance ” in art. 142 as an 
active putting into possession by the owner, of some dependant, 
by way of charity. 

But even if art. 142 were applicable to cases of this nature, 
I am of opinion that it would not apply to the present case.' 
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As Lord Justice Bramwell said in Leigh v. Jack (1) Aft^r all 
it is a question of fadt, and the smallest act would be sufficient 
to show that there was no discontinuance ” In the present case 
the repeated acts of entry by the Seals for the purpose of exe- 
cuting repairs, indicate a continuance of dominion and owner- 
ship;*, and the continued applications and requests by the 
.MuUicks to the Seals seem to me, as Chief Justice Cockbum 
says, in the case quoted, acts of persons who did not intend to 
be tfespassers or to infringe upon another’s rights. Upon the 
evidence, as it stands, therefore, I think, the plaintiffs are entitled 
to recover, and that the judgment of the lower Court should be 
overruled. 

Garth, C. J.— I quite concur in this judgment ; and I only 
desire to add, that I think the words “ dispossession ” and “ dis- 
continuance ” (which are borrowed from the English Limitation 
Act of William the IVth) apply only to cases where the owner 
of land has, either by his own act, or that of another, been 
deprived altogether of his dominion over the land itself, or the 
receipt of its profits. 

But where the owner, in the exercise of his own proprietary 
right, permits some other person to occupy his land, or to receive 
his rents, then, whether the relation of landlord and tenant 
exists between the parties or not, I consider that the possession of 
the owner is not discontinued, because, under such circumstances, 
the posstission of the occupier is the possession of the owner. 

The case then comes under art. 139 of the Limitation Act, 
if the reflation between the parties is that of landlord and 
tenant ; or under art. 144, if there is no such relation; and in 
either case the plaintiffs in this suit are not barred. 

It was contended by Mr. Kennedy for the respondents, that, 
assuming the possession of Sumbhoonath Mullick in the first 
instance to have been permissive, and that a tenancy-at-will 
was created in his favor, the will was determined on the death 
of Heeralall Seal, or at any rate on the death of Sumbhoonath 
Mullick;. and that, upon such determination of the w^, the 
possession of the Mullick family became adverse. 

(1) L. B., 5 Bxch. D., at p. 272. 
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GobindLall mined by the evidence, see Eyre v. WaUh (1) ; and probably it 
!,.• might have been considered adverse, according to the rule of 
^"nath^^' nothing had afterwards happened to show, that 

Mullick. the Seals still retained their dominion over the property, and 
that the occupation of it by the Mullicks continued only per- 
missive. 

But the self-same state of circumstances which satisfies me, 
that the occupation by Sumbhoonatli Mullick was permissive 
in the first instance, has continued without intermission since 
the death of Heeralall Seal. The rates and taxes of the house 
have continued to be paid by the Seals ; the Seals have all along 
been the registered owners ; they have done the repairs, when 
necessaiy ; and that very remarkable piece of evidence, that 
the Mullicks requested the Seals to build them a dalan, and 
actually provided the materials for the building of it, occurred 
within the last five years. 

We are not hampered here by the provision, which has raised 
so many nice points in England, under s. 5 of tlie Statute of 
William the IV th, with regard to tenancies-at-will ceasing at 
the end of the first year s occupancy. So long as the tenancy of 
the occupier does not become adverse to that of the owner, limi- 
tation does not begin to run ; and an owner of land in this coun- 
try seems in as favorable a position under the present Act as 
he was under the former Act of 1859 ; sec Phillips v. Nund 
Coomar Banerjee (2) and Kimmekdharee Singh v. Rewat Lull 
Singh (3). I think, therefore, that the defendants possession 
being permissive only, the plaintiffs arc not barred by limitation, 
and our judgment is, that they are entitled to a decree for the 
property in question, with costs on scale 2 in both Courts. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Carruthers Ss Jennings. 

Attorneys for the respondents : Messrs. Beehy and Rutter. 

(l) 10 Ir. C. L. R., 846. (2) 8 W. U., 38J. 

(8) 12W.B., 167. 
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APPELLATE CIVIL. 


Before Sir Richard Oarth^ Kt.y Chief Jnetice^ and Mr. JusUee MiUer, 

RADHA PERSHAD MISSER (Defendant) ». MONOHUR 
DAS i^Plaintiff).* 

Mortgage Bond-^ Covenant not to lease ^ Lease of Property mortgaged 
—Suit to set aside Lease. 

A mortgaged certain property to R, agreeing, amongst other things, not to 
grant in zurpeshgi or mortgage the property to any one so. as to cause any 
difficulty in the realization of the money advanced under the mortgage- 
bond. A subsequently leased in zurpeshgi part of tiie property to C. B ob- 
tained a sale-decree against A on his mortgage, and at the sale him- 
self became the purchaser of the property. He then brought a suit against 
C to set aside the zurpesghi lease, and to obtain khas possession. Held^ that 
the covenant in the mortgage-bond merely created a personal liability between 
A and Z?, and that the sale under B's mortgage- decree did not put an end 
to the zurpeshgi lease or affect the interests of the zurpeshgidar ; that B'e 
suit against C was wrong in form ; and that his proper course was to sue 
to have his right declared to sell the property in satisfaction of his mortgage- 
debt, so us to give the zurpeshgidar an opportunity of redeeming. 

This was a suit brought by one Moiiohur Das against Radlia 
Pershad Misser, to set aside a zurpeshgi lease of a certain village, 
whicli had been mortgaged to the plaintiff by one Syed Zahurul 
Haq, and to recover khas possession of the property under 
mortgage. 

Zahurul llaq, on the 23rd December 1867, borrowed a sum of 
Bs. 3,500, at 2 per cent, from the plaintiff, giving as security, 
amongst other properties, the village above referred to ; one of 
the terms of the mortgage being that he, the mortgagor, would 
not sell absolutely or conditionally, grant in zurpeshgi lease, 
or make gift of, or mortgage, the said properties to any one, 
or execute any deed in any way by which any difficulty 
might arise in the realization of the money covered by the 
deed.” 

* Appeal from Original Decree, No. 173 of 1879, against the decree of 
Bnboo Koylash Ghuiider Mookeijce Roy Bahadur, Officiating Second Sub- 
erdiuate Judge of Tirbut, dated the 3rd April 1879. 
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1880 In July 1871 Zuliurul Haq granted a zurpesligi lease to 
Radha tlie defendant of part of the properties included in the inorU 
Mi 6G|^ ' plaintiff. 

Monohue February 1873 the plaintiff brought a suit on 

his mortgage-bond, and obtained a decree for tlie sale of the 
mortgaged property, and at the auction-sale himself became 
the purchaser. The defendant, however, refused to give up 
possession to the plaintiff, contending that his zurpesligi lease 
could not be set aside, nor he himself ousted from possession, 
inasmuch as he was not made a party to the mortgage-suit. 

The Subordinate Judge held, that Zahurul Haq had no right 
to grant the zurpesligi lease to the defendant in direct contra- 
diction to the terms of the mortgage-bond, and that it was 
unnecessary that the defendant siioiild luive been made a party 
to the mortgage-suit, inasmuch as he had only a limited interest 
ill the property, and did not stand in the place of his lessor. 
He therefore ordered the plaintiff to be put into possession of 
the property claimed, and set aside the defendant’s ticca lease. 

The defendant appealed to the High Court. 

Bahoo Auhinash Chnnder Bauer jee and Baboo //em Chnnder 
Banerjee for the appellant. 

Baboo Chnnder Madhuh Ghose and Mr. Sandel for the res- 
pondent. 

Tlie judgment of the Court (Garth, C, J., and Miti’Er, J.) 
was delivered by 

Garth, C. J. — We think that, having regard to the rule 
laid down by the Full Bench in Emam Momtazooddeen Mahomed 
V. Hajroomar Das (1), and to subsequent decisions of tliis 
Court, amongst wliicli we may specially notice the cases of 
Byjnath Ooherdhun Loll Mohnsohree (2) and Cheit 

Narain Sing v. Gunga Pershad{Z)i we cannot do otherwise than 
allow the a])peal, and dismiss the plaintiff’s suit. 

It is clear that the covenant entered into by the mortgagor 
in the mortgage-bond of 1867 did not render invalid the zur- 

(1) 14 B. L. R., 408; S. C., 23 W. R., 187. (2) 24 W. R., 210. 

(3) 25 W. R., 216. 
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pesbgi lease vliicli was subsequently granted. We have held 
in other cases that such a covenant only creates a personal liabi- 
lity as between the mortgagor and the mortgagee. 

Then it is also clear, that the subsequent sale under the 
decree of 1873 did not put au end to the zurpesligi lease, or 
affect the interests of the zurpeshgidar. 

The plaintiff has, therefore, no right to sue for khas possea- 
sion of the property as against the zurpeshgidar. His only 
course would be to bring a suit against the zurpeshgidar to have 
his right declared to sell the property to satisfy his mortgage- 
debt, so as to give the zurpesligidar an opportunity of redeeming. 

Tiiis suit is one of a totally different character. The plaintiff 
has all along contended that he is entitled to khas possession, 
and that the zurpeshgi lease is void ; and we should be entirely 
changing the nature of his claim if we were to allow him to 
frame and try it on the other basis. 

The judgment of the lower Court must, therefore, be revers- 
ed ; and the plaintiff’s suit dismissed with costs in both Courts. 

Appeal allowed* 


FULL BENCH. 

Before Sir Uichard Garth, Kl.y Chief Justice, Mr. Justice PonHfex, Mr* 
Justice MorriSy Mr. Justice Mitlcry imd Mr. Justice Frinsep. 

NIAMUT KHAN and othkrs (Plaintiffs) v, PHADU BULDI.A 
(Dkpendant).* 

Fes judicata^ Suit for Enhancement of Rent-^ Finding in Judgment not 
embodied in Decree— Civil Procedure Code {Act X of 1877), s. 13. 

iV. brought a suit ngninst P. for enhauoement of rent. P.’s defence was, 
first, timt no notice of enluincement h;id been given ; secondly, that the rent 
was not eiihanccMihlo, ns he and liis predecessors in title had lield it at a fixed 
rent from tlie date of I he Periuaneiit Settlement. The suit was dismissed on 
the grouiul that no notice had been given ; but the Miinsif stated in his judg« 

• Reference to a Full Rench in Appeal under s. 15 of the Letters Patent, 
from the decree of Mr. Justice Tottenham, dated 30th January 1880, made 
in appeal from appellate decree, No, 10S2 of 1879, from the decree of A. T. 
Miieleaii, Esq , Judge of Zilla 24-PArgaimas, dated 31st March 1879, reversing 
the decree of Ruboo Oklioy Coomar Chatterjee, Second MuDsif of Diamond 
Harbour, dated 23rd September 1878. 
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ment, that he considered the rent enhancenble, because he did not believe in 
~ the genuineness of the documentary evidence produced by P, The decree 
merely ordered that the suit should be dismissed, the portion of the judgment 
as to the enhanceability of the rent not being embodied in the decree. P., 
therefore, had no right of appeal against that portion of the judgment. In a 
subsequent suit by iV., against P., for enhancement of rent of the same tenure, 


Held^ that, on the rule laid down by the Privy Council in Soorjeemonee Dayee 
V. Suddamnd Mohapatter (1) and Krishna Behari Boy v. Bmwari Lall 
Boy (2), P. was precluded, by the decision in the former suit, from denying 
that the rent of the tenure was enhunceable, although the decision on that 
point was not embodied in the decree. 


The material findings in each case should be embodied in the decree, and if 
they are not, it is incumbent on the parties, to avoid their being bound by 
decisions against which they have no right of appeal, to apply to amend the 
decree in accordance with the judgment. 


This case was referred to a Full Bench by Gabth, C. J., and 
MirrER, J., on the 1st September 1880, with the following 
remarks : — 

“ This was a suit by a landlord to enhance the rent of a tenure 
after notice. The defendant’s case was, that he and his predeces- 
sors in title had held the tenure at a fixed rent from the time of 
the Permanent Settlement, and consequently that the rent was 
not enhanceable. The plaintiff contended that the defendant was 
estopped from setting up this defence, because in a former suit. 
No. 1193 of 1875, between the same parties, it had been decided 
that the rent of the tenure was enhanceable. 

“ Now the facts of that previous case were these ; — It was a suit 
like the present to enhance the rent of a tenure after notice- 
The defence set up to it was, firstly, that no notice had been 
given ; and secondly, that the rent could not be enhanced for the 
reasons alleged in the present suit. The Munsif in that case 
dismissed the suit upon the ground that no notice had been 
given ; but hli stated in his judgment that he considered the rent 
enhanceable, because he did not believe the potta and dakhilas 
produced by the defendant. The decree made in that suit, how- 
ever, made no mention of this last point, but merely ordered 
tliat the suit should be dismissed with costs. 

(1) 12 B. L. E., 804; S. C., 20 W. R., 377. 

(2) I. L. R., 1 Calc., 144 ; 8. C., 25 W. U., I ; 1. R., 2 1. A., 288. ' 
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** In the present suit the Munsif considered that the former 1880 
judgment operated as a res ;ttdica<a, precluding the defendant 
from denying that the rent was enhanceable. The Appellate % 
Court, however, held otherwise, and remanded the case to the buldia. 
Munsif to try that question. On a second appeal to this Court 
the only point raised was, whether the judgment in the former 
suit operated as a res jvdicata^ and the learned Judge held that 
it did not. 

"An appeal was then preferred to this Court under s. 15 of the 
Letters Patent, and we think that the question raised is one of 
BO much difficulty and importance, that it ought to be referred to 
a Full Bench. 

" The learned Judge of this Court decided in favor of the de- 
fendant, upon the ground that, although in the previous suit the 
Munsif found that the rent was enhanceable, that finding foimed 
no part of the decree ; and as the event of the suit was in favor 
of the defendant upon the ground that no notice had been given, 
the latter had no opportunity of appealing. 

" On the other hand it is contended by the appellant, that whe- 
ther the finding of the Munsif was ap|>ealable or not, its effect 
was the same as s, res judicata ; and that although no declaration 
of tlie plaintiff’s right to enhance was, in fact, mad(i in the former 
suit, still, as the plaintiff would have been entitled to such a 
declaration if he had asked for it, the mere finding of the issue 
in liis favor was equivalent to a declaration. 

" In the case of Sheik Enaetoolla v. Sheik Ameer Buksh (1), 
decided by Markby and Mitter, JJ., the circumstances were very 
similar to those of the present case ; and the learned Judges 
there held, that the finding in the former case was conclusive, 
although the suit was dismissed generally, and no declaration in 
favor of the plaintifl‘’s riglit was made. Tins decision appears 
to have been based, in great measure, upon a judgment of the 
Privy Council in the case of Soorjeemonee Dayee v. Suddanund 
Mohapatter (2) ; and see also Krishna Behari Roy v. Bunwari 
Lai Roy (3) and Kriparam v. Bliagavxin Bass (4). 

(1) 2r) W. R., 225. 

(2) 12 B. L. R.,304; S. C., 

’ 20 W. R., 377. 


(3) I. L. R, 1 Calc, 144; S. C, 
25 W. R., 1 ; L. tt., 2 I. A., 283. 

(4) I B. L. R., A. C., 68. 
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'' Under the provisions of the Civil Procedure Code, 1877, an 
appeal lies only f rom the decree of the lower Court (1) and the 
question seems to be whether any finding of the lower Court 
can be made the subject of appeal, which neither expressly ^ nor 
by implication is embodied in the decree ; and if the finding of 
that Court is not embodied in the decree, whether it can be con- 
sidered as a res judicata in any future suit. 

“ The question, therefore, which we desire to refer for the 
opinion of the Full Bench is, whether the decision of the learn- 
ed Judge of this Court should be confirmed ? ” 

Baboo Mohiny Mohurii Roy for the appellants. 

Baboo Kali Mohun Dass for the respondent. 

The following judgments were delivered by the Full Bench : — 

Garth, C. J. (Ponttfkx and Mitter, JJ., concurring). — We 
think we are bound to follow, in its integrity, the rule which has 
been laid down by their Lordships of the Pjivy Council in the 
cases refiiiTcd to, and adopted by the Legislature of this country 
in the 13th section of the new Code,— namely, that when a 
material question has been substantially tried and decided in a 
former suit, and in a competent Court, it cannot be tried again 
in any other suit between the same parties. 

The question which is raised in tli is suit, namely,— whether tho 
tenure was liable to enhancement, — was undoubtedly tried and 
determined by the Munsif in the former suit ; and although no 
declaration was made of the plaintift’s right in that respect, and 
although the decision was not embodied in the decree, so as to 
give the defendant a right of appealing against it, still it was a 
decision within the meaning of the rule laid down by the Privy 
Council, and we think that the defendant is bound by it. 

It was argued at the bar, that where, as in this case, the deci- 
sion in the former suit became immaterial for the purposes of 
that suit, and the defendant (as the decree was framed), had no 
opportunity of appealing against it, it is hard that it should be 
binding upon him. 


(1) See Koylanh Chunder KDotati v. Rum Lall Nag, ante, p. 206. 
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There is no doubt, that the application of the rule to case 
like the present may, occasionally, be productive of hardship ; 
especially until the effect of the rule is more generally under- 
stood. Parties are very naturally unwilling to appeal against 
adverse decisions in cases where they are in the main successful, 
and where, for the purposes of the suit, the appeal is unnecessary 
But, nevertheless, they must appeal, unless they are content to 
be bound by those decisions. It is most important that suitors 
should understand their position in that respect ; and it obvious- 
ly becomes necessary, in order to give parties a proper oppor- 
tunity of appealing, that the maieiial findings in each case 
should, in future, be embodied in the decree. 

Unless the finding is thus embodied in the decree, the party 
against whom the issue is decided will have no right to appeal 
against it. Appeals can only be preferred against the decrees, 
not against the judgments of the lower Courts (see ss. 540 and 584 
of the Civil Pi’ocediire Code) ; and therefore, if a party wishes 
to appeal against the decision of a particular issue, which does 
not appear in the decree, he must fii’st apply to the Court to 
amend the decree by embodying the decision in it. 

This will render it necessary for the lower Courts to draw up 
their decrees with much greater particularity than has hitherto 
been observed. 

The effect of our deci.sion in this case will be, that the judg- 
ments of tliis Court and of the District Judge will be set aside, 
and the judgment of the Munsif restored. The appellant will 
have his costs in all the Courts. 

Morris, J.— In my opinion this case falls within the rule laid 
down by the Judicial Committee of the Piivy Council in the 
case of SoorjecmonecDayeev.SuddaniindMohapaiter (1). In 
their judgment in that case, their Lordships say : — 

“ If both parties invoked the opinion of the Court upon this 
question, if it was raised by the pleadings and argued, their 
Lordships are unable to come to the conclusion that, merely 
because an issue was not framed, which, strictly construed, em- 
braced the whole of it, therefore the judgment upon it was ultras 
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(1) 12 B. L. B., 804 ; S. C., 20 W. R., 377. 
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vires. Their Lordships are of opinion that the term ' cause of 
action' (s. 2, Act VIII of 1859) is to be construed with refer- 
ence rather to the substance than to the form of action. But 
even if this interpretation were not correct, their Lordships are 
of opinion that this clause in the Code of Civil Procedure would 
by no means pi event the operation of the general law relating 
to res judicata on the principle 'nemo debet bis vexari pro eadem 
causa* 

It is not unlikely, as has been suggested in the course of the 
argument, that the case before the Miinsif having been dismissed, 
the defendant did not think it necessary to appeal against the 
judgment that his tenure was liable to enhancement, and was 
misled by the omission of that finding in the decree itself ; but, 
to use the words of their Lordships of the Privy Council, “ both 
parties invoked the opinion of the Court upon this question, 
and it was raised by the pleadings and argued." The omission 
of this finding in the decree is not material, because, as pointed 
out by Mr. Justice Markby in the case of Sheik Enaetoolla v. 
Sheik Ameer Buksh (1), their Lordships, when they delivered 
their judgment in the case of Soorjeemonee Dayee (2), had not the 
decree before them, and neither in that case, nor in another very 
similar case, Krishna Bchari Hoy v. Bunwan Lai Roy (3), did 
they think it necessary to have the decree before them. As a 
matter of fact, in neither case was tlic finding relied on embodied 
in the decree. It is true that, under s. S-tO of the present Code 
of Civil Procedure, which corresponds with s. 23, Act XXIII 
of 1861 of the old Code, “ unless when otherwise expressly pro- 
vided in this Code, or by any other law for the time being in 
force, an appeal shall lie from decrees or from any part of decrees 
only.” If, therefore, in this case the defendant desired to avoid 
the finding which was adverse to himself, he should have taken 
proper steps lo have the decree amended, and so put himself in a 
position to appeal against it. It is a well-known practice in our 
Courts to give the decree, after it is drawn up and before it is 
signed by the Court, to the pleaders of both parties for their exa- 
mination and signature. An opportunity is thus afforded them of 

(1) 25 W. R., 225. (2) 12 B. L. R., 304 ; S. C., 20 W. R., 377. 

(3) I. L. R., 1 Calc., 144 ; S. U., 25 W. R., 1 ; L. K., 2 1. A , 283. 
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comparing the decree with the judgment, and of correcting the 
former, if necessary, where it appears to be at variance with the 
latter. The failure; however, on their part to avail themselves 
of this, and to amend the decree so as to open the door to an 
appeal, cannot render a finding of no effect or less binding upon 
the parties. 

In this view, so long as the opinion of the Court has been 
given on a question which has been raised by the pleadings and 
argued, that opinion must be considered sis res judicata, even 
though it may not have been embodied in the decree. I would 
answer the reference which has been made to this Bench accord- 
ingly- 


Prinsep, J.— I concur in the judgment delivered by Mr. Justice 
Morris. 


Before Sir llkluird Garih, KL Chief Justice, Mr. Justice PonlifeZf 
Mr. Justice Morris^ Mr. Justice Miiter, and Mr. Justice Prinsep. 

KASIIIKANT HIIUTTACIIAIMI .Dkpkndant) ». ROIIINIKANT 
RllUTTACIIARJI and others (Plaintifps).* 

Limitation-^ Suit for Arears of Rent-^Ben". Act VIII of 1869. 

The last (lay on wliicli a suit for the recovery of arrears of rent can be 
instituled under s. !29, Ilen^. Act VJJl of 1869, is the last day of the third 
year from the close of the year in which the rent became payable. 

The word “ arrear ” in that section means “ rent in arrear." 

WoomesA Chunder Bose v. Surjee Kauto Roy Chowdhry (1) overruled. 

This case was referred to a Full Bench by Morris and Prinsep, 
JJ^, with tlie following remarks : — 

“ We are called upon to decide, in this Special Appeal, whether 
a suit for arrears of rent of 1280, or of any portion of it, brought 
on the 30tli Assar 1284 (corresponding with July 13, 1877) is 

•Pull Bench Reference in Special Appeal, No. 361 of 1879, against the 
decree of Baboo Nobin Chunder Chose, First Subordinate Judge of Myiuen- 
sing, dated 24th September 1878, njindifying the decree of Baboo Anuntornm 
Ghose, Miinaif of Attia, dated 3 1st May 1878. 

(1) I. L. R., 5 Calc., 713. 
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1880 not barred by limitation under the terms of s. 29 of the 

Kashikant Bong. Rent Law (Beng. Aet VIII of 1869) ? 

Shutta* * 

cHAKji '' The plaintiffs’ (respondents’) pleader, relying on the judgment 

RoiiIaNikant ^ Division Bench of this Court in the case of Woomesh Chun- 
cuAwf' Surjee Kanto Hoy Chowdhry (1), at first contended, 

that the present suit, so far as it relates to rent of 1280. could 
be brought at any time within 1284. But on its being pointed 
out that, in this case, the defendant was under a contract to pay 
the rent by instalments in the months of Assar, Assin, Pous, and 
Cheyt, he admitted that tliis judgment did not support him so 
far as this suit related to tlie rent payable in the three first- 
named months ; but he argues, that it is strictly applicable in 
rc'spect of the rent payable in Cheyt. 

“ On reference to the judgment in (piostion, it appears to us to 
be undoubtedly an authority for the proposition that a suit for 
the rent of Cheyt 1280 can be bi*ought at any time before the 
close of 1284. But with all deference to the learned Judges 
who delivered that judgment, we caiiuot concur in the construc- 
tion which they put upon the term.s of s. 29 of the Kent 
Law. 

It appears to us that, following the construction placed both 
by the Courts in England and by the Imperial Legislature on 
term.s similar to those used in s. 29, Act VllI of 1809 of the 
Bengal Code, a suit lor a arrears of rent of the entire year 1280, 
or of the last instalment of that year, cannot be brought after 
three years calculated from the last day of 1280. 

“ We do not agree with the learned Judges who decided the 
case of IFoomesh Chunder Bose v. Sw'jee Kant Hoy Chowdry (1) 
that the rent of 1280, suppo.sing it to be payable in one payment, 
would not be due until the 1st Bysak 1281. It would, in our 
opinions, b^ due or payable on the last day of 1280,— d. c., on the 
last day of Cheyt of that year. The correct rule for interpreting 
the terms used in s. 29 seems to us to be that which is contain- 
ed in the Limitation Acts of 1871 and 1877 and in els. 2 
an«l 3, s. 3 of the General Clauses Act (I of 1868), viz., 
that, in calculating limitation, or determining a particular period, 
the first day of that period should be excluded and the last day 
(1) 1. L. U., 5 Cttlc., 713. 
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included. Moreover, it has been held by the Courts in England 1880 
(see Maxwell on Statutes, page 310), where the particular period 
was one month, that ' the day corresponding with that from chabji 
which the computation began is excluded, so that two days of bohinikant 
the same number are not comprised in it,’ chawl' 

** It is true that the Acts of the Imperial Legislature to which 
we liave referred, do not apply to the Bengal Rent Act, but there 
is nothing in that Rent Act wliich is opposed to such a construc- 
tion ; and in our opinion, the general principles which regulate 
the interpretation of expressions similar to those contained in 
s. 29, should be applied also to that special law. There is nothing 
in the Rent Law which makes it exceptional in this respect. 

“ In the present case, therefore, we are of opinion that limita- 
tion commenced to run fi’om th(5 last day of Cheyt 1280, when 
the instalment payable on that date became duo ; but that, in 
calculating the term of three years, that day must be excluded. 

A suit for that instalment could not be brought until the 1st 
Bysak 1281, and might l)e brought not later than the last day of 
the period of threcj years from the last day of Cheyt 1280, calcu- 
lated according to the Cregorian era. 

“ This (juestion, as aOectiiig the period within wdiich suits for 
arrears of rout may be instituted, is of great importance, and 
calls for immediate decision. We <lesiro, therefore, the authoii- 
tative ruling of a Full IjoucIi on the following point 

'' What is the last lay on which a suit for the recovery of ordi- 
nary arrears of rent,— that is, rent payable yearly at the close of 
the year to Avhich it relates, can be instituted under s. 29, 

Bong. Act VIII of 1809?" 

Baboo Golaiy Clumler Sircar for the appellant. 

Baboo Issur Clmnder ChitckerhiUtjiy Baboo Mohini/ Mohun 
Roy, and Baboo Kishory Molmn Roy for the respoiidents. 

The judgment of the Full Bench was delivered hy 

Garth, C. J.— We think it clear that the last day on which a 
suit for the recovery of arrears of rent can be instituted under 
*the section referred to, is the last day of the third year from the 
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1880 close of the year in which the rent became payable ; and as in 
Kashikant, this case the rent was payable in the month of Cheyt 1280, and 
cHARji ' the defendant was bound to pay it before the close of the last 
Rohinikant month, the plaintiff must have brought his suit 

Bhutta. within three years from that day. 

We do not quite understand the reasons upon which the case 
of WoomesK Ghunder Bose v. Sicrjec Kanto Roy Choiodhry (1) pro- 
ceeded. It seems to have been considered by the learned Judges 
inthat case, that an arrear of rent does not become due until 
the day after that on which by the terms of the holding the rent 
is payable. But this, we think, is a fallacy. The rent becomes 
due at the last moment of the time which is allowed to the 
tenant for payment. If it is not paid within that time, it 
becomes an arrear ; and continues an arrear until it is paid. 

The word "'arrear” in s. 29 of the Rent Act means "rent 
in arrear;” and that rent in arrear would, undoubtedly, become 
due on the last day of the year in which it is payable. 

The judgment, therefore, of the lower Appellate Court will 
be modified by limiting the sum which the plaintiffs are entitled 
to recover, to the rent which became due in the years 1281 and 
1282. 

We think that the appellant shoald only have his proportion- 
ate costs of the hearing before Mr. Justice Morris and Mr. Justice 
Prinsep, but that he is entitled to the full costs of this hearing. 

ORIGINAL CIVIL. 

Before Sir Richard Garth^ Kty Chief Justice^ and Mr, Justice Pontifex. 

1880 G. M. CUTTS and another (Defendants) v. T. F. BllOWN and others 
11. (Plaintiffs;. 

Specific Perform(mce^ Evidence— Admissibility of Parol Evidence— Evidence 
Act {1 of 1872) s, 92, provisoes 1 and Practice— Joinder of Causes of 
. Action— Civil Procedure Code {Act X of 1877), j. 44, (a)— Specific 

Relief Act, 88.17, 22, 26. 

The plaintiiTs sued for specific performance of an agreement in writing, which 
set forth, inter alia, that the defendants had agreed to 8cll,&c., under*' certain 
conditions as agreed upon.’* The defendants alleged, that the written agree- 


(1) I. L. R., 5 Calc.; 713. 
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ment did not contain the whole of the agreement between the parties, and 
oilered parol evidence in support of their contention. 

Held (reversing the judgment of Wilsow, J.), that the parol evidence was 
admissible to show what was meant by the clause certain conditions as 
agreed upon.’* 

Per Tontifex, J. (Garth, C. J., dissenting).— The evidence was admis- 
sible under proviso 1, s. 92 of the Evidence Act (I of 1872). 

Discussion us to the meaning of s. 92 of the Evidence Act, and of ss, 17, 
22, and 26 of the Specific Relief Act. 

Per PoNTiPEx, J.— It is of the essence of specific performance that part 
only of an agreement should not be performed. 

Part of the purchase-money had been advanced by the plaintiffs to the 
defendants, for which the defendants had given their promissory notes ; and the 
plaint contained a prayer that the defendants be ordered to pay over the 
amount of the notes. 

Held (uffirining the decision of Wilson, J.), that there was no misjoinder 
of causes of action within the meaning of s. 44, rule (o) of the Code of Civil 
Procedure (Act X of 1877). 

Thk plaiiitifFa in this case sued one George Malcolm Cutts 
and itoslyn Eliza, Iiis wife, for the specific performance of au 
agreement for the sale of a share of a certain liouse. It 
appeared that, on the 1st of October 1877, the defendants, being 
under the impression that they were entitled to a third share of 
the house in question, entered into an agreement in writing 
with the plaintiffs to sell the sliare to tliem for Rs, 6,200, under 
certain conditions as agreed upon.” The plaint stated that, “ it 
being subsequently discovered that the defendants bad only a 
one-fourtli share in tlie said bouse, a verbal agreement was, by 
consent of the plaintiffs and defendants, entered into, whereby the 
defendants agreed to sell tlieir share in the said house and pre- 
mises to the plaintiffs for Rs. 5,000. A portion of tlie purchase- 
money was paid by the plaintiffs. On three several occasions 
the defendants gave the plaintiffs promissory notes for various 
sums, amounting in all to Rs, 3,000, advanced by the plaintiffs to 
them. The plaint prayed, that the defendants might be ordered 
to specifically perform the agreement of the Ist October 1877, 
and to repay the sum of Rs. 3,000 due upon the promissory notes. 

The defendant George Malcolm Cutts alone filed a written 
'statement. He contended that, as the plaintiffs had not, previ- 
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Cum to join his alleged cause of action in respect of the promissory* 
Brown, notes mentioned in the plaint with his alleged cause of action in 
respect of the immoveable property, he was not at liberty to 
maintain the suit. This defendant stated that he and his wife 
agreed to sell the share in the house to the plaintiffs, subject 
to certain terms and conditions as agreed to between them, for the 
sum of Ks. 6,200. These terms and conditions were, that, 
upon the execution of the conveyance of the share by tlie 
defendants in favour of the plaintiffs, the plaintiffs should 
execute a lease of the share in favour of the defendants 
for the period of three years, at the yearly rent of Rs. 720 ; 
tliat the dofeiulants should remain in occupation of the share 
fur tiie period mentioned ; and that, at the expiration tliereof, 
tlie plaintiffs should sell back the share to the defendants for 
tlie same sum of lls. 6,200 if tiny wished them to do so. 
The reason why these conditions were agreed upon was, the 
first defendant stated, that he and liis wife had no intention 
to sell the share, but only to mortgage it; that they were 
advised that they had no power to mortgage ; and that, there- 
fore, the sale, lease, and re-purchase was arranged. The first 
defendant then stated the agreement to sell the one-fourth 
share for Rs. 5,000, and that the terms and conditions mentioned 
had not been performed; ami contended that the jdaintiffs were 
not entitled to specific performance of the agreement without 
themselves carrying out their part of the contract. 

Mr. Phillips and Mr. Trevehjan for the plaintifis. 

Mr. Branson and Mr. Bonnerjee for the defendants. 

Mr. Phillips. — It was not necessary to obtain the leave 
of the Court under s. 44, rule {a) of the Civil Procedure Code, 
to join the different causes of action upon which the plaintiffs 
rely. A suit for the specific performance of an agreement to 
sell a share in a house is not a '^suit for the recovery of 
immoveable property ” within the meaning of that section. 
Possibly this might be held to be a suit for laud or other im-^ 
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moveable property” within s. 12 of the Charter, but those words 
^are more comprehensive than the words used iii s.,44, rule (a). 
The defeudauts couteud tliat the plaintiffs cannot obtain speci- 
fic performance of the agreement until they have performed cer- 
tain terms and conditions which are not stated in the agreement. 
Those terms and conditions would have to be proved by parol 
evidence, and tlie case of Daimoddee Paik v. I^aim Taridar (1) 
is an autliority to show that parol evidence cannot be given to 
vary the terms of the written agreement. 

Mr. Bmnerjee for the defendants. — The causes of action 
have been Avrongly joined, and the suit must be dismissed. The 
Court has no jurisdiction to entertain a suit in this form — 
Pilcher v. Hine (2) and Delhi and London Bunk v. IVordie (3). 
Clause (c) of s. 44 can only refer to foreclosure. [Wilson, J. 
— Could you call a suit to compel registration a suit for 
land?] No, becaUvse the title ])asses by the conveyance. [Mr. 
Phillips called attention to Act III of 1877, s. 49, as show- 
ing that the conveyance had no effect without registration.] 
Then such a suit would be for the recovery of land. The 
plaintiffs rely upon and seek performance of a verbal agree- 
ment. There must have been some agreement for a lease. 
“ Certain conditions as agreed upon ” cannot refer to the con- 
dition in the document. These words were inserted by the 
defendants themselves in tlie draft. [Wilson, J. — Suppose 
you arc right in saying you can give evidence of the terms you 
set up; is that any answer to the suit?] The transaction would 
not be a mortgage. The plaintiffs’ agreement to re-sell is as 
much a part of the agreement as their paying the jn-ice. We 
say they must covenant to re-sell. [Wilson, J. — I suppose 
I may take it that tlie words “ under certain conditions ” refer 
to the document annexed to the plaint?] Yes. 

• Wilson, J. — As between the plaintiffs and Mr. Bonnerjee’s 
client it appears to mo that no issue of fact has to be decided. 

The suit is for the specific performance of a contract for sale 

(1) I. L R, 5 Gale., 300. (2) 24 W. R. (Eng.), 619. 

(3) I. L. R., 1 Gale., 249. 
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1880 of land. The objections are two-fold. The first is an objection 
CuTTs to procedure, the other goes to the substance of the suit. ^ 
BroW It 13 said the suit caunot be entertained in its present form 
by reason of s, 44, rule (a) of the Civil Procedure Code. 
That section says:— ‘‘No cause of action shall, unless with 
the leave of tlte Court, be joined with a suit for the recovery 
of immoveable property, or to obtain a declaration of title 
to immoveable property, except — (a) claims in respect of 
mesne profits or arrears of rent in respect of the property 
claimed; (A) damages for breach of any contract under which 
the property or any part thereof is held ; and (c) claims by a 
mortgagee to enforce any of his remedies under the mortgage.’^ 
Mr. Bounerjee lias cited the ease of the Delhi and London Dank 
V. Wordie (1), which probably would be sufficient to justify him 
in saying that this is a suit for land within the meaning of the 
words of the Charter. The terms of the section are narrower. 
It seems to me that a suit for “ the recovery of immoveable pro- 
])erty” is a suit founded upon an existing title in which the 
jdaintifF seeks to get possession of the property itself. The 
words to obtain a declaration of title to immoveable jiroperty” 
seem to me to apply to a case where a title exists, and the plain- 
tiff asks to have that fact declared, not to a case where he seeks 
to have something done, which, when done, will give him a title. 

1 think the first objection of the defendants fails. If it were 
otherwise, I think there would be power under s. 53 to amend 
the plaint by striking out the part which is not properly joined. 

Tlie other i;rouiid of defence goes to tlie substance of the 
case. The defendants say the contract alleged by the plaintiffs 
was not the real contract ; but that there were other terms 
which had to be fulfilled before they could obtain specific per- 
formance. 

The plaint sets up a written contract for sale of a sliare iu 
the premises in question, the parties assuming that the share of 
tin*, female defendant was a one-third share. Accordingly, tlie 
contract was for sale of a one-third share. The plaint (para. 3) 
says, — “ It being aubaequeiitly discovered that the defendants 
had only a one-fourth share iu the said house, a verbal agree- 
(l) I. L. R.,1 Calc., 249. 
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ineut was by consent of tite pluiutifFs and defendants entered into, 
.whereby the defendants agreed to sell their share in the said 
liouse and premises to tlie plaintiffs for Rs. 5,000.*' I think the 
true meaning of that paragraph is, that the written agreement 
for sale of the one-third share continued intact, except that 
when the mistake was discovered, the written agreement was 
varied by one-fourth being sold instead of one-third, and the 
price being Rs. 5,000 instead of the larger sum. And that is 
the view taken by the defendants themselves in their written 
statement. 

Then we have to come to the written document to see what 
the original contract was. Tiiat must be determined on the 
words of the document itself. The written document seems to 
me to be a complete contract of sale. Mr. Bomierjeo has called 
attention to the words under certain terms and conditions as 
agreed upon.** But these words do not, in my opinion, refer to 
anything outside the document, but to terms, therein contained. 
They are an indication that there are conditions which are to be 
attended to, and the latter part of the deed sets out these terms. 
It would be entirely contradictory of the document if evidence 
were now to be given tliat the contract was subject to terms or 
conditions not set out iu the document. The case of Daimod^ 
dee Pailc v. Kaiin Taridar (1) seems to be au authority that 
evidence cannot be given to vary what iu a case like this is 
expressed in the document, and I should have come to the same 
conclusion in the absence of such an authority. 

Even if the evidence were given, it is by no means clear that • 
the defendants have any defence to the action. It is by no means 
clear that the existence of such a term entitled the defendants 
to the covenant they suggest. A man may be entitled under a 
contract to have a thing done ; but it does not of necessity follow 
that he is entitled to have a covenant about it inserted iu a 
deed. As between the plaintiffs and the first defendant no 
question of fact iu my opinion arises. 

From this decision the defendants appealed. 

Mr. Hill for the appellants. 

(l) I. L. R., 5 Cslc., SOO. 
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Mr. Phlips and Mr. Trevelyan for the respondents. 

Mr. Hill — Leave should have been obtained to join the cause 
of action on the promissory notes^ as this is in reality a suit for 
land — Delhi and London Banh v. Wordie (1), The plaintiffs 
sue for specific performance of an agreement, which we say is 
not the whole agreement between the parties, and in such a case 
the defendant is always allowed to give parol evidence to defeat 
the plaintifPs suit: Specific Relief Act, s. 26; Dart on Vendors 
and Purchasers, p. 1039; Marquis of Townshend v. Stangroom{2)\ 
Woollam V. Hearn (3). The evidence offered does not contradict 
the writing, and s. 92 of the Evidence Act does not apply. 

Mr. Phillips . — Admitting that we agreed to re-sell to the de- 
fendants at the end of three years, the defendants are not entitled 
to have a covenant to that effect inserted in the deed of sale. 
They never asked this, and it would be unreasonable to grant it 
now. The evidence was proj)erly rej'jcted, as no case of fraud 
was shown — Marquis of Townshend v. Stangroorn (2) [PoNTl- 
FEX, J., referred to Clarke v. Gi'nnt (4).] The evidence offered 
would turn tlie writing, which appears to be an absolute sale, 
into a mortgage, and could not therefore be received— Evidence 
Act, s. 92. 

Mr, Trevelyan on the same side. 

The following judgments were delivered : — 

PoNTiFEX, J. — The plaintiffs in this case sue for specific 
performance of a written agreement by the defendants to sell a 
share in a house. The defendants, in their written statement, 
allege that, in addition to the written agreement, there was a 
further paro^ agreement, that the plaintiffs should let the pro- 
perty to the defendants for three years, and should give them 
a right to purchase at the end of the three years. 

The defendants also claimed that the suit should be dismissed, 
because, in contravention of s. 44, rule (a) of the Procedure 

(1) I. L. R., 1 Calc., 249. (3) 7 Vesey, 211. See S. C., 2 W. 

(2) 6 Vesey, 328. and T., L. C., 481a. 

(4) 14 Vesey, 519. 
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Code, the plaintiffs had, without the leave of the Court, impro- 
perly joined a separate cause of action with their suit for 
immoveable property. But I agree with the Court below that 
this objection cannot prevail, because there is in fact no joinder 
of separate causes of action, but only a demand for alter- 
native relief. 

The written agreement which the plaintiffs seek to enforce 
commences its witnessing part as follows 

Wituesseth that the said defendants do sell under certain 
conditions as agreed upon to the plaintiffs all that, &c.” The 
learned Judge has held that, upon the proper construction of the 
document, the words abovementioned only apply to the terras 
subsequently contained in the document itself. Probably this 
would be the ordinary construction; but I think that, under 
proviso 6 to the 92ud section of the Evidence Act, the defend- 
ants are entitled to go into evidence to prove the contrary. 

But the learned Judge has further held, that, under s. 92 of 
the Evidence Act, the defendants are not entitled to go into 
evidence to prove the case set up in their written statement, on 
the ground, that to allow them so to do would be to allow them 
to contradict, vary, add to, or subtract from the terms of the 
written agreements. I am, however, unable to agree with liiin for 
two reasons. In the first place, I think that the agreement set 
up in the written statement falls within proviso 1 to s, 92. 
Eor, if the plaintiffs really agreed verbally to the conditions 
alleged by the defendants, it would be a fraud on their 
part to insist on performance of the written agreement without 
at the same time securing to the defendants the performance of 
the other conditions which they had promised. In the words of 
the Masters of the Bolls, in Clarke 'V. Grant {\) — “but for the 
promise there would, probably, never liave been any agreement 
at all. It would then be agaitist equity, and a fraud on the 
defendant, to insist upon his performance of an agreement wliicli 
he only signed on the faith ” of certain additions. 

Secondly, I think that, according to the authorities at least, the 
agreement set up in the written statement falls within proviso 2 
to 8. 92 ; that, if true, the oral agreements alleged are separate 
* (1)1** Vescy, 519, at p. 524. 
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ngreemeiits^ collateral to and not inconsistent witli the terms of 
the written agreement^ just in the same way as 1 think it 
would still be open to prove that what is ostensibly a convey- 
ance was in fact intended to be a mortgage. The cases of 
Morgan v. Griffith (1) and ErsUne v. Adeane (2) seem to me 
very strong illustrations of this proposition. 

Moreover, it is of the essence of specific performance that, 
except under special circumstances, part only of an agreement 
ouglit not to be deemed to be performed. So strong is this 
influence, that it has been held that, even when the defendant does 
not allege a parol variation, but it comes out in the evidence, 
the Court will direct an enquiry in regard to it before disposing 
of the case — Parlten v. Whitby (3), London and Birmingham 
Railway Co. v. Winter (4), llelshnm v. Langley (5) ; and indeed 
the Court will direct an enquiry when the variation is alleged 
by the defendant, but only so far ju'oved as to raise a suspi- 
cion of the existence, and yet not to satisfy the Court— Van v. 
Corye So careful is the Court in decreeing specific per- 
formance. The 17th section of the Specific Relief Act recog- 
nises this principle; and the 22nd section gives the Court 
complete discretion. Indeed, the 26th section of the Specific 
Relief Act was, in my opinion, enacted to meet this very case, 
which, as 1 read it, falls within cl. (e) to that section. It is 
true that the words ‘‘ upon some stipulation on the plaintiff’s 
])art which adds to the contract, but which he refuses to fulfil,” 
are not (according to the ordinary untechnical meaning of the 
word stij)ulation) very apt words to express what was intended, 
namely, some condition *•' in favor of the defendant agreed to 
by the plaintiff which he refuses to fulfil.” But els. (a), (J), 
and (c) have been pitchforked verbatim into the Act from Mr. 
Dart’s book on Vendors and Purchasers, j). 1039, Edn. 5. I. 
can but suppose that they are intended to have the same effect 
as Mr. Dart ascribes to them. 

Upon the whole, therefore, 1 am of opinion that the defendants 
in this case ought at least to have been allowed to go into evi- 

( 1) L. U., 6 Exch., 70. (4) Cr. Jind Pb., 57. 

(•2) L K., 8 Oil. App., 756. (5) 1 Y. iiiid C. C., 175. 

(3; uiiil It., 366. (6) 3 M. uitd K., 269. 
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deuce^ a6d the case must, therefore, be returued to the lower 
Court for that purpose. Whether the defendauts, supposing 
them to prove their case, will be entitled to have a power or 
proviso for repurchase inserted in the conveyance to the plain- 
tiffs, is a question for the lower Court to decide. I can only 
express my opinion now, that if the defendants prove their case, 
the plaintiffs are seeking by their plaint performance of only part 
of an agreement, to which they are liot entitled ; and that they 
can be entitled to specific performance of the terms in their 
own favour of the whole agreement proved, only upon tlie terms 
in the defendants* favour being properly secured to them. 
If the defendants succeed in the lower Court in proving the 
case set up by them, they must, I think, liave the costs of the 
a|)peal; otlierwise the plaintiffs will be entitled to such costs. 
Tlie Court below ought to deal with the costs of the original 
hearing in that Court. 

Gauth, C. J. — I agree with my brother Pontifex upon 
both points, as well as in the form of the decree wliich he pro- 
poses to make. 

But I would decide the second point, as to the admissibility 
of the oral evidence, upon this one ground only. 

I tliink the defendant ought to be allowed to show, if lie can, 
that the words in the contract under certain conditions ” refer 
to conditions outside tlie contract, and not to those contained in 
it. There is nothing in the contract itself to show that the 
conditions so referred to are those whicli are mentioned in it, 
and if tlie conditions were in fact made orally, and the contract 
was expressly made subject to tliose conditions, it seems clear 
to me that they are not ineousistent with it. It is not neces- 
sary tliat the whole agreement should be in writing ; and if, 
upon the face of that part of it which is in writing, it appears 
that there are other conditions, oral or otherwise, which go to 
make up the entire contract, there is no reason why those 
conditions, if made orally, sliould not be orally proved. The 
rule laid down in s. 92 of the Evidence Act applies only, as 
I consider, where, upon the face of it, the written instrument 
appears to contain the wliolc contract. 
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1880 I quite agree with my brother Pontifex that s. 26 of the 
CuTTs Specific Relief Act is inteuded to provide for just such a case 
■Brown. ' as the present. 

But I do not think that proviso 1 of s. 92 is applicable here. 
Tliat proviso seems to me to apply to cases where evidence is 
admitted to show that a contract is void, or voidable, or sub- 
ject to re-formation, upon the ground of fraud, duress, illegality, 
&c., ill its inception; and not to cases where the agreement 
being in itself perfectly valid and free from any taint of that 
kiud, one of the parties attempts to make a fraudulent use of 
it as against the other. It will be found that the rule laid 
down in s. 92 of the Evidence Act is taken almost verbatim 
from Taylor on Evidence (1st Edn.), s. 813 ; and the exceptions 
which follow in the several provisoes are discussed in ss. 816 
to 841 of the same work. That being so, I tliiuk it is quite 
legitimate to refer to those sections, as one means of ascertain- 
ing the true meaning of the provisoes. The substance of the 
proviso, and the examples showing the meaning of that proviso, 
are contained and explained in ss. 816 to 819; and it will be 
found that they all relate to the reception of evidence for the 
purpose of invalidating contracts, by reason either of fraud, 
illegality, &c., in their inception, or of some subsequent failure 
of consideration. 

For this reason, as well as from the language of the proviso 
itself, 1 think that it is not intended to apply to a case where 
the contract itself being valid, one of the parties wishes to 
make an improjier use of it. 

Then again, I cannot think that the additional terms relied 
upon by the defendants are admissible under proviso 2, as 
being a separate oral agreement not inconsistent with the 
terms of the principal contract.” 

It seems to^me, that an absolute sale of a property, such as 
the plaintiffs ask us to enforce against the defendants, is a 
totally different thing from a sale, which is subject in the first 
place to an obligation on the part of the purchaser to let the 
property to the vendor for three years from the time of the sale ; 
and in the next place, to the additional obligation to re-sell to 
the vendor at the end of the three years at a specified price. ‘ 



VOL. VI.] 


CALCUTTA SEIIIES. 


33» 


Tlie iuteredi: wliicli the purchaser wuuid take iu the oue case 
would be a very different thing, and worth a very different 
price, from what he would take in the other ; and I, therefore, 
think that the additional terms do vary and are inconsistent 
with the principal contract. 

The case of Morgan v. Griffith (1), which is referred to by 
my brother Fontifex, seems to me entirely different from 
this. In that case an action was brought by a tenant against 
his landlord for damage done to his land by rabbits. The 
lease, which was in the usual form, reserved all the game and 
rights of shooting to the landlord ; but as the teniint, who had 
entered upon the property before the lease was executed, found 
the land compctely overrun with rabbits, he refused to sign 
tlie lease, until the landlord had orally promised that he would 
have the rabbits destroyed. Upon this promise being made, 
the tenant signed the lease ; but the rabbits were not destroyed, 
and consequently the tenant’s crops were seriously injured. It 
was held that he had a right to sue for that damage, the oral 
agreement being collateral to the lease, and not inconsistent 
with it. The oral agreement there seems to me perfectly con- 
sistent with the landlord having all the game to himself, and the 
exclusive right to shoot it. 

The case of Ershiue v, Adeane (2) was very similar to 
Morgan v. Griffith (1); and the ortil agreement there, so far 
as it was souglit to be enforced against the landlord, was for tlie 
same reason, which I have explained iu Morgan v. Griffith ( 1), 
consistent with the terms of the lease. 

Subject to these observations, I agree with the judgment 
which has just been delivered. 

Appeal allowed and ease remanded. 

Attorney for the appellants : Mr. H. 11. Remfry, 

Attorney for the respondents : Mr. Leslie. 
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APPELLATE CIVIL. 


Before Sir Richard Garth^ KL^ Chief Justice^ and Mr. Justice Maclean. 

MOIIESIl LAL (PLAiNTirr) r. BUSIJNT KUMAREE (one op thb 
Defendants).* 

Limitation Act (IX of 1871), 5. ^^^Achnowledgment'^liepeal of -4c/— 

Reviml of Right to sue ^Authorized Agent^Sigmture-^Cml Procedure 

Code Act ( VIII of 1859), s. 4. 

The law of limitation woverniii;r a suit foi* a debt, is that law which is in 
force at tiie date of its institution. 

As far as regards debts, tlie Indian laws of limitation merely bar the remedy,, 
but do not extini;uish the rmht. 

Krishna Mohnn Bose v. Ohhilmoni Dossee (1), Nocoor Chnnder Bose v. 
Knlli/ Coomar Ghose\^l\ and Ram Chunder Ghosaul v. Jugguimonmohiney 
Dahoe (3) overruled. 

Gunga Gohind Mmdul v. The Collector of the 'li-Pergmnahs (4) explained. 

Valia Tamhurati v. Vira Rayon (5) and Madhavan v. Achuda [6) followed. 

Acknowledgments which under Act XIV of 1859 were insufficient to keep 
alive a cause of action, because they were si^^ued only by an agent, held to bo 
sufficient to sustain a suit on the same cause of action under Act IX 
of 1871. 

Where a series of acknowledgments of a debt have been made, each within 
three years of the one next preceding, and the first of the series has been 
made within three years of the date on which the debt was contracted, a 
suit for the recovery thereof is, under Act IX of 1871, in time, if instituted 
witliin three years from the date of the last acknowledgment. 

Discussion as to who is an authorised agent, what is a sufficient signature, 
and what amounts to a sullicieut acknowledgment, within the meaning of s. 20 
of Act IX of 1871. 

Under s. 20 of Act IX of 1871, the authorized agent may sign either his 
own name or that of his principal. 

This was suit brought on 24th September 1877 by one 
Mohesh Lai Sahu, a banker, to recover from the widows of one 

* Appeal from Original Decree, No. 124 of 1878, against the decree of 
Hafez Abdul Karim, Khan Bahadur, First Subordinate Judge of Bhagalpore, 
dated the 6th March 1878. 

(1) I. L. R., 3 Calc., 333. (4) 11 Moore’s I. A., 343. 

(2) I. L. R., 1 Calc., 328. (5) I. L. R., 1 Mad., 228. 

(3) 1. L. R., 4 Calc., 283. (6) Id., 301. 
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Kali Persliad Siugli (whose estates came under the charge of the 1880 
Court of Wards iu August 1877) sums amounting to Rs. 59,286, Mohbsh Lau- 
being money advanced to Kali Pershad, and, after his death Bubunt 
in Assar 1281, to his widow, with interest on such sums, to 
enable them to make payment of the Government revenue and 
rents of Kali Persliad’s estate as they became due. 

The plaintiff stated, that both Kali Pershad, and, after his death, 
his widows, had received advances from him; and that, at the end 
of each year, an account was drawn up and entered iu the books 
of the ensuing year, but the signatures to such accounts were 
affixed at intervals extending over several years, Kali Persliad 
having affixed his signature to such accounts iu Assin 1271, 
and in Assin 1274, on which date he had admitted a sum of 
Rs. 13,611-2-6 to be due up to the end of the commercial year 
1274; and tinit, after his death, Sampat Kneri, one of his 
widows, on l3th Bhadro 1282 F. (30th August 1875), signed 
the account on behalf of herself and the other widow, and 
according to that account Rs. 36,797 was then due to the plain- 
tiff up to the end of the commercial year 1281; that further 
advances were made up to 1284, but no accounts had since 
been signed. The plaintiff further relied on certain letters 
said to have been wTitten at the instance of Sampat Koeri, by 
the hand of her agents, as acknowledgments of the debt due, and 
as such renewing tlieir liability to pay the sums sued for, .all 
which letters, except the two following, are sufficiently set out 
iu the judgment of Maclean, J. Those relied on which are 
not there set out were, one dated 28tli Bhador 1281, written ' 
by one Shital Lai, a dewau of Sampat Koer : — 

“ To Baboo Mohesh Lai — Compliments of the Debi of 

Lagwan I request that y<»u will be kind enough 

to cause the Government revenue to be paid ; after the Dashera 
I will send you the malguzari ; after the vacation I will settle 
the previous account.” 

And one dated 16th Assar 1283, written by Shital Lai to 
Mohesh Lai Sahu : — 

Compliments of Sampat Koeri to Baboo Mohesh Lai Sahu« 

You have sent to realize the money, but nothing has been settled 
'regarding the dispute arisen amongst ouidelves, hence the delay 

44 
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1880 in paying the money. But after settlement is made with you 
Mohesh Lal I will pay all your money.” 

BusiiNT ^ Neither of these letters were, however, signed by Shital Lall. 

Kumaree. of "Wards, on behalf of the defendants, did not 

dispute the sum of Bs. 13,611-2-6 admitted by Kali Pershad; 
but contended that no such accounts as were mentioned had 
been ever shown to explained to, or signed by Sainpat Koeri ; 
that, even admitting they were so signed, the signature of 
Sampat Koeri could not bind Banjiet Koeri (the other widow) ; 
that the letters put forward were not such an acknoAvledgment 
of the debt alleged to be due as would, under Act IX of 
1871, revive the debt due from Kali Pershad; and that all 
sums, including the sum admitted by Kali Pershad, remaining 
unpaid up to withiu three years from the date of suit, were 
barred by limitation. 

The Subordinate Judge found that it had not been satisfac- 
torily proved that Sampat Koeri had signed the accounts in 
1875, and that the letters put forward were not signed by either 
of the widows; and that, therefore, all sums claimed as being due 
previous to three years from the date of the institution of the 
suit were barred by limitation ; but gave a decree for Bs. 9,334, 
with interest at 6 per cent, on the sums claimed after that date. 

The plaintiff appealed to the High Court. 


Mr. Phillips '(Bixhoo Mohesh Chunder Choiodhry and Baboo 
Abinash Chunder Banerjee with him) for the appellant. — The 
account stated was signed ou 30th August 1875, and the suit was 
brought in September 1877. Sections 25 and 29 of the Contract 
Act will be sufficient to support a promise to pay a barred 
debt; but apart from the question of the promise to pay a 
barred debt^l contend (i) that the case is out of the Limita- 
tion Act; (ii) that a new contract has been made under s. 25 
of the Contract Act; (iii) that there is a new contract ou new 
consideration, — viz., our abstaining from pressing for payment. 
With reference to the accounts and letters acknowledging the 
debt, I say, that while the debt was still unbarred, 1 obtained au 
acknowledgment, which carried mo on for a further period, and 
that each letter after the first gave me further freedom from thd 
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law of limitation, each several letter forming one of a con- 188Q 
tinuous chain of acknowledgments up to the date of suitv^^oHBSH Lal 
S ection 25 of the Contract Act gives express power to consti- Busuxt 
tute a new contract. [Garth, C. J.— The debt or legacy 
mentioned in that section must be specific, and the section does 
not apply to an nnascertained amount; here no account is 
stated, as it was not known what was exactly due.] In Eng- 
land, under the Statute of Limitation, it is not necessary that 
the account should be stated, but there must be an acknow- 
ledgment which implies a promise. — Sidwell y. Mason (1), If 
a letter contains an acknowledgment that some debt is due, 
then that will be sufficient to take the case out of the Sta- 
tute. — Shearman v. Fleming (2). A general promise to pay 
an amount of an account, of which the party does not know 
the amount, is equivalent to saying I will pay when the 
amount is ascertained.” A general admission of some debt 
seems sufficient.. In Dickenson v. Hatfield (3) a letter admitting 
^ balance due, without stating the amount, was held sufficient. 

In Cheshjn v. Dalby (4) the amount had not been ascertained 
by either party, but a promise was given to pay when the 
amount should be ascertained ; and this also was held sufficient 
to carry the case out of the Statute. That case is very similar 
to the present, [Garth, C. J. — The case of Bird v. Gam- 
mon (5) is very similar to the present case, and the promise 
there was held to be sufficient.] In Harrison v. Hope (6) the 
acknowledgment of the debt was ouly gathered by implica- 
tion from the letter between the parties ; the amount was ■ 
claimed by the plaintiff in their letters, but the defendant 
mentioned no amount in his acknowledgment. This was held 
sufficient. [Mr. O’Aiwea///.— Until Kali Pershad died in 1874, 
the parties say that they did not know how much was owing.] 

In Rendal v. Carpenter (7) a letter acknowledging a debt 
due, but asking for the exact amount, was held sufficient. In 

(4) 4 y. and C,, Exch,, 238. 

(5) 3 Bing., N. C., 883. 

(6) 9 B. L. K., App., 43. 

(7) 2 Y. & J., 484. 


(1) 2 H. & N., 306. 

(2) 5 B. L. R., 619. 

(3) 5 C. & P., 46. 
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1880 tliG present case the defendant must have known the amount, 
Mohesh Lal as the loans were made for the purpose of paying the Govern- 
BusijNT ment revenue, and that was payable by fixed kists. In CoU 
Kumauee. Horn (1) the defendant, although knowing what was 

claimed, did not know what was due, but was ready to come 
to a settlement. This was held sufficient to carry the case out 
of the Statute. [Garth, C. J.— Is a promise to pay without 
a knowledge of the amount sufficient?] Yes; it has been so 
held in Lechmere v. Fletcher (2). 

Mr. P. O^Kineahj (Baboo Annoda PersJiad Banevjee with him) 
for the respondents. — It has been contended on the point of limita- 
tion (i) that there is a distinct contract in writing under s. 25 of 
the Contract Act ; and fii) if there be not a sufficient contract, 
then the letters are a sufficient promise to pay under s. 20 of the 
Limitation Act. Mr. Phillips says that if he can show an acknow- 
ledgment within three years before limitation van, and subsequent 
acknowledgments afterwards up to suit, this will be sufficient. 
That, however, is not the moaning of the section, which is intend* 
ed to introduce a double restriction. Before the Act an acknow- 
ledgment might be made fifty years after the debt was incurred ; 
it was only necessary to be made within three years of suit. 
Now it must be made within three years of suit, and within three 
years of incurring the debt. Besides, tliere must be one prin- 
cipal letter to be relied on as an acknowledgment by itself, and 
not a series of letters, otherwise where is limitation to start 
from?— v, Montriou (3). Under Act IX of 1871, s. 20, the 
acknowledgment must be contained in a writing signed before 
the expiration of the prescribed period ; if that is so, the only 
letters that can be used against us are the letters after 1874. If 
Mr. Phillips’s construction of s. 20 is correct, viz,, that an 
acknowledgment on sbi acknowledgment gives a continuous train 
of fresh starting points for limitation, then s. 21 must have the 
same construction put upon it, and it has been held that part- 
payment does not take a case out of the Aat, ^Perahnd Singh v. 
Mohes Lal (4). [Garth, C.J.— Part-payment is not the 

(1) 3 Bing., 119. (2) ] C. & M., 623. (3) 6 B. L. R., 650. 

(4; Reg. App., 179 of 1874 (unreported). , 
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ground of that decision, but the reciprocity of demand.] The iseo 
letters do not amount to a new contract in writing within the Mohbsh Lal 
meaning of s. 25 of the Contract Act. The agreement to be Busunt 
binding must be a contract in writing, and as to wliat is sufficient 
to charge a person under such a contract, see Stanley v. Dow- 
deswell (1). As to whetlier the letters amount to a sufficient 
acknowledgment, when there is a conditional recognition of the 
debt the acknowledgment is not sufficient. — Sales v. Steven- 
son (2). An unqualified .ackunwledgment of the debt must be 
shown, or if the promise to pay is conditional, the performance of 
the condition must be shown. — Hart v. Prendergast (3). Here 
we agree to pay on a settlement being come to, and no settlement 
ever appears to have been made. The letter must contain a 
distinct admission of a debt, and contain no doubtful expres- 
sions.— V. Maclean (4). Now, both the Contract Act 
and the Limitation Act require tliat the letters relied on should 
be signed by the person to be charged, or by his authorized 
agent. On tlie face of the letters put in, there is neither the 
signature of Kali Pershad nor of his agent duly authorized. 

[Gauth, C. J. — No issue has been tried as to whether these 
letters were the letters of Kali Persliad ; but apart from the tech- 
nical objection tliat the letters are not signed according to the 
section, there is the fact that the letters were written, and a 
very small fact will be enougli to give authority.] There was 
no necessity for the issue to be raised, as the point was not 
relied on in tlie Court below. [Garth, C.J. — There are two 
cases in which the names of persons charged have been printed, 
not written, and these have been held sufficient. — Schneider v. 

Norris (5) and Sannderson v. Jachon (6)]. Tlie ground of 
decision in those cases was, that the person charged had written 
sufficient in tlie body of the contract to bind himself by the 
jirinted signature. [Garth, C.J. — If print is enough, the 
question is, whether the writing by an agent of his principars 
name is not equivalent to the writing by the principal of his 


(1) L. 11., 10 C. r., 102. 

(2) 9 Jiir., N. S., 300. 

(3) 14M.& W.,741. 


(4) 2 All. H. C. Rep., 403. 

(5) 2 M. & S., 286. 

(6) 2 B. & P., 238. 
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1880 owu n<ame?] Further^ the letters^ if relied on as a contract, 
Mohesh Lal shouldJiave been stamped. [Gakth, C.J. — The objection was 
Busunt not taken in the Court below, and as the letters have been 
Kumaekk. Jq evidence, the objection cannot be taken on appeal] 

There are cases to that effect; but they are cases in which the 
letters or documents were used for the simple purpose of being 
a contract. Next, as to the form of decree, if the decree 
of the lower Court is reversed, the decree for so much as 
the widow has not received can only hold her liable as re|»re8en- 
tative ; and then comes the question, whether an acknowledg- 
ment by a Hindu widow can bind her husband’s estate. I 
submit not, and it has been so decided in Sitaram Bhat v. 
Sitaram Ganesh (1). 

The following judgments were delivered : — 

Maclean, J. (after shortly stating tlie nature of the suit and 
defence, continued): — The first point in the defence filed by the 
Collector on behalf of the defendants is a denial of the alleged 
statement of account by the defendant on the 13th Bhadro 1282 
(30th August 1875), and the Subordinate Judge embodied this 
plea in the third issue, and decided against the plaintiff, in favor 
of the defence. The first nine paragraphs of the petition of 
appeal attack this finding. "We propose to dispose of this part of 
the case before entering upon a consideration of the intricate 
questions raised in the other grounds of appeal and in the able 
arguments which have been addressed to us. [His Lordship 
then went into the evidence on this portion of the case, and as 
to that affirmed tlie judgment of the Court below.] 

But thou comes the question (assuming this account of 1875 
not to be proved), whether so much of the j)Iaintifrs claim as 
became due more tl^n three years before suit, is barred by 
limitation ? The lower Court has held that it is so barred. But 
it has been contended here, on behalf of the appellant, that, whilst 
the account was running, Baboo Kali Pershad, in his lifetime, 
and the defendants since his death, have made such acknowledg- 
ments, from time to time, of the existence of the debt, as will 
take the case out of the operation of the Limitation Act. 

(1) 6 Bom. H. a, A. C. J., 250. 
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This question does not appear to hare been adequate! j brouglit 1880 
to tlie notice of the Court below ; and as it is one of some nicety, Mohesh Lai. 
it is necessary to go carefully into the facts as well as the law busukt 
for the purpose of deciding it. Kumabeib, 

We start then with an account, which was admittedly adjust- 
ed and signed by Eali Pershad himself, showing a balance due 
from him to the plaintiff’s firm, at the close of the Mahajani 
year 1274, of Rs. 13,611-2-G. It is obvious that the account 
must have been adjusted up to the end of the Mahajani, 
and not the Fiisli, year 1274, because the Fusli year begins 
on the 1st of Assin, wiiilst the Mahajani year begins 24 days 
later, — viz., on the 25th of Assin ; and this account, which 
purports to be for the three years, 1272, 1273, and 1274, 
runs from the 25th of Assin to the 24th of the following 
Assin in each year, and brings the account down to the 
close of the year 1274, so that the 24th of Assin, which is the 
last day of the Mahajani year 1274, must needs be the 24th 
of Assin 1275 of the Fusli year ; and as the account would 
hardly have been prepared until after the close of the year, 
and could not have been brought to tlie notice of KjiU Pershad 
until after it had been completed, it follows that Eali Pershad 
could not liave signed and settled it until at least two or three 
days after the 24th of Assin 1275 Fusli, 

Assuming then that the account was signed on or after the 
26tli of Assin 1275 Fusli, we have in evidence three letters, 
which purport to have been written by Eali Pershad to the 
plaintiff’s firm within three years after that date, which are -I 
said to be sufficient acknowledgments of the debt to prevent 
its being barred by limitation. 

As tlie suit was brought in September 1877, the Limitation 
Act by which it is governed is Act IX of 1871, the Act 
of 1877 not having come into force till the first of October ia 
that year. But here the question arises whether, although the 
Limitation Act which was in force at the time when the suit 
was brouglit is the one to which we must look in or.ide to 
ascertain the proper period of limitation, still if, under the 
former Act of 1859, the right to bring this suit was barred, that 
right cau be revived by any promise or acknowledgment made 
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1880 before tlie Act passed, which would be sufficient to keep alive the 
Mohesh Lal debt under the Act of 1871, but insufficient under the Act of 
Busunt IS59. This point, no doubt, presents some difficulty ; but we 
Kumaueb. solution must depend upon, whether, in the case of a 

debt, the Act of 1859 merely barred the remedy or extinguished 
the obli<;alion. Assuming the debt in this instance to have 
originated with the statement of account in 1867, which gave rise 
to a new and substantive cause of action, if the remedy merely 
was barred at the end of three years from tliat time, then the debt 
itself was in force at the time of the passing of the Act of 1871, 
and that Act repealed entirehj the Act of 1859, making new 
provisions both with regard to limitation and also as to the meaus 
by which limitation might be prevented. 

The first apparent difficulty which has prsented itself upon 
this point is, tliat, in two cases it has been held by Division 
Benches of this Court, that, under the Limitation Act of 1859, 
it is not only the remedy that is barred after the expiration of 
the statutory period, but the debt. The first of these cases is 
Krishna Mohnn Bose v. Okhibnoni Dossee (1), decided by 
Markby and Prinsep, JJ. That was a suit for arrears of 
maintenance, and it was held, partly upon the authority of a case 
decided by Mr. Justice Pontifex, Nokoor Chnnder Bose v. Rally 
Coomar Ghose (2), and partly u[)on the doctrine supposed to 
have been laid down by the Privy Council in Ganga Qobind 
Mnndafs case (3), that the suit having been barred under the 
Act of 1859, the debt as well as the remedy was extinguished. 

The other case wasiium Chmdcr Ghosauh, Jiigyutmojunohiney 
Dahee (4). In that case the same question came before the pre- 
sent Chief Justice and Mr. Justice Markby, with regard to a 
mortgage-debt; and although the Chief Justice expressed great 
doubt as to the prcfjn iety of the judgment in (he case of Krishna 
Mohnn Bose (1), still, as that case had been decided by a Divi- 
sion Bench of two Judges, of whom Mr. Justice Markby was 
one, and as that learned Judge adhered to his opinion, the Chief 
Justice considereil himself bound to follow their judgment. 

(1) I. L. R., 3 Calc., 333. (3) 1 1 Moore’s I. A., 345. 

(2) 1. L. R., 1 Cttlc., 328. (4) I. L. R., 4 Cole., 283. 
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In this case we have again consiJered the qiffestion very 
carefully^ and our attention has hcen directed to two cases 
decided by the High Court of Madras, in which a contrary 
view has been tak§n ; see Valia I'amhuratiy, Vira Bayan{\) 
and Madhavan v. Aehnda (2). Tlie result is, that we are 
satisfied that the Madras Court is right. We have had some 
doubt whether we ought not to refer tlie point to a Full Bench ; 
but as, upon consulting Mr. Justice Priiisep, we find that he 
agreed with Mr. Justice Markby in the above case with some 
hesitation, and that he is now of opinion that the debt is 
not extinguished by limitation, and as we find liiat, in a late 
case, Mr. Justice Pontifex has expressed a similar opinion, we 
con.siiler that we are justifie<l in deciding the point at once. 

But then a further question has suggested itself under s. 20a 
of the Act of 1871, — whether the provisions of that section 
as regards acknowledgments were retrospective; or, in other 
words, whether an acknowledgment (jiven before the Act of 
1871, which would he sufficient under that Act, but insufficient 
under the Act of 18o9, would prevent a debt from being 
barred by tlie Act of 1871. This question appe.ars to us to 
be answered, and correctly answered, by the Madras case of 
Teugaraya Madali v. Mnrinppa Plllai (3), The question there 
arose, whether [layments of interest made before the Act of 1871 
preventcil tlie debt irorn being barred ; under the Act of 1859 
such payments would have been of no avail ; under the Act of 
1871 they would keep the remedy upon the debt alive; and it 
was held, that this provision as to payments of interest was 
retrospective. AVc think that the s:ime principle ap[>lie8 to 
acknowledgments under s. 20. If the acknowledgmont ful- 
fils the terms of that section, it would prevent the debt from 
being barred, whether it was giveu before or after the passing 
of the Act of 1871 ; and it must be borne in mind that, having 
regard to the repealing clause in the Act of 1871, if the acknow- 
ledgments which have been made in this case would not be 
available under tlie Act of 1871, it would seem that they would 
not be available at all. 

(1) I. L. R., 1 Mad., 228. (2) Id , 301. (3) Id,, 264. 
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1880 It^ tlieretore, remains to be seen, wlietber the acknowledg- 
Mohesh Lal ments given in tliis case are sufficient under the Act of 1871. 

Busunt By s. 20rt of the Act of 1871 any i)roinise or acknowledg- 
Kumaree. jjjg operation of the Statute must be 

contained in some writing signed before the expiration of the 
prescribed period by the party to be charged tiierewith, or 
by his agent generally or specially authorized in that behalf.” 
And when such writing exists, then a new period of limitation 
according to the nature of the original liability is to be comput- 
ed from the time when the promise or acknowledgments were 
signed.” 

The time prescribed in this case is three years, and the three 
letters written in Kali Peivhad’s name to the plaintiffs firm 
within three years from the 26lh of Assin of 1275 Fusli, are as 
follows: — the letter marked T 10, dated the 6lh of Pous 
1276 ; 2ndlf/f that marked T 11, dated the loth of Assar 1276 ; 

• and 3rd///, that marked T 12, dated the 25th of Assin 1278. 
These letters are all addressed to the ])laintiff, and are written 
in the same form, commencing, compliments of “ Baboo Kali 
Pershad Singh.” They appear to l>e answers to applications 
by the plaintiffs firm for the settlement of the account or for 
the payment of money in ])art liquidation of it; and they 
certainly do appear to admit a debt due to the ])hiiiititf, although 
no mention is made of the amount of it. 

But it is argued by the respondent, l.v^, that these letters 
are not proved to have been written either by Kali Pershad 
himself, or by his agent generally or 8j)eclally authorized ou 
that behalf ; 2ji(ilt/, that they are not signed by Kali Pershad 
or his authoiized agent; and ^nllf/, that they do not contain a 
sufficient acknowledgment of the debt within the meaning of 
s. 20 of the Act. 

Now, as to the first of those points, the defendants’ dewan, 
Shital Lal, is called as a witness by the plaintiff, lie and his 
father before him have been the dewans of Kali Pershad for 
many years, and since Kali Pcrsliad’s death he has been the 
dewan of the defendants, and he is in their service now ; so that 
* we may presume that his evidence would rather be in favor 
of the defendants than otherwise. He says that, after the 
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account up to tlie end of the year 1274 liad been signed by Kali 1880 
Pershad, the business went on in the same way as before ; and Mohbsh Lal 

V* 

that the letters whiuii Kali Pershad during his life, aud the Busunt 
defendants after his dealh, used to write to the jdaiutiff upon the 
subject of the account matters, were either written by himself as 
dewan when he hiippened to be present, or, in his abserice, by some 
one else. He says further, tliat the letters T 10 and Til were 
written by Bharosi Lai, the mohurir of Kali Pershad, and that the 
letter T 12 was written by his (Shital LaPs) father, who was 
at that time the dewan of Kali Perhsad ; and he also says, 
that the form in which these letters were written, was the 
same as was always adopted in tho correspondence between 
Kali Persluid and the plaintifT. 

Upon ibis evidence it secins to ns that, as Kali Pershad never 
wrote letters to tlie plaiotilF himself, but authorized them to 
be written by liis dewan, whose ordinary duty it would be to 
carry on a correspondence of that kind, we are bound to hold 
that, at any rate, the letter No. 12, which was written by Shital 
Lai’s father as the dewan of Kali Pershad, was written by him 
as his agent generally authorized for that purpose. 

We have more doubt with regard to the authority of the 
mohurir, BliarosI Lai, to sign the letters T 10 and Til; but 
as in the absence of the dewan the mohurir would be the pro- 
per person to write such letters, wc should have been disposed 
to liohl, if it were necessary, that, even as regards these letters, 
the mohurir had authority to write them. As, however, we 
tliiiik we must assume that the letter No. T 12 was written 
within three years from the time when Kali Pershad signed the 
account for Rs. L3,6l 1-2-Gat the end of 1274, and as the letters 
T 12, T 13, and T 15, which follow, all admit more or 
less clearly the existence of a debt, and are all written by Shital 
Lai as the dewan of the family, it is not necessary for our 
preseut j)uri)()8e to resort to tlie letters T 10 and T 11 , which 
were written by tho moliiirir, provided that, in other respects, 
the letters written by the dewan are sufficient to satisfy the 
provisions of s. 20. 

The next point is, whether the letter was sufficiently signed 
*by Kali Persliad. 
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1880 The SuboviIinAte Judge seems to think, tlmt a formal signa- 
Mohesh Lal ture at the end of the letter is necessary for this purpose; but 
Busunt here we think he is in error. As long as the document is 
Kumaeee. gigjjeJ Kfti; Pershad’s name by his duly authorized agent 
in such a way as to make it appear that the letter is his, and 
that he is the real autiior of it, we do not think it matters what 
the form of the instrument is, or in what part of it the signa- 
ture occurs. 

It seems to us that the acknowledgment is quite as effectual- 
ly signed whether it runs thus — 

Deau Siu, — I beg to acknowledge the correctness of your 
account. Yours A» li, 

or thus : — 

A. H. presents his compliments to D., and begs to acknow- 
ledge tlie correctness of iiis account. 

13y the 17tli section of the English Statute of Frauds, the 
note or memorandum of the bargain which is necessary in the 
case of a sale of goods must be signed (in a similar way to an 
acknowledgment under the Indian Limitation Act) by the 
party to be charged therewith or his agent thereunto lawfully 
authorized; and it has been held, under that section, that where 
a party t<» a contract signs his name in any part of it in such a 
way as to acknowledge that he is the party contracting, that 
is a sufficMeut signature within the Statute, as for instance, the 
words “I, Jariips Crockford, agree,” “ Mr. Stanley agrees,” 
“ Sold to John Dodgson,” have been held to be sufficient signa- 
ture by tiiose parties; see Kniyhty, Crockford (1), Lohb v, 
Stanley (2), Johnson v. Dodgson (3) ; and see also Dnrrell v. 
Evans (4). Indeed, if this were not so, having regard to the 
peculiar form of letter usually adopted in this country, few 
acknowledgments ^f debts, liowever complete they might be, 
would be binding under s. 20, if it were necessary that they 
should be signed at the foot like an Engli.sh letter. 

And jis to the name of the principal being written by the 
agent, it .'^eems clear, that if the agent is authorized to write 
the letter, it matters not whether he signs tlie name of the 
principal or his own name. Tims, under the 17th section of 
(I; J I>p., 190. (-2; 5 Q 574. (.3) 2 M. k W., G53. (4) I II. & C., 174. 



VOL. VL] 


CALCUTTA SERIES. 


353 


the Statute of Frauds, it has been held, that where goods were 1880 
sold at auction, and the purchaser authorized the auctioneer’s Mobbsh Lai 
clerk to put down his name as having purchased certain lots, Busttmt 
and ihe clerk accordingly did so, the entry of the purchaser’s 
name so made by the clerk was a sufficient signature under the 
Statute to bind the pureliasers; see Bird v. Boulter (1). Tliis 
case has been since always considered and acted upon in Eng- 
land as good taw. — Darrell v. Eoam (2). 

Tlie only remaining question is, whether the letter of the 
25tli Assin 1278 (Ex. T 12) amounts to a sufficient acknow- 
ledgment of the debt to take the case out of the Statute. 

Now it is not necessary, according to the ju’ovisions of expla- 
nation 1 of s. 20 ol the Limitation Act, that the acknowledgment 
should specify the amount of the debt; and according to the 
authority of many Engllsli cases, it is sufficient that tlie 
acknowlodgmont should contain an admission that the debt is due, 
tlie amount in sncli case being proved by parol evidence; see 
Tanner v. Smart Qaincey v. Sharpe Sheet \ Lindsay [S), 

The letter of 25tli Assin 1278 was evidently written in answer 
to a demand made by the plaintiff, for payment of money in 
part liquidation at least of a debt due to the plaintiffs firm. 

It states, “next year I will pay all your money out of the collec- 
tions \vhicli will be made according to tlie jainmabandi, because 
I cannot b(^ free from your debt ; when you are master of the raj 
liow can 1 he free from yonr debt ; but according to your account 
it may ho liquidated from this year to the next year. Now I 
liave got all the nionzas in direct possession, and I have increased 
the jammahandi ; now it will not be much difficult to liquidate 
it. You have written for adjustment of account; I too am willing 
to it. Ill tlie course of a month or two everything will be settled 
in tlie villages, and then I will jiositively semi the inohurir to 
you for adjiistmeiit of account.” The letter surely contains a 
clear acknowledgment of a debt being due by Kali Pershad to 
tlie plaintiff, and a promise that, in the course of a month or 
two, the writer will send a inoliurir to adjust the account. 

(1) 4 B. nnd Ad., 443. (3) G J{. and C., 603. 

^ (-2) 1 II. & C., 174. (4) L. R., 1 Exch. D., 72. 

(5) L. K., 2 Exch. D., 314. 
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1880 We consider, therefore, that this letter was a sufficient ac- 
MoheshILal knowledgment witliin s. 20 of the Act of 1871, and that it 
BusiiNT plaintiff a fresh period of limitation of three years 

Kumahee. fj-om the time when it was written. 

Then follow tliree other letters, one T 13, dated 22nd Kartick 
1279; T 14, dated 18th Bhadro 1280; and T 15, dated 7th Pons 
1281. Tlie letters T 13 and T 15, Sliital Lai says, were writ- 
ten by himself as the dewan, and by the authority of Kali 
Persliad ; and we think that they (especially that of the 7th Pons 
1281) contain direct admissions of a debt beinir due from Kali 
Pershad. In the last letter it is said all the debts of other 
persons have been paid off throngli your kindness ; now I am 
only anxious for your money, of which also, through your kind- 
ness, I will pay this year as much as I can, and then make 
settlement/’ 

These letters would also give tlie plaintiff a further period 
of three years from the time when they were written. 

Kali Pershad died in June 1874 (Assar 1281); and we liave 
then a letter, G 17, dated the 18th of Aughran 1282 (11th (»f 
December 1874), from the defendants to the plaintiff, written, 
as Shital Lul says, by the direct authority of the defendants. 
Tlie defendants say in that letter, you have written that you 
will now take steps to recover your money, so that we will not 
blame you afterwards. AVe do not disagree with you. As you 
liave always been kind to the Baboo, you should now be more 
kind to us; therefore, we give you this trouble, that as you have 
waited so long, you will be pleased to wait for a short time 
more, then we will settle your account.” 

That again is a direct acknowledgment of the plaintiff’s debt, 
which gave him another three years to sue for it ; and this suit 
is brought within ^that period. 

We are of opinion, therefore, that so fiir as the plea of limit- 
ation is concerned, the plaintiirs suit is not barred ; and that 
it is only a question of evidence what amount is now due upon 
the account. As that question has not been considered by the 
’ Court below, except as regards the accounts for the three years 
next preceding this suit; and as tlie defendants’ counsel informs 
us that, in the interest of his clients, lie desires that those* 
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accounts should be investigated^ it is necessary that we should 1880 
remand the case to the Court below for that |)ur[)ose. That Mohebh Lal 
Court will report to us what amount is found to be due upon the Bubunt 
investigation, and we will then dispose finally of the case. Kumabbb, 

Garth, C. J. — I only desire to add that, as regards mysdf, 

I have felt some difficulty, in consequence of the decision, to 
which I was a party witli Mr. Justice Markby, in the case of 
llam Chunder Ghosaul v. Juggatinoinuohiney Dabee (1), where 
we held that the Limitation Act in this country extinguished 
the debt as well as barred the remedy. 

I was by no means satisfied, as I stated at the time, of the 
correctness of tliat decision ; but as the junnt had been directly 
decided by a Division Bemdi of this Court, consisting of Mr. 

Justice Markby and Mr. Justice Prinscp, in the case of Krishna 
Mohnn Bose v. Okhilmoni Dossee (2), and as my brother 
Markby did not see the propriety of referring the question to a 
Full Bench, 1 felt bound, according to our usual practice iu 
this Court, to follow the previous decision. 

I confess, that it has been a great satisfaction to me to find 
that, since that judgment w.as delivered, not only Mr. Justice 
Prinsep, but several otlier Judges of this Court, have arrived 
at the conclusion that our decision was Avrong, 

The High Court of Madras has also, in several cases, ex- 
pressed a similar view ; and as this appears, so far as I am aware, 
to be the general opinion of the Court as at present constituted, 
we have considered tliat it is not necessary to submit the ques- 
tion now to a Full Bench. 

I believe that the erroneous view Avhich prevailed here for a 
lime was due mainly to a misunderstanding of the observations 
of tlie Privy Council in the case of Guvga Gobind Mundul (3), 

It seems clear that those observations were only intended to 
apply to suits for tlie recovery of immoveable jirojierty. 

Case remanded, 

(1) I. L. 11., 4 Calc., 283. (2) I. L. 11., 3 Calc., 333. 

(3) 1 1 Moore's I. A., 345. 
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Before Sir Richard Oarth^ Kt., Chief Justice, and Mr, Justice Pontifez, 
DORAB ALLY KHAN (PLAiNxirF) v. ABDOOL AZEEZ (Defendant) 

AND 

ABDOOL AZEEZ (Defendant) v, DORAB ALLY KHAN (Plaintiff). 


Sale by Sheriff in Execution of Decree^PaymenU of Purchase^Money on 
agreement as to possession between Purchaser and Execrxtion* Creditor-^ 
Sale subsequently set aside — Suit for Mufiey had and received-~‘ Accord and 
Satisfaction^N ovation-- Limitation, 

On the 9th of October 18fi6, the Sheriff of Calcutta exocnteff a bill of sale to 
A of a certain taluk situated in Oudh, of which A afterwards obtained posses- 
sion. Iiiiconseqiience ot an impression that tlie sale was illepfal, A directed 
the Sheriff not to pay the money to B, the execution-creditor^ and the money 
remained in the hands of tlie Sheriff until the 24th of October 1867^ when A 
directed the payment of the money to B, in consoqiUMme of an arrangement 
then come to between A and B, to the effect that^ if A should be ousted from 
the possession of the property within ayear^ B shotdd take measures to reinstate 
him at his (/i’«) expense. A died without heirs in July 1808, and the Govern- 
ment of Oudli, not being aware that A had left a will, took possession of the 
taluk^ partly as on an escheat, and partly because there were arrears of 
revenue due on the property. On the 2nd of October 18G8, an order was pns.s- 
ed by the Collector of the district in which the taluk was situate, declaring the 
sale by the Sheriff illegal, and directing the return of the taluk to its former 
owners, which was done in April 1869. In a suit brought by A's executors 
against N in September 1872 to recover the purchase-money, ns money had 
and received, as upon a total tuiliire of consideration : 

Held, that the agreement of the 24th of October 1867 operated asnn accord 
and satisfaction of all rights which A might have hud to a return of the pur- 
chase-money or to damages, and that the only remedy which A had, was gn 
action on the agreement.^ 

Held also, that no breach of the agreement of the 24th of October 1 867 
had in fact occurred, and that, even if the agreement had been broken, the 
suit was barred by limitation. 

Appeal and cross appeal from a decision of Wilson, J., dated 
9th March 1880, dismissing the suit. 

The plaint in this case was filed by the exeentor of a purchaser 
at a Sheriff’s execution-sale, who claimed from the execution** 
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creditor a return of the purchase-money, alleging that it was 1880 
money had and received to the use of the plaintiff's testator, as Dobab Allt 
upon a total failure of consideration. The suit was instituted in «. 
September 1872, and came on for hearing before Mr. Justice 
Phear, who dismissed it, on the ground that the plaint disclosed . — 

no cause of action, and this decision was affirmed on appeal (1). Azeez 

The plaintiff appealed to Her Majesty in Council, who dqbab Ally 
reversed the concurrent decisions of the High Court and re- Khan. 
manded the suit for trial on the merits (2). 

On the trial of the case before Mr. Justice Wilson, it appeared 
that Moheroddeen, whom the defendants represent, held a judg- 
ment of the Supreme Court against certain persons. On the 
18th of Juno 18G0, a writ of fien facias issued to the Sheriff of 
Calcutta in tlie form then usual, directing him to levy the amount 
of the judgment. Moheroddeen directed the Sheriff to sei^ lands 
belonging to tlie judgment-debtors at Lucknow. On the** 9th of 
October 1866, the Sheriff, by bill of sale, sold the lands which 
had been seized to Deanut-ud-Dowlah, whom the plaintiff 
represents, for lls. 26,000. The purchase-money was paid to the 
Sheriff, and Deanut-ud-Dowlah obtained possession of the lands. 

Shortly afterwards, it appears that the question of the validity 
of the sale came before the Commissioner and the Judicial Com- 
missioner of Lucknow, and they held the sale to be invalid.* 
Deanut-ud-Dowlah took the opinion of the then Advocate-Gen- 
eral, who advised him to the same effect. Thereupon, on the 
18th of February 1867, ho gave notice to the Sheriff not to pay 
over the money to Moheroddeen, and the Sheriff, who at this 
timeliad Rs. 21,000 of the purchase-money in his hands, Rs. 5,p00 
having been paid over on the 29th October 1866, obeyed 
the notice and retained the money. On the 22nd October 1867, 

Mr. Goodall, as attorney for Deauut-ud-Dowlah, wrote to the 
Sheriff as follows: — 

“ I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, 
to request you to pay the amount of purchase-money to the pai’ty 
claiming it ; my client reserves to himself all right to dispute the 
sale and claim the purchase-money.” 

(1) See I L. R., 1 Ciilc., 65. 

(2) See L. R., 5 I. A., 116 i S. C., I. L. R., 3 Calc., 806. 

46 
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1880 On the 24th of October 1867, Mr. Qoodall again wrote to the 
Dobab Ally Sheriff, saying:— 

" I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, 
Azm*" to request you to pay the purchase-money in your hands to Kha- 
^ — jah Moheroddcen, inasmuch as thei’e has been an arrangement 
Azeez entered into between the parties, that, should my client be ousted 
Dobab Ally property at Lucknow within tlic space of one year, 

Khab. Khajah Moheroddeen undertakes to adopt the necessary steps 
to reinstate my client at his own costs and expenses. My 
client further states that this arrangement was entered into in 
your presence, and at your office in Eadha Bazar.” 

The Sheriff confii'med the coiTcctness of the statements con- 
tained in that letter, and, in accoidance with its dircetions, paid 
over the money. Deanut-ud-Dowlah remained in possession till 
his death, which took place in July 1868. He was an Arabian 
eunuch in the service of the King of Oudh, and, inasmuch as he had 
apparently died Yvithout heira, the officers of (lovernment imme- 
diately took posse-ssion of all his property, both here and at 
Lucknow, upon an escheat. The lands in question were seized 
under an order of the officiating Deputy Commissioner, dated the 
8th August 1868, “ on account of arream of revenue by reason 
of there being no heim of the deceased numberdar, Deanut-ud- 
Dowlah.” The deceased, however, left a will, by which he 
appointed the plaintiff executor. Tliat will was put in evidence 
at the hearing of the cause. 

It appeared from the documentary evidence, that at the time 
of Deanut-ud-D()wlah’s death, some proceedings, the exact nature 
of which does not appear, were pending at Lucknow with refer- 
ence to the property and the validity of the sale. On the Ist 
of May 1868, Deanut-ud-Dowlah presented a petition of appeal 
in the Commisstener’s Court “ against an order of Mr. Capper, 
officiating Commissioner of Lucknow, directing a certain issue 
to be tried.” This appeal was dismissed on the 7th of Septem- 
ber 1868, the Commissioner declaring that “ the Judicial Com- 
missioner, having, in his letter, No. 868, dated 26th ultimo, pro- 
nounced the sale of the land in suit by the Sheriff’s officer null 
and void, the purchaser, Deanut-ud-Dowlah takes nothing under 
. sale, and lias not any loom stemdi in this Court. This 
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appeal is accordingly hereby dismissed.” Nothing is shewn to 18^0 
have followed upon that order. 

A subsequent order of the Deputy Commissioner was pro- 
duced, bearing no date, intituled in the matter of the seizure 
already referred to. It recites that, by a letter of the 26th of 
August 1868, the Judicial Commissioner had stated that the Azeez 
sale had been held invalid, and that the property was to bepoB^oALLt 
restored to those from whom it had been taken, and the order 
directs further particulars to be furnished. That order is followed 
by another, dated 6th April 1869, ordering the property to be 
made over to certain persons named. 

Mr. Justice Wilson held that the agreement, shown in the 
correspondence of October 1867, amounted to a waiver by Deanut- 
ud-Dowlah of all the rights which ho then had against Khajah 
Moheroddecn ; and that that agreement had not been broken. 

He dismissed the plaintift s suit Muth costs, and ordered each 
party to bear his own costs of tlie appeal to Her Majesty in 
Council. 

The plaintiff appealed ; and the defendant filed a cross-appeal 
on the ground tliat the learned Judge was wrong in not direct- 
ing the plaintiff to pay tlie costs of the appeal to the Privy 
Council. 


The Advocate-General (Mr. G. G. Paul) and Mr. Kennedy for 
the a}>pellaiit. 

Mr. Bonnerjee and Mr. OKinealy for the respondent. 

The Advocate General . — We are entitled to recover the pur- 
chase-money or damages. Now, the money which we paid to 
tlie Sheriff, must be taken to have all been paid to the execution- 
creditor, for, though we notified the Sheriff not to pay it over, 
yet he was bound to disobey our order, and to hand over the 
money to the execution-creditor, even though the sale was a 
nullity. In Archbald s Practice, Vol. L, p. 580, it is laid down that 
“the Sheriff is liable to the plaintiff for the amount of the levy. 
If fieri foci be returned, the plaintiff may proceed against him 
for the money by rule of Court, or by action of debt, account, 
or assumpsit, which will lie against him or his e.\ecutoi*s for the 



THE INDIAN LAW REPORTS. 


[VOL. VI. 


1880 amount levied, though no return has been made ; for, though 

Dobab Ally there is no actual contract between the Sheriff and the plaintiff 
Khan 

V. yet the levying of the money creates a contract between them. 

ABOOOL CIiiaI^ on^iATk ■lo Vklrt Vtna /lAVMnin/l 


Azbbz action is maintainable, though there has been demand for 

Abi^l payment of the money.” [Garth, C. J. The mistake arose 

Azeez from the fact that the Sheriff had no jurisdiction to sell property 
Dobab Ally th® province of Oudh. That was a mistake of law. Must not 
Khan. plaintiff be taken to know that the Sherifi’ had no authority 
to sell ? He took his chance.] No. Tlie plaintiff would not bo 
bound to know the extent of the Sheriff s jurisdiction — Coopery, 
Phibbs (1). Then the fact of our taking a conveyance and enter- 
ing into possession does not bar our suit — In re Turner (2), 
and the consideration has wholly failed, as we were liable to 
account to the judgment-debtors. We are not bound by the 
agreement of the 24th of October 18G7. That was only a with- 
drawal of our opposition to paying over the money, and was 
intended for the Sheriff alone. The letters taken together show 
that the plaintiff* reserved his rights against the execution- 
creditor. Even wore the agreement binding on us, it has been 
broken by the defendants, because the plaintiff was evicted by 
the order of the 2nd September 18C8, within one year from the 
date of the agreement. 

Mr. Kennedy, on the same .side, citeil Warhxv v. Harrison (3). 

Mr. Bonnerjee for the respondent. — The only question really 
here is, was the agreement of the 24th of October 18G7 broken 
by the defendants ? for it is clear that at that time the plaintiff s 
testator, with a full knowledge of all his rights, entered into a 
binding agreement with the execution-creditor. This agreement 
was not broken within a year from its date, because, when the 
Government entdired into possession in July 18G8, they entered 
as heirs of Deanut-ud-Dowlah, the plaintiff’s testator, and con- 
tinued in pos.session in that capacity until the 4th of April 1869. 
The proceedings in the Oudh Courts are no evidence against us, 
as it does not appear we were parties thereto, and the documents 
are so imperfect, that no conclusion can be drawn from them. 

(I) L. R., 2 H. L, 149., (2) L. R., 13 Ch. D,, 130. 

(3) 1 El, and El., 295. * 
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As to costs, I submit that the learned Judge was wrong in not 1880 


V. 

Abdool 

Azbez. 

Abdool 

Azbez 

V. 


allowing us the costs of the appeal to the Privy Council. Their Doiub^lli^ 
Lordships, in their judgment, say that the costs of the appeal 
are to be “ hereafter dealt with by the High Court as costs in 
the cause ” 

Mr. P. O'Kinealy, on the same side.— The effect of the judgment 
of the Privy Council is that the defendant is, on the face of the Do ^^AB^A LLt 
plaint, liable, as the Sheriff’s principal, to an action for damages for 
breach of warranty of authority. The damages must be limited 
to the amount lost to the plaintiff by reason of the breach alone, 
and that is only the Rs. 5,000 paid over on the 29th of October 
1866, as the remaining Rs. 21,000 were, in obedience to the plain- 
tiff’s orders, retained by the Sheriff, and only paid over by him, 
when directed by the plaintiff to do so, in October 1867 ; and at 
that time tlic plaintiff had full knowledge of all the facts. As 
against that sum of Rs. 5,000, the plaintiffs admit they collected 
Rs. 11,000 as rent from the taluk, so that plaintiffs have sus- 
tained no damage whatever, and the suit should be dismissed with 
costs, even if we suppose that the agreement of the 24th of Oc- 
tober 1867 is of no effect. As regards that agreement, I submit, 
the plaintiff is not entitled to rely on it, as he lias avoided all 
mention of it in his plaint. Even if he is allowed to rest his 
case on that agreement, the suit is barred by limitation under 
cl. 9, s. 1 of Act XIV of 1859, as the cause of action arose more 
than three year.s before the plaint was hied in September 1872. 


The following juflgments were delivered: — 

Gauth, C. J.— The fiicts, which have been disclosed at the trial 
before Mr. Justice Wilson, present this case to us in a vety dif- 
ferent aspect from that which it assumed in the plaint. 

The sale by the Sheriff to Doanut-ud-Dowlah took place on 
the 9th of October 1866. The purchase-money, Rs. 26,000, was 
then paid to the Sheriff, and the purchasers obtained possession 
of the property. 

It then appears that the Judicial Commissioner of Lucknow 
expressed an opinion, that the sale was invalid ; and Deanut-ud- 
Dowlah, having taken the opinion of the then Advocate-Geneml, 
gave notice to the Sheriff) through Messrs. Goodall and Leslie, his 
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Abbool 

Azeez 


Dobab Ally to part with the purchase-money. 

It is clear, therefore, at this time Deanut-ud-Dowlah and his 
Azeezz ample notice of the alleged invalidity of the sale ; 

and that he might have then taken steps, if he had thought pro- 
per, to set the sale aside, and obtain a return of his purchase- 
Dobab Ally nioncy, which was still in the Sheriff’s hands. 

Khan. jf taken this course, the parties might have been placed 
in their original position without difficulty. The purchaser 
would have obtained his purchase-money, the execution-debtor 
would have had his property restored to him, and the execution- 
creditor might have proceeded at once, by issuing process from 
Calcutta, to the Civil Courts in Oudh, to re-sell the property again 
within the Oudh jurisdiction. 

Instead of this, Deanut-ud-Dowlah, as far as appears, took no 
further steps in the matter, beyond writing again, through his 
attorneys, to the Sheriff* in the same month of‘ February 1867, 
requesting him again not to part with the purcliase-inoney under 
pain of being held personally liable for it. 

Eight months after this, and upwards of a year from the date 
of the sale, Mr. Ooodall, as Deanut-ud-Dowlali’s attorney, again 
wrote to the Sheriff, requesting him to pay the purcliase-money 
to the execution-creditor ; but at the same time reserving himself 
a right to dispute the sale, and to claim a return of the purchase- 
money. 

It is obvious that this letter involved much inconsistency, and 
was calculated, if acceded to, to place the Sheriff in a very unfair 
position. 

He had complied with the requirements of the purchaser not 
to part with the purchase-money. He had waited eight months to 
give him an oppoi'tunity of taking steps to annul the sale, and to 
obtain a return of h!s money; but no such steps had been 
taken. 

By this letter, he desired the Sheriff to pay over the money to 
the execution-creditor, thereby, of course, confirming the sale, but 
at the same time reserving to himself the right to dispute the 
sale, and to claim a return of the purchase-money from the She- 
It was not likely that the Sheriff would have consented to » 
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find, from a letter written by Mr. Goodall two days afterwards, DoBia Ally 

that an arrangement was come to by the parties to this eflect, 

that, in consideration of the purchase-money being paid over by 

the Sheriff to the execution-creditor, the latter agreed, that, if — 

Deaniit-ud-Dowlah should be ousted from the property within a 

year from the 24th October 1867, he (the execution-creditor) dquaJ Ally 

would adopt the necessary steps to reinstate him at his own 

costs and expenses. 

This arrangement appears to have been made between the 
parties at the Sheriffs office in Calcutta, and the Sheriff wrote a 
letter to Mi-. Goodall, confirming the arrangement, and paid over 
the purcliase-money to the execution-creditor accordingly. 

From that time until his death, which happened in July 1868, 
Deanut-ud-Dowlah remained in possession of the property. It 
then appears to have been taken possession of by the Government 
officers by order of the officiating Deputy Commissioner, partly 
on account of tlicre being an arrear of revenue due upon it, and 
partly because Deanut-ud-Dowlah, being a eunuch, and conse- 
quently having no heirs, the property was supposed to have es- 
cheated to the Crown. 

Now, I entirely agree with the lower Court, that, whatever 
rights Deanut-ud-Dowlali might have had originally as against 
the Sheriff, or tlio execution-creditor, those rights were supersed- 
ed, and put an end to by the arrangement which was come to be- 
tween the parties. 

It is plain tliat Doanut-ud-Dowlah was anxious to keep the 
property if he could. It is also pretty plain, that neither he, nor 
the execution-debtor was anxious to take proceedings to invali- 
date the sale ; and it is very probable, that in October 1867, 
when the agreement was made, Deanut-ud-Dowlah, who had 
already had the property in his hands for upwards of a year, 
might have considered with some reason, that he would be pretty 
safe, if his possession were not disturbed for another twelve 
months. 

The arrangement, therefore, was a reasonable one for all parties ; 
and the conditions under whicli it was made, appear to me per- 
• fectly inconsistent with the purchasers retaining his origin^ 
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1880 right to treat the sale as a nullity, and to obtain back his 
Dobab Ally purcljasc-money. He had parted with the purchase-money 

voluntarily ; he had placed it out of the power of the execution- 
A^bez^ creditor to proceed against the execution-debtor to realize his 
— judgment-debt ; and, in lieu of the rights which he originally had, 
Azeez to obtain back his purchase-money, and give up the property, 
PoBAB Allt^® had obtained what he evidently valued much more, his 
Khan, present right to retain possession, and an undertaking by the 
execution-creditor to take steps to reinstate him in that pos- 
session, in the event of his being ousted from it within the 
space of a year. 

He thus secured a remedy very different from that which he 
originally had, and a remedy which he thought would secure 
him in the possession of the property. I, therefore, am quite 
unable to agi*ee with the Advocate-General, who contended that, 
after the arrangement was made, Deanut-nd-Dowlah retained Iiis 
original rights, or that those rights revived, upon his being turn- 
ed out of possession after the expiration of the year. 

His rights, as it seems to me, must now be confined to tho 
agreement. 

It remains then to be seen, whetlier there was any breach of 
that agreement; and, if so, whether the present plaintiff, who 
claims as executor under Dcanut-ud-Dowlah’s will, can avail him- 
self of it in this suit. 

A question has been raised by tho defendant, whether the 
will of Deanut-ud-Dowlah has been duly established. Of course 
without this will the plaintiff would have no ground of action ; 
but the Court below has held, that the evidence is sufficient 
to establish the will, and I quite concur in that opinion. 

It is then contended by the Advocate-General, that there was 
a breach of the agi'eepient of the 24tli of October 18G7, and that, 
within the meaning of that agreement, Deaiiut-ud-Dowlah, or 
the plaintiff who represented him, was ousted from the property 
before the 24'th of October 1868. 

There was a proceeding offered* in evidence by the plaintiff, 
which took place before Mr. Wood, the Deputy Commissioner, 
dated the 2nd September 1868. It seems that the Deputy Com- 
missioner, acting upon some letter of the Judicial Commissioner, * 
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dated 2nd January 1867, of which we know nothing, considered isso 
that the property in question, which was supposed at that time Doeab Allt 
to have escheated to the Crown, ought to be restored to the party v. 
from whom it had been taken ; but, as it was not known who 
that party was, and as it was necessary to enquire into the parti- 
culars of the property, before the Court could properly decide Azbez 
anything in the matter, an enquiry was ordered, as to who was dobab Ally 
the recorded proprietor, and who purchased the property, and 
other particulars. 

From that time until the 6th of April 1869, it does not appear 
that anytliing further was done. But it was on that day re- 
ported to the same Court, that the original debtor, Mahomed 
Wazir Khan, had died, and that two persons, Hossein AliKhan,tho 
son, and Mussamut Kliorshed Begum, the widow of Wazir Khan 
ought to be recognised as the parties from whom the property 
had been taken. Tliere is no evidence whatever that, from the 
time when the property was taken possession of by the Collector, 
upon the ground that it had escheated to the Crown in default 
of heirs of Deanut-ud-Dowlali, any change was made either in 
the mode of possession or of the management. 

Nothing seems to have been done as regards the property, in 
pursuance of tlio order of 2nd September ; and it is clear that 
possession was never given to the representatives of the judg- 
ment-debtor until after the 6th of April 1869. 

The Advocate-General contends, on behalf of the plaintiff, that 
he has a right to use the order of 2nd September in this way. 

At the time that order was made, the property was in the hands 
of the Collector in riglit of Deanut-ud-Dowlah ; but, from the 
time when that order was made, the Advocate-General contends, 
that it was held by the Government officers, not as an escheat, 
but on behalf of the persons, whoever they might turn out to be, 
who were deprived of it at the time of the sale by the Sheriff. 

Mr. Bonnerjee, on the other hand, contends in the first place, 
that this order of the 2nd September, which was objected to at 
the trial, was not admissible in evidence as against his client ; 
and that, even if it were, it does not appear that anything fol- 
lowed upon it except an enquiry, which did not change in any 
'way the nature of the possession or management of the property. 

47 
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1880 I confess I am unable to see how the order of the 2nd Sep- 
Dorab Ally terntjer per se can be made evidence against the defendant. If 
it had been accompanied by any actual change in the possession 
^BEz^ of the property, or the reception of the rents, it might perhaps 
a^ol ^ evidence ; but, as nothing of that kind was proved, 
Azbez and, as the defendant was no party to the proceedings, I do not 
Dorab Ally see how the order can properly be made to affect him. 

Khan. being so, it seems to me, that there was no evidence of 

the ouster of the possession of Dcanut-ud-Dowlah, or of the per- 
sons who represented him in interest, until the 6th of April 
1869, which was more than a year after the making of the agree- 
ment of October 1867 ; and I agree with the Court below that 
no breach of the agreement has been proved. 

But even supposing that the order of the 7th September 1867 
were admissible in evidence, and could be considered as having, 
in any way, been the means of ousting Doanut-ud-Dowlah’s 
representatives, then the further question would arise, whether 
the plaintiff has any right to avail himself of the agreement of 
1867 in this suit. 

He entirely ignored the agreement in his plaint, and his 
suit is founded entirely upon his original riglits which have been 
superseded ; and, if I thought that any breach of the agreement 
had taken place, and that the plaintiff was entitled to avail him- 
self of it in this suit, I certainly should not be disposed, consider- 
ing that he has carefully kept out of sight this agreement, of 
which of course he mast have been well awai’e, to allow him any 
costs of suit. 

But, then, another and a far more serious difficulty in the plain- 
tiff's way has occurred to us in the course of the argument, viz,, 
that, assuming the plaintiff to have any cause of suit upon the 
agreement, it is cle^ly barred by limitation. And probably it 
was for this reason that he brought his suit for money had and 
received, instead of relying upon the agreement. The Limitation 
Act which governs this case is Act XIV of 1859. The plaint was 
filed on the 14th of December 1872; and the Limitation Act of 
1871 did not apply to suits instituted before the 1st of April 
1873. 

This case is therefore governed by s. 1, cl. 9 of the Act of’ 
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1859, which allows the plaintiff three years only from the time 
when the breach of contract took place. 

Now the breach of contract here, if any, occurred when the 
defendants neglected to take steps to reinstate the plaintiff in 
the property ; and the time when that occurred, was either on 
the 2nd September 1868, when the order, upon which the AdVo- 
cate-Qeneral relies, was made, or at what would have been a 
reasonable time for the defendants to have taken steps to rein- 
state the plaintiff. 

Now, even if we were to allow six months, which appears to me 
much more than a reasonable time for such a purpose, that would 
only carry the plaintiff up to the 2nd March 1869; and this suit, 
not having been brought until December 1872, is clearly out of 
time. 

The real truth is, that there was no attempt on the plaintiff’s 
part to obtain from the defendant any performance of the agree- 
ment ; and it is pretty clear, from the plaint being entirely silent 
as to the agreement, that the plaintiff had no thought of being 
entitled to proceed upon it. 

The cause of action, as put forward in his plaint, was of a totally 
different character ; and it was not until he found himself driven 
to rely upon the agreement, that his counsel attempted to 
shift his ground, and base his claim upon it. I am of opinion 
that the appeal should be dismissed, with costs, on scale 2. 

But Mr. Bonnerjee contends that, besides the costs of the trial, 
which have been awarded to his client in the Court below, the 
defendant is entitled to the costs of the appeal to the Privy 
Council. 

He relies upon the fact that the Privy Council directed that 
the costs of both sides should be taxed, in order that the lower 
Court should deal with them as costs in the cause. He contends 
that it was the obvious intention of the Privy Council that the 
costs in that Court should go to the successful party, as part 
of the general costs of the cause. 

But it appears to me, that this was not their Lordships* in- 
tentfon. 

I think they intended to leave the costs in the Privy Council 
Ibo be dealt with by the Judge who tried the cause at his discre- 
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1880 tion ; and 1 think Mr. Justice Wilson exercised a wise discretion 
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Khan 
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in making each party bear their own costs of that appeal. 

PoNTiFEX, J.— I also think the judgment of the lower Court 
should be affirmed. 


The Fi Fa was executed on the 4th October 1866, and the 
Azeez fejif of sale to the plaintiff’s testator was executed on the 9th 
Dobab Ally October 1866 ; but the purchase-money remained in the hands 
of the Sheriff (who had by that time quitted office), till the 24th 
October 1867, the plaintiff s testator having warned the Sheriff 


not to hand it over to the execution-creditor. 


Under these circumstances, the plaintiff’s solicitors wrote to 
the ex-Sheriff, on the 24th of October 1867, as follows : (reads 
letter set out, ante p. 358.) 

Upon that the money was paid over to the execution-creditor 
(the plaintift’s testator having already bc(in in possession one 
year) and, under the circumstances, I am of opinion that this 
arrangement must be treated as a substituted agreement, forming 
a complete accord and satisfaction of the original cause of action. 

And I am further of opinion that the ouster, contemplated 
by the substituted agreement, was an ouster by the judgment- 
debtor or his representatives; and that, if a covenant for title 
had been settled under the agreement, such covenant would not 
have beei^eneral against the acts of the whole world, but would 
have been confined to acts by the judgment-debtor or his re- 
presentatives. 

The plaintiffs tpstator died on the 26th of June 1868, while 
in possession, and thereupon Government, by its officers, entered 
into possession. It is doubtful whether such entry was made as 
for an escheat, the plaintiff’s testator having been a eunuch, 
or for non-payment of Government revenue. But, whichever 
may be the case, wfeile in such possession, the Collector, in Sep- 
tember 1868, on the alleged authority of a letter from the Com- 
missioner, which letter is not produced, declared the sale under the 
Fi Fa inoperative ; and directed an enquiry to be made for the 
judgment-debtor or his representatives. The possession of the 
Collector, however, continued until April 1869, when he made an 
order that possession should be restored to the representatives 
of the judgment-debtor. The representatives of the judgment- 
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debtor do not appear to have been parties to the proceeding in 1880 
which such order was made ; and, until they took possession 
under the order of April 1869, being more than one year after 
the date of the agreement, I fail to see that there was any ouster 
by them protected by the terms of the agreement. Indeed^ but 
for the death of the plaintiff’s testator without heirs, and the Azbkb 
consequent entry and unauthorised action of the Collector, I see dobab' Ally 
no reason to believe that the possession of the plaintiff’s testator 
would have been disturbed. 

In my opinion, therefore, the ouster was no breach of the agree- 
ment refen'ed to in the letter of the 24th October 1867. 

The plaintiff has not fumishcd us with the proceedings before 
the Commissioner, and excuses himself by alleging that these pro-; , 
ceedings have been lost or destroyed, or, from lapse of time, were 
not procurable. But this is really no excuse ; for, in April 1869, 
they could have been easily obtained ; and it was his own negli- 
gence not to obtain them ; yet he now asks us to grope in the 
dark, and give him a decree in ignorance of what was the real 
nature of the proceedings. Moreover, he does not institute his 
suit until tlie 2nd September 1872. He proves no intermediate 
notice, calling on tlie defendant to fulfil the agreement of 24th 
October 1868 ; and, even if we could treat his suit as a suit for 
breach of tliat agreement of the 24th October, he woujd, in my 
opinion, be barred by limitation under the Act of 1859, which 
allowed a period of three years for a suit upon such an agreement. 

If the plaintiff* had duly called on the defendant in reasonable 
time, the latter might have exercised pressure on the representa- 
tives of the judgment-debtor, while his judgment was still alive 
and capable, by proper process, of being executed against this very 
property. I think, therefore, the plaintiff fails altogether, and 
I see no reason to interfere with the discretion exercised by 
the lower Court as to costs. 

Appeal dismissed. 

Cross-appeal dismissed. 

Attorney for the appellant : Mr. Dover, 

^ Attorney for the respondents : Mr. Paliohgvs, 
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B^'ore Sir Richard Garth^ Kty Chief Jueiice^ and Mr, Justice Pontijex, 

1879 CflUNDER COOMAR ROY and anothkr (Defendants) v, GOCOOL 
August 29 . CTIUNDER BllUTTACUARJEB (Plaintiff).* 

Civil Procedure Code {Act X of 1877), s, 32— Adding Parties as Plaintiffs^ 
Act XXVII of 1860, s, 2— Holder of Ccriificate of Administration, 

A sued as only son and beir of his father B. C, the widow of B, having, 
with the concurrence of Ay taken out letters of administration to B's estate, 
was, on the application of A at the hearing of the suit, made a co-plaintiii 
under s. 3*2 of tiie Civil Procedure Code. 

Held^ that C ought nut to have been joined as n plaintifl in the suit, inas- 
much ns A had no right at all to sue. 

Section 32, as far a.s the addition of plaintiffs is concerned, only applies to 
those cases in which the original party who brought the suit had some title 
to sue. 

Per PoNTiFEX, J.—Thft power given by s. 27 of the Code ought to be 
exercised before the first hearing of the case. 

Held also, that s. 2 of Act XXVI 1 of 1860 prohibited A from suing alone, 
for although he was, no doubt, beneficially entitled to recover it, yet there was 
no vexatious or fraudulent withholding of the debt within the ineuning of 
that section. 

Per Gahth, C. d.— A debt cannot be .said to be “ vexatiously withheld’’ 
within the meaning of that section, .Minply because the debtor omits to pay it. 

Appkal from a decision of Wilson, J. 

This suit was brought by Gocool Chunder Bhuttacharjec, as 
the only sou and heir of his father Sibcliunder Bhuttaeliarjee, 
to recover from the defendants tlie amount of principal due 
on a joint and .several promissory note executed by the defend- 
ants ill favor of Sibcliunder, and dated the 6th of June 1875, 
together witli tlie balance of interest thereon from March 1878, 
the whole sum sued for being Rs. 6,730. 

Sibcliunder died on the 24th May 1878, and the plaint was 
filed on the 5th of Jiyie 1878. On the 6 th of June, letters of 
administration of the estate of Sibcliunder were granted to liis 
widow Kisto Kaminee Dabee. 

Wlicn tlie case came on for bearing, an application was made 
that the administratrix should be added as a plaintiff under 
s. 32 of tlie Civil Procedure Code. This application was 

* This case was inadvartently omitted, but being important is now inserted. 
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granted, and a decree was given by Wilson, J., to the two plain- 
tiffs, for the full amount of the claim, with interest and costs. 

From this decision the defendants appealed. 

Mr. Phillips and Mr. J. 0, Apcar for the appellants, 

Mr. Bonnerjee and Mr. Mitter for the respondent. 

The following judgments were delivered 

Garth, C. J. — I think that the Court below had no power, under 
the circumstances, to add the name of the administratrix as a 
co-plaintiflf, or to give a decree in favor of both the plaintiffs. 

The amendment was made at the trial under s. 32 of the Civil 
Procedure Code, which allows the Court “ to order that the name 
of any person who ought to have been joined in the suit, either 
as plaintiff or defendant, or whose presence before the Court 
may be necessary in order to enable the Court effectually and 
completely to adjudicate and settle all questions involved in the 
suit, should be added.” That section, so far as the addition of 
plaintiffs is concerned, appears to me to apply to those cases 
only where the plaintiff who has brought the suit is one of the 
right parties to sue, but some other person, either as being his 
co-contractor, or otherwise jointly interested with himself, ought 
to have been joined as a co-jdaintiff. I do not think that the 
section is intended to enable a plaintiff who has brought a suit 
without having any right to do so, to add the name of a person 
who has the right to sue, and to obtain a decree in right of that 
person ; and I rather think that the learned Judge in the Court 
below was of that opinion, because he goes into the question 
of whether the original plaintiff in this case had a right to 
sue, and decides that he had, because the defendants were 
vexatiously withholding the debt froy the plaintiff, and so 
the case came within the exception in s. 2 of Act XXVII of 1860. 

Now it appears to me that, in this case, there is no ground 
whatever for saying that the defendants “ vexatiously withheld” 
the debt from the plaintiff. The plaintiff, of course, could have 
no claim whatever to the money till the death of his father 
Sibchunder on the 24th of May 1878. Within twelve days of 
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1879 that time,— namely, on the 3rd of June 1878, — the plaintiff brings 

Ghundbr this suit. It does not appear that Sibchunder ever required 
CooMAH Rot jjj jjjg lifetime, nor that the plaintiff ever 

ChuTdkr before he brought this suit. There certainly was 

Bhutta- no refusal on the defendants’ part to pay it ; and so far from 
the debt being withheld vexatiously or fraudulently, it appears 
from the answers to the interrogatories which have been put 
in by the plaintiff himself, that the defendants have been trying 
to make an arrangement to pay whatever was due from them 
to the plaiutiff as well as to the other creditors. 

The real reason why the suit was brought so soon after Sib- 
chunder’s death, was very candidly admitted by the plaintiff’s 
counsel to have been, because the promissory note bore date the 
6th of June 1875, and the plaintiffs advisers filed their plaint 
on the 5th June 1878 to prevent the claim being barred by 
limitation. 

But then Mr. Bonnerjee for the plaintiff contends, that where 
there is no real doubt as to the person entitled to receive a debt, 
the payment of it must be considered to be withlield vexatiously 
if the debtor simply omits to pay it. But this, in my opinion, 
is not the meaning of the section. If it were, I think the 
object of the Act would be entirely defeated. The heir of a 
deceased Hindu or Mahomedan might then always sue for a 
debt due to his ancestor without even asking for it; and unless 
the defendant could show at the trial that he had any reason- 
able doubt as to the party entitled to receive the money, the 
plaintiff would be entitled te recover. This would not be afford- 
ing to the debtor the protection which the Act intended to 
give him, and it would be giving no meaning, except perhaps 
a very strained and unnatural one, to the words “ withheld from 
fraudulent or vexa|ious motives.” 

I consider the intention of the Act to be, that, as a general 
rule, no Court shall compel any debtor of a deceased Hindu or 
Mahomedan to pay his debts to any person unless such person 
shall either have obtained a certificate under the Act, or probate 
the deceased’s will, or administration to his effects. The 
Fonly exceptions to this rule are cases where not only there is 
no reasonable doubt as to the person entitled to receive thb 
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money, but where also the debtor withholds the debt from 1879 
fraudulent or vexatious motives. The mere nonpayment of Chundab 
the debt when it has never been asked for, or where the debtor 
is doing his best to pay it, is to my mind clearly not a with- 
holding it from fraudulent or vexatious motives. BHuiri^ 

I am strongly disposed to agree with what fell from my i 

learned colleague during the argument, that if the heir of a 
deceased Hindu sues for a debt without having obtained a 
certificate or probate or administration, upon the ground that 
his case is within the exception,— that is to say, that there is no 
reasonable doubt that he is the person entitled to receive the 
debt, and that the defendant is withholding it from fraudulent 
or vexatious motives ; — if he does not make this statement, it 
ought to be a good answer on the part of the defendants that the 
plaintiff has not obtained a certificate or probate or letters of 
administration, and consequently that he has no right to sue. 

The Madras High Court has held in Oovindappa v, Kondappa 
Sastmlu (1), that it is sufficient for the plaintiff to be prepared 
at the trial with proof of his certificate when he has stated in 
his plaint that he has applied for it, and possibly it might be 
right (in analogy to cases in England, where a party sues as exe- 
cutor or administrator, and obtains his probate or letters of admin- 
istration before the trial) to hold that this would be sufficient. 

Biit that is not the plaintiffs case here. He has neither 
obtained nor internb^d to obtain administration, and the defendants 
raised the point by a direct plea that administration had not 

f 

been gra?ited to the plaintiff, but had been granted with the 
plaintiff s consent to a third person. The plaintiff, therefore, 
having no right whatever to sue, and the Court having no power 
to compel the defendants to pay him the money, he applies at 
the trial to add the name of the administratrix as a co-plaintiff 
with himself. He does not apply to substitute her name for 
his;— that he must have done under s. 27 of the Code, and the 
Court could not have granted the application unless it had been 
satisfied that the plaintiff had sued in his own name under some 
bond fide mistake. Here it is not pretended that there was any 
mistake. Nor was the application made upon the ground that 
(1) 6Mad.H. C. R., 131. 
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1879 the plaintiff and the administratrix claimed the right to this 
^^[UNDER debt, in the alternative (see s. 26). Mr. Bonnerjee does not 
CooMAu Roy ground. He contends, that the 

ChuTder administratrix had a joint interest in the debt, 

Bhutta- the one as the person beneficially entitled, the other as the per- 
son wlio had the legal right to sue. 

But even assuming that in some cases it might be proper that 
a trustee and his cestui que trust should join as co-plaintifis, that 
could only be in a case where the Court was at liberty, if it 
thought proper, to make a decree in favor of the cestui que trust. 
But here the Court is expressly prohibited by s. 2 of the Act of 
1800 from ordering the defendants to pay the debt claimed to 
the plaintiff, and it is e(|ually prohibited, as it seems to me, from 
ordering the defendaTits to pay the debt to the plaintiff conjointly 
with some one else who has a better title. If this were per- 
mitted, creditors would be deprived of the very protection which 
Act XXVII of 1800 was intended to afford them. A party, 
claiming as heir to a Hindu, but having no title as such, might 
always sue with impunity for a debt due to the estate, and then 
by bringing into the suit at the last moment the party who is 
really entitled, they might obtain a joint decree. 

In this case the pai*ty who had no right to sue brought the 
suit. The party who had the right did not sue, and yet by mak- 
ing these two persons co-plaintiffs at the trial, the Judge not only 
places them in a position to obbiin a joint decree, but obliges the 
defendants, who had at any rate an answei' to the suit up to the 
time when the administratrix was joined, to pay the costs of it 
ah initio. 

The plaintiff had really no excuse then for the course which 
he adopted. He might, if he pleased, have taken out adminis- 
tration himself, or ^^hen he waived his right in favor of his 
mother, he might have withdrawn his suit at little or no expense 
within three days after he had filed his plaint, and allowed 
another suit to be brought at once in the name of the adminis- 
tratrix. There was no difficulty as regards limitation, because 
interest had been paid up to March 1878, and the plaintiff had 
full notice of the mistake he was making, because the point was 
directly raised in the defendants* written statement ' 
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In order to avoid further delay and expense, I am prepared, if 
both parties will assent to that course within a fortnight from 
this date, to allow the decree of the lower Court to stand in 
favor of the administratrix only, Mr. Bonnerjee's clients paying 
the costs in both Courts on scale 2. In that case the name of the 
original plaintiff will be omitted, and the amount of the defend- 
ants’ taxed costs will be deducted from the amount of the decree. 

If the parties do not consent to these terms within a fortnight 
from this date, the judgment of the Court below will be reversed, 
and the plaintiff’s suit will be dismissed with costs in both Courts 
on scale 2. 
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PoN'i’iFEX, J. — The plaintiff in this case sued as only son and 
heir of his father to recover the principal and interest, moneys 
secured by a promissory note granted by the defendants to th& 
plaintiffs father. The plaint was filed on the 5th of June 1878, 
within twelve days after the death of the father ; but the sum- 
mons was not served on the defendants until tlie LSth of June. 
In the meantime, on the 8th of June, an order for a grant of 
letters of administration t«> the fathers estate was made in favor 
of his widow. This order could only have been made with the 
concurrence of the plaintiff, who must have been aware before 
filing his plaint that it would be applied for. 

The defendants, in their written statement, took the objection 
that letters of administration had been granted to the widow, 
which precluded the plaintiff from recovering in this suit. The 
plaintiff, however, elected to go to trial, and filed interrogatories, 
which the defendants were obliged to answer. But at the hear- 
ing the plaintiff’s counsel asked the learned Judge in the Court 
below to add the administratrix as a co-plaintiff‘ which applica- 
tion, thougli opposed, was gi*antod, as if authorized by s. 32 of the 
Code, and thereupon a decree was at once made for payment 
to the plaintiff and co-plaintiff, not only of the moneys secured 
by the promissory note, but also of all the costs of suit. 

Against tliat decree the defendants liave appealed, insisting 
that tlie learned J udge in the Court below liad no authority to 
add the administratrix as co-plaintiff at tlie hearing, and at all 
events ought not to have directed the defendants to pay the 
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1879 coats of the suit ; for if tbe addition of the co*plaintiff wu neces* 
Chundek sary, then no costs should have been given up to tbe hearing ; 
CooMAB jj. presence was unnecessary, then, at least, the defendants 

ChoTdkb oigbl' directed to pay her costs, or the costs 

BnoTTA- incidental to making her a party. 

CHABJfiE. . , 

Technically I am of opinion tliat the Court below did not have 
power to add at the hearing the administratrix as a co-pIaintifT; 
and of course, if the judgment of the Court below is technically 
wrong, the wliole case of costs is open in appeal. In my opinion 
s. 32 of Act X of 1877 applies to a suit which is to some extent 
propei’ly instituted, though partially defective ; in other words, 
there is no jurisdiction at the hearing to add a plaintiff, unless 
tlie original plaintiff had some title to sue. It was strongly 
urged before us, that the original plaintiff, as sole heir of his 
father, was entitled to sue alone for the debt, or at least liad 
some title to sue. But s. 2 of Act XXVII of 18G() enacts, that 
“ no debtor of any deceased person shall bo compelled in any 
Court to pay his debt to any person claiming to be entitled to 
the effects of any deceased person, or any pai’t thereof, except 
on the production of a certificate, to be obtained in manner 
hereinafter mentioned, or of a probate or letters of administra- 
tion, unless the Court shall be of opinion that payment of the 
debt is withheld from fraudulent or vexatious motives, and not 
from any reasonable doubt as to the party entitled.” 

In this case the plaintiff has not attempted to prove, nor is 
there any ground for saying, that the defendants withheld pay- 
ment from fraudulent cr vexatious motives. No demand was 
proved to have been made before suit, and before service of the 
summons an order for administration had been granted with the 
plaintiff’s concurrence to another person. No offer of obtaining 
the concurrence of l^e administratrix was made before the hear- 
ing, and it appears that so far from evading payment, the defend- 
ants were taking steps to raise the money. 

Section 27 of Act X of 1877 authorizes the Court to substitute or 
add the proper plaintiff when the suit has been instituted by a 
wrong person under a bond fide mistake ; but even if there were 
a bond fide mistake in this case, it appears to me that, as the 
section does not contain the words '' on or before the first hear- • 
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ing," which appear in a. 32, the power given by the section M79' 
ought to be exercised before the first hearinff : and astheobjec- CnniiDia 

° ° . COOMAB BOT 

tion was taken in the written statement, it was mere perversity *. 
of the original plaintiff to wait until the hearing before he asked ohutobb 
for the administratrix to be made a co-plaintiff. • Bhtjtta- 

CUABJEE. 

The order of the Court below being in my opinion technically 
wrong, the appellants would be entitled to have the decree 
reversed with costs in both Courts. But inasmuch as substantial 
justice was in fact done by the decree in ordering payment to 
the administratrix, I also should be willing, if the parties consent, 
and for the purpose of saving expense, to allow the decree to 
stand so far as it directs payment to the administratrix. But 
wliether the parties consent or not, I think the plaintiff must 
pay the whole costs of suit and appeal, to be set off against the 
decree, if the parties elect to let the decree with the proposed 
modification stand. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Beehy and Ruitev. 

Attorney for the respondent : Baboo Brojonath Mitter. 

APPELLATE CIVIL. 

He fore ^^r. Justice Panlifex and Mr. Justice Me Done ll. 

DOOLRE CHAND and others (Decrke-holdbhs) v. OMDaI KHANUM, igg^ 
alias liAIJU S11UBIJ3U and others (Judgment-Debtors).* JuneS, 

Mortgage Decree for Account and Sale-— Taking of Accounts— Withdrawal of 

Execution- Proceedings— Principle on which Accounts are to he iaheny 

A mortgagee, who lias obtained a decree for an aecount and sale, is not 
entitled to withdraw from the taking of aceounts in his execution-proceedings, ' 
when those accounts appear Co be going against him. 

The appellants in this case had obtained a decree for an 
account and for the sale of certain property mortgaged to 

* Appeal from orders, Nos. 174 and 175 of 1879, against the order of G. E. 

Porter, Esq,, Officiating Judge of Gy a, dated 7th June 1879, affirming the 
order of Baboo Matadin, Subordinate Judge of that disijict, dated the 30th 
^Aug-ust 1878. 
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them by the respondents. But finding that^ at the taking of 
the .accounts^ the balance was against them^ they allied to the 
Subordinate Judge of Gya to allow them to withdraw from 
further execution-proceedings. The Subordinate Judge, on the 
30th August 1878, whilst allowing them to stop proceedings, 
refused to permit them to withdraw or strike otF the case until 
the accounts were settled. 

The decree-holders appealed to the Judge of Gya, who con- 
firmed the order of tlie lower Court, and dismissed the appeal. 

The decree-holders then appealed to the High Court. 

Baboo Uohesh Chnnder Choiodhry and Baboo Nilmadhuh 
Sen for tlie appellants. 

Mr. (7. Gregory and Baboo Prannath Pundit for the 
respondents. 

The jiidginent of the Court (Pontifex and McDonell, JJ.) 
was delivered by 

Pontifex, J. — The main question in this appeal is, whether 
a mortgagee, who has obtained a decree for accounts and sale, 
is entitled to withdraw from the execution-proceedings when 
those accounts appear to be going against him. There is a 
subsidiary question, vh,, if he is not so entitled, upou what 
principles are the accounts to be taken between the parties? 

Now we think, that the essence of foreclosure and redemp- 
tion suits is, that in such suits each party is entitled to enforce 
his rights. A plaintiff claiming foreclosure is bound, upou the 
accounts being taken, if the balance is against him, to pay 
that balance. On|the other hand, a plaintiff claiming redemp- 
tion must submit to a decree for sale or foreclosure if he 
makes default in payment. Unless this were so, there would 
be a. multiplicity of suits. To avoid this, it is necessary, under 
decrees for foreclosure or redemption, that the accounts 
between the parties should be settled and discharged. In this 
case, the plaintiff obtained a decree on the I2th May 1862 upon 
a mortgage-deed, and he claims that, previously to the mortgage* 
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to him, he held uuder the mortgagor, the predeoeseor in title 
of the defefdauts, a zur-i-peshgi lease, and he also claims, as I 
understand, that at the expiration, or soon after the expiration, 
of the zur-i-pesligi, tlie defendants themselves entered into 
•mother ticca arrangement with him. A question that has 
been repeatedly raised in this suit, and which has been before 
the High Court no less than four times, is, wliether the plaintiff 
is to be treated as a mortgagee in possession in taking the 
accounts,— tliat is to say, whether the zur-i-peshgi deed and 
alleged ticcadari are to be disregarded. 

At first, by some inadvertence in Mr. Justice Phear’s judg- 
ment, it seems to have been laid down that he was to be treated 
as a mortgagee in possession ; but, on a subsequent appeal, Mr. 
Justice Pliear distinctly stated that, if tlnit construction had 
been placed upon liis judgment, it was what he never intended. 
Of course, if the mortgagee held possession under any contract 
of title distinct from his mortgage, he would be entitled to set 
up that title, and insist that his possession under that contract 
was distinct from his mortgage title, and that he could, during 
such possession, only be charged with rent payable under that 
distinct contract. Now, when the case came before Mr. Justice 
Phear on the 13th March 1875, a decree was passed by this 
Court, directing that certain accounts should be taken, and under 
the terms of that decree as it stands, the plaintiff would have to 
account as a mortgagee in possession. Although that decree 
has not actually been set aside, and although no decree has been 
made in its place, yet it clearly appears from the judgment of 
Mr. Justice Phear of the 28ih July 1876, that it was not the 
intention of the Court that the account should be taken against 
the mortgagee as against a mortgagee in j)03ses8i()n. It is 
therefore necessary for us now to do justice between the parties. 
We agree with the lower Court in thinking that the mortgagee 
is not entitled to withdraw from the taking of accounts in his 
execution-proceedings at his own will and pleasure. The 
decree of Mr. Justice Phear of the 13th March 1875 directed 
that the defendant, if a balance was due from him, should pay 
such balance to the plaintiff, and if, on the other hand, a balance 
* was due from the plaintiff, he should pay such balance to the 
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derendnnt ; and that appears to us to be the proper principle 
upon w.liich a decree should be made. 

We therefore dismiss the appeal on the main ground whicl^ 
has been taken before us. ' 

lu sending back the case to the Court below^ we tliink 
ought to point out distinctly, and so as to prevent future li^iga- 
tiou between the parties, the principles upon which the accounts 
should be taken. We are of opinion that an account sifould 
be taken half-yearly of the interest due from the mortgagor 
under the mortgage-deed, and that, from such half-yearjy 
amounts of interest, should be deducted the rent payable but 
unpaid by the mortgagee during such half year under any con«i» 
tract for possession, separate and independent of the mortgage ; 
and if, for any period the mortgagee was in possession, rent be- 
came due under any such separate or independent contract, dur- 
ing such period, he should be charged as a mortgagee in posses- 
sion. The balance of interest half-yearly (if any) will not 
carry interest up to the date of the decree. But an account 
must be Jiiade up, as on the date ot the decree of the 12 th May 
1862 , of the principal and interest, after making such deductions 
as I have mentioned, due to the plaintiff at timt time. Upon 
that aggregate amount interest will again be calculated at one 
per cent per mensem, and against the subsequent half-yearly 
accounts must be set off the amounts payable and unpaid by 
the mortgagee in respect of rent under any contract for posses- 
sion, separate and independent of the mortgage ; and for any 
period uncovered by such separate and independent contract, such 
a sum as sliould be charged against a mortgagee in possession. 

The accounts being so taken, the mortgagor must pay the 
balance, if any, found due from iiim on such account, to the plain- 
tiff, the mortgagee. On the other hand, if a balance is found 
due from the plaintiff, the mortgagee, to the defendant, the plain- 
tiff must pay such balance to tlie defendant. 

We tidnk, in order to put a stop to further litigation between 
the parties, that, if any difficulty arises in carrying out this order, 
the parties should have liberty to apply direct to this Court. 
As the appellants have failed on the main point of their appeal, 
they must pay the costs of this appeal. . 
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The record will be sent down once^ and the partiei must 
carry in their accounts within six weeks of the arrival of the 
record in the Court below, with liberty for suck Court to extend 
tile time on a proper case being made. 

Appeal dismissed and case remanded. 

PRIVY COUNCIL. 


SIIOSHINATH GIlOSFj and others (Plaintiffs) KRISflNA- 
SUNDEUl DASI (Defendant). 

[On Appeal from the High Court of Judicature ut Fort William in Bengal.] 

Hindu Law^ Adoption among Sudras— Execution of Mutual Deeds^ Actual 
giving and tailing of Child, 

Although it has been hold that, in the case of Sudras, no ceremonies except 
the giving and taking ot the child are necessary to an adoption, yet it is 
not to be taken for granted, that such giving and taking can be completed 
by the execution of mutual deeds without more ; but, semhle, that, according 
to Hindu usage which the Courts should accept as governing tlie law, the 
giving and taking in such an adoption ought to take place by the father 
handing over the child to the adoptive mother, the latter intimating her 
acceptance of the cliild in adoption. 

In this case it was found ou the evidence, that it was not the intention 
of the parties to complete the adoption by the mere execution of the deeds. 

Appeal from a decree of the High Court of Bengal (5th 
February 1878), confirming, except an to costs, a decree of tlie 
District Judge of Blnigiilpore (8th February 1876), whereby 
the suit was dismissed. 

The first appellant sued, in January 1875, to establish the 
fact of his adoption in 1864 by the respondent, the widow of 
Dwarkanath Ghose, who, before his death in 1863, had orally 
given to her power to adopt. The co-appelhints were joined in 
the suit, having purchased a part of the estate claimed ; and the 
object of the suit was to obtain a declaration of the right of the 
alleged adopted son to possession of the estate of Dwarkanath 

* Present J. W. Colvile, Sir B. Peacock, Sib M. E. Smith, and 
Sir R. P. Collier. 
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Gliope, to which, as his sole and sonless widow, Krishuasuii* 
BaoBsiutR the respondent^ bad succeeded, 

t\ Dwarkaimth Ghose havini^, by custom, the title of Moha- 
^uNDBui* a zemindar of coiisideriible estate, and a principal 

. person in the caste of “ Uterrarlii,** or Northern, Kaists, resid- 

ing near Bliagalpore in Beliar. He left, besides his widow and 
heiress Krishnasnnderi, two nephews, sons of a lialf-sister, 
Furnoclmndra Sing and tJpeudra Chandra Sing, wlio would, 
in the absence of an adoption by his widow, have been his 
lieirs in remainder after lier death. He also left a half-sister 
Bhagabatti, a childless widow, and an aunt, Shibusuuderi, 
whose names were on the instruments of adoption, 

To record the existence of the authority to adopt, as well as 
certain dispositions said to liave been made by Dwarkanatli 
Ghose of liis })iop(*rty, to take effect after the adoption should 
have been completed, tlic respondent iCrishnasunderi executed, 
on tlie 1st of October 1863, and shortly afterwards caused to be 
registered, an instnimeiit called a “ bidhanpatro,’* setting forth 
the above facts. The nephews in the same year obtained^ a 
decree on the strength of the gifts recited in the ** bidhan- 
j)atro.’’ 

Towards the end of 1863, Krishnasunderi, with the assistance 
of her lialf-brother, Cliaiidra Naraiii Sing, and of her brother 
Surjonaraiii, a pleader in tlie Bliagalpore Courts, selected the 
first appellant ns a suitable boy to adopt. He was then Nogen- 
dra Cliaiidra Mitter, fourth sou of Sriiiarain Mitter, l»rother of 
the motiier of Chandra Naraiii Sing, resident at Mahta in the 
Burdwiiii district ; and lie was aged about seven years. On the 
30th Jeyt, or 11th June 1864, tlie two instruments, the ‘‘ dan- 
patro” and the ‘^grahanjiatro,” on which the npiiellants relied, 
were executed at the widow’s residence near Bliagalpore, and 
registered at Bhag^al[)ore on the same day (1). 

The only question material to this rejiort is, wliether the 
two instruments by themselves constituted a valid and irrevo- 
cable transfer of the appellant from one family to the other, 

60 as to make him the adopted son of Dwarkanatli Ghose. 

(1) Truiislatioiis of these documents will he founi in 11 U. L. H., pp. 17*2, 
173. 
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Donell, JJ.), on appeal. «. 

Ebishha* 

BUNDEBl 

The plaintiff, therefore, brought the present appeal. Dabi. ^ 


Mr. 2\ H. Cowie, Q. C., Mr. Branson, and Mr. Evant 
appeared for the appellants. 

Mr. B* V, Doyne and Mr. Woodroffe for the respondent. 

For the appellants it was contended tliat the deeds of giving 
and taking, executed in June 1864, were sufficient to effect the 
adoption ; and that, on the evidence, a complete adoption had 
taken place, lieference was made to Sreenarain Mitter v. 
Kishensoondery Dossee (1) and Indromoni Cliowdlirani v. Bella* 
rilal Mullick (2). 

Counsel for the respondent were not called upon. 

Their Lordships’ judgment was delivered by 

Sir J. W. Colvilk, — The question in this case is, whether 
the plaintiff has been validly adopted us the son of Dwurka* 
nath Ghose, who died on the 30th of June 1863, by his widow, 
the defendant. It is admitted that she had authority from her 
husband for that purpose, and the adoption is alleged to have 
taken place on the 1 1th of June 1864. 

Their Lordships do not propose to go at any length into the 
the facts of the case, which are fully and lucidly stated in the 
two able judgments that are the subject of this appeal. It is 
sufficient to refer to a few of them. It appears that the widow 
lost no time in seeking to carry out her husband’s direction 
to adopt a son. A correspondence, which was carried on 
chiefly by Surjoiiaraiii Sing, her brother, who took the 
principal part in all these transactions, began in January 1864 ; 
from which it appears that, whatever unwillingness Srluarain, 
the natural father of the plaintiff, may have felt at first to give 

(1) 11 B. L. R., 171 ; S. C., L. R., (2) L. R., 7 I. A., 24; S. C., I. L. ^ 

1. A., Sup. Vol., 149. R., 5 Cdc., 770. 



384 


THE INDIAN LAW REPORTS. 


[VOL. VI. 


his son in adoption, had been overcome before the end of tlie 

Ghosr^^ following May. Tlie record contains only the letters written 
Krishna during this period ; but from them it may be 

8UNDEUI inferred that Srinarain, in one or otlier of his letters that are 
missing, had stipulated for the execution of deeds of gift and 
acceptance which, if witnessed, us was contemplated, by the 
reversionary lieirs of Dwarkanath Ghose, would afford evidence 
against tliem of the adoption and of the authority under which 
it was made. It may also be inferred that, at one time, it was 
contemplated that the defendant should send persons to bring 
the boy, without liis father, to her house at Bhagalpore from 
Mahta, his father’s place of residence, in order that she might 
see him before adopting him. Ultimately, however, Srinarain 
liimself accompanied the boy, and came to Bliagalpore on the 
7th of June 1864; and it may be that there was at that time 
some notion in the minds of all the parties that the adoption 
would then take place. However this may be, it is an undis- 
puted fact that the deeds upon the construction of which the 
determination of this appeal must now depend, were executed 
on the nth of June 1864. It is, on the other hand, equally 
clear, that the boy, instead of remaining with the defendant in 
her house, went back with his natural father to Mahta on the 
following day, the 12th of June 1864. He afterwards returned 
to the defendant’s house, together with his brothers, who at 
least were only there on a visit, in September 1864, whilst 
Srinarain was on a pilgrimage. The brothers went home in 
November, but the boy remained in the house of the defendant. 
There appears to have been on the part of the father some 
remonstrance as to this, or, at all events, the expression of a 
wish that the boy should be sent back to him ; and accordingly 
the boy was sent back to liis father’s house in December 1864, 
as it was express]|p stated in the letter which accompanied him 
on his return, agreeably to Ills father’s order. After tliat 
period he never returned to the defendant’s house. Further 
correspondence ensued, and ultimately, on the 2oth of March 
1865, Srinarain himself wrote a letter, in which, after stating 
the boy’s repugnance to leave his own home, the repugnance 
probably being that of his mother to part with him, and the 
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general feeling of the family^ he ends by saying; ** In this 
I have no power, as I have already informed you in my pre- 
vious letter ; and now I positively inform you that yon all, 
relinquishing this hope, in consideration of the future, for the 
preservation of the estate, should make dattak-grahan (accept- 
ing a son in adoption) or any other arrangement you think fit : ” 
pointing evidently to the adoption of another child by the 
defendant. 

In this the defendant appears to have acquiesced ; but it was 
suggested on her part that the deeds which are in question 
ought to be cancelled, in order to remove the cloud which 
would otherwise rest on the title of any other boy whom she 
might adopt. For nearly a year Srinarain seems to have 
thought that this was the right and proper thing to be done, 
and to have been willing to concur in it; but in March 1866, 
he, having probably beeu advised, during a visit he was then 
])aying to Calcutta, that his right to do so was at least question- 
able, refused to do it, and determined to leave things as they 
were ; not, however, even then insisting on the adoption us 
complete and irrevocable. Thereupon the suit which has been 
before their Lordships on a former occasion was brought by the 
present defendant, seeking to have those deeds cancelled. In 
the course of that suit the validity of the adoption came in 
question : the Courts iii India pronounced against it, and decid- 
ed that the deed.s sliould be delivered up to be caucelled. On 
appeal to Her Majesty, their Lordships were of opiuiou that 
tile suit was improperly brought, and could not be maintained, 
being one in the nature of a suit for a declaratory decree, and 
brought in the absence of the cliild said to have been, adopted ; 
and they finally disinisscd it, leaving every question touching 
the validity of the adoption open (1). 

So matters remained until the plaintiff came of age, and he 
then brought the present suit to enforce his rights as an adopted 
son. 

The case made by him, and the case tried in the Courts 
below, was, not that be bad a good title by adoption by virtue of 
the deeds in questiou alone, but treated the cxecutiou of those 
• (i; 11 13. L. li, 171. 
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1880 deeds as contemporaueous witli the performance of all the cere- 
Shobhinath monies incident to an ordinary adoption. Tliere was great con- 
V. diet of evidence upon the case so set up ; and ultimately both 
^uNDifuV Indian Courts, in extremely well-reasoned judgments, found 
Dasi. that no sucli formal adoption, as was alleged, ever took place, 
and dismissed the suit. A suggestion, however, as appears at 
the end of the judgment of the High Court, was made by one 
of the counsel for the plaintiff, to the effect that, even if there 
liad been no such formal adoption as was alleged, the deeds 
themselves operated as a complete giving and taking of the 
plaintiff ; that that was all that was essential in the case of 
Sudras ; and that the adoption was completed by virtue of the 
deeds alone. 

Tlieir Lordships, by their ordinary rule, are precluded from 
going into tlie correctness of the findings of the two Courts 
upon the fact of the formal ado])tion attempted to be proved. 
This has been fairly admitted by the learned counsel for the 
appellants at their Lordships’ bar, who have accordingly argued 
only the latter point, — namely, whether the effect of the two 
deeds was not to make the plaintiff fully and completely the 
adopted son of Dwarkanatli Gliose. 

It seems to their Lordships that two questions arise upon this 
point: ^r.st, whether, according to Hindu law, an adoplhm 
can be effected, even amongst Sudras, by the mere execution, 
without more, of such instruments as those in question ; and 
secondly, whether it was the intention of the parties, when they 
put their hands to those two instruments, that such should be 
the case, or whether the execution of them was not intended to 
be a mere step in the proceedings which were to result at one 
time or another in a complete and full adoption. Their Lord- 
ships will deal with the last of those questions in the first 
instance. t 

The first thing that strikes them is the extreme improbabi- 
lity that it sliould have been the intention of the parties to make 
an adoption by the mere execution of the deeds. Yet that such 
must have been their intention, if there was then a complete 
adoption, follows from the findings of the Courts that nothing 
more was done, or, presumably, intended to be done. Such sf 
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course, of proceeding seems to be in the highest degree repug- 1880 
nnnt to the ordinary habits, feelings, and usages of tiro Hindu Shoshihaih 
families^ both of considerable respectability. That this is so is v, 
shown by the circumstance that the plaintiff has tliouglit (as the 
father in the former suit thought) it necessary to set up a case 
of formal and full adoption, with all ceremonies, whether neces- 
sary or not necessary ; being the case which has been negatived 
by the two Courts. Nor does it appear to their Lordships that 
the terms of the deeds are necessarily inconsistent with the 
finding of the High Court that such was not the intention of 
the parties. Tlie words of the deed of acceptance, no doubt^ 
are strong, and are, as translated, in the present tense. Those 
words, according to the translation on the present record, are 
these: — “I take in adoption Srinaraiu Nogendro Chandra 
Mitter, the second son of your third wife, Sriinati Monmohini, 
with the consent of all, and according to rule and usage.” In 
the record of the former case before their Lordships there is a 
somewhat different and more expanded translation of the same 
passage, the terms of which are : — I do, with the prescribed 
rights and ceremonies, adopt as my sou Nogendro Chandra 
Mitter, your second son by your third wife, Srimati Mon- 
niohini.” The words “with tlie prescribed rights and cere- 
monies” are stronger than the words ‘^according to rule and 
usage;” but even* taking, as their Lordships do, the latter to 
be the correct translation, it seems to them that the words point 
to an adoption in the customary and formal n^anner, and to 
something being done idtruy the mere execution of those two 
instruments. 

Great stress has been laid, by Mr. Branson, particularly 
upon the immediate registration of the deeds. But as to that, 
their Lordships think that, although the circumstance of regis- 
tration, as well as that of the execution, of the deeds would, of 
course, be very cogent evidence upon the main issue which was 
tried in the case, — namely, whether there had been a formal and 
regular adoption, — and might, if the other evidence that was 
given upon that point had been nicely balanced, have been 
sufiicient to turn the scale, — it is of far less weiglit upon the 
•question whether it was the intention of the parties, without 



388 


THE INDIAN LAW REPORTS. 


[VOL. VT. 


1880 more, to tr6(ifc the execution of the deeds as an adoption* It 

Shoshinath shows, no doubt, what is fully admitted, that both parties then 
Ohosb " * 

9 . s|ippo8ed that the adoption would take place at some time. 

^UNDBM Their Lordships, therefore, see no reason to differ from the 
Dasi. conclusion to which the High Court came upon the whole 
case, — tliat it never was the intention of the parties that the 
deeds should operate in the manner contended for. That con- 
clusion, they think, is very much fortified by the subsequent 
corre8])ondence that took place ; the mode in which the child 
was treated, going from one house to the other ; and the clear 
willingness of the father at one time to treat the adoption as 
simply inchoate, and something which could be given up, so 
that the defendant might carry out her pur[)ose of performing 
the wishes of her husband by adopting another child. The 
circumstance, moreover, which the Courts have laid great 
stress upon, that, ou the occasion of Dwarkanath’s sradhy the 
boy supposed to be adopted was not present, and took no part 
in the ceremony, is strongly confirmatory of the notion that 
all parties then considered that at that time the adoption was 
not complete, but remained, to some extent, still in fieri. 

That being so, it is unnecessary for their Lordships posi- 
tively to decide the first question, — namely, whether there can 
be, according to Hindu law and u.sage, an adoption simply 
by deed, and without that corporeal delivery and acceptance 
of the child which is almost universally treated us the essential 
part of an adoption in the dattaka form. They desire, however, 
to say, that they are very far from wishing to give any counten- 
ance to the notion that there can be such a giving and a taking 
as is necessary to satisfy the law, eveik in a case of Siidras, by 
mere deed, without an actual delivery of the child by the father. 
There is no decided case which shows that there can be an adop- 
tion by deed i^ the manner contended for ; all that has been 
decided is that, amongst Sudrus, no ceremonies are necessary 
in addition to the giving and taking of the child in adoption. 
The mode of giving and takiikg a cliild in adoption continues 
to stand on Hindu law and on Hindu usage, and it is perfectly 
clear that, amongst the twice-born classes, there could be no such 
. .adoption by deed, because certain religious ceremonies, the datta^* 
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homam in particular, are in their case requisite. Pie system 1880 
of. adoption seems to have been borrowed by the Sudras from Shoshinath 
these twice-born classes; whom in practice, as appears by 
several of the cases, they imitate as much as they can ; adopt* Krishfta- 

, ^ •' * ^ SUMDERI 

iiig those purely ceremonial and religious services, which it is Bisi. 
now decided are not essential for them, in addition to the giving 
and taking in adoption. It would seem, therefore, that, accord- 
ing to Hindu usage, which the Courts should accept as govern- 
ing the law, the giving and taking in adoption ought to* take 
place by the father handing over the child to the adoptive 
mother, and the adoptive mother declaring that she accepts the 
child in adoption. 

For these reasons, their Lordships think that no ground has 
been laid for disturbing the judgment of the High Court; and 
they will, therefore, humbly advise Her Majesty to affirm that 
judgment, and to dismiss this appeal with costs. 

Appeal dismissed. 

Solicitors for the appellants: Messrs. Barrow and Rogers. 

Solicitor for the respondent: Mr. T. L. Wilson. 

APPELLATE CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 

CHATRAPUT SINGH (Plaintiff) v. GRINDRA CUDNDER ROT jggo 

AND ANOTHER (DEFENDANTS).* AugUSt 27. 

Sale of Government Revenue-paying Lands^Purchaser's Liability. 

Government revenue does not become due from day to day, but at certain 
8pecifi6<l times, accordin'; to the contract of the parties, or the custom of the 
district in which the hinds liable to pay such revenue are situate. It is not, 
therefore, liable to apportionment; and the person who is the owner of a 
revenue-payin;; estate at a time when the payment of the revenue falls due, is 
the only person liable for its payment. 

The purchaser of an estate which pays Government revenue, takes it subject 
to all reveuue and cesses, whether in arrear or accruing. 

* Appeal from Original Decree, No. 243 of 1879, against the decree of 
Baboo Sree Nath Roy, Subordinate Judge of Hooghly, dated the 3th July 
•1879. 
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1880 Held therefore, in a suit bj n purchaser for a certain sum for Government 
Chatbaput venue and cesses, which became due after the date of, though due for a 
Singh period previous to, his purchase, which sum he alleged he had been compelled 
Grindba interest in the subject of his purchase, that he was not 

Ghundbb entitled to recover. 

Boy. 

The facts of this case relevant to the report are stated in the 
judgment of the Court. 

Baboo Smnath Dass and Baboo Rashhehary Ohose for the 
appellant. 

Baboo Moliimj Mohun Roy and Baboo Prosonno Oopal Roy 
for the respondents. 

White, J. — The appellant was the plaintiff in the lower 
Court, and tliat Court dismissed his suit without going into 
evidence. The question, therefore, to be determined upon this 
appeal is, whether in his plaint lie stated a case wliich, if proved, 
would entitle him to the relief which he sought against the 
defendants. The following are the mateiial allegations in his 
plaint That, on the 9th of December 1873, he purchased an 
eight-anna share of a large zemindari under a decree tliat was 
obtained against the defendants ; that, after tliat date, a large sum 
of money became due in respect of tlic third quarter’s Govern- 
ment revenue for the year 1878-79, and also in respect of the 
road cess and public works cess for the same quartei- ; that on 
the 13th January 1879, the last day for paying the same, he 
paid the entire amount into the Government treasury; that, 
prior to the date of his auction-purchase, he had no right in the 
property which he had bought ; that the defendants, down to 
the 8th of December 1879, were owners of the mehal sold and 
entitled to realife rent from the tenants ; and that he was com- 
pelled, in order to save his interest in the mehal, to pay the 
amount that so became due for revenue and cesses. 

His plaint prays for a declaration that he is entitled to re- 
cover from the defendants a proportionate amount of the 
Government revenue, road cess, and public works cess payable 
in respect of the mehal from the 29th of September to the 8tb 
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of December 1878, and for a decree for that proportionate 
amount. 

It is admitted by the appellant that his title to the eight annas 
share of the zemindari dates from his purchase, — namely, the 9th 
December 1878, and that the revenue and cesses which he .seeks 
to apportion, although accruing from an earlier date, did not 
become due until after the 9th of December 1878, when the 
eight annas share had, by virtue of the purchase, become vested 
in himself. It is also admitted by his pleader that the sale was 
not made under the revenue-sale law. Government revenue 
does not become due from day to day, but at certain specified 
times, according to the contract of the parties, or the custom 
which may prevail in the district. The same remark applies to 
the cesses mentioned in the plaint, which are payable along 
with, and under the same conditions as, revenue. Therefore the 
liability to pay revenue in this case was a liability which first 
became due after the appellant had acejuired his title. As the 
payments did not become due until after he had become owner 
of the estate, and he bought under no special stipulation which 
allowed of the payments being apportioned, I am of opinion 
that the doctrines neither of contribution nor of apportionment 
apply, but tliat he is liable to discharge the wliole amount of 
the payments, and cannot make the judgment-debtors pay any 
portion of them. 

There is another view of the case presented by the lower 
Court, which to my mind seems also a sound one, namely, that, 
upon the facts alleged, the plaintiif must be held to liave pur- 
chased at the auction the eiglit annas share of the mehal with all 
revenue and cesses that may be either due or acciming due at 
the time of his purchase. Kevenue and the public cesses men-, 
tioned constitute a standing incumbrance and first charge upon 
the land subject to them. A man who purchases an estate 
which pays revenue and cesses to Government, knows that the 
estate is by the law chargeable with this revenue and cesses, 
whether in arrear or accruing, and that unless he pays the same 
he will lose his purchase. In tlie absence of any express stipu- 
lation to the contrary in the proclamation of sale, he must be 
4aken to purchase the estate subject to the discharge of these liabi- 
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Chatbaput tect himself from these liabilities by taking them into account 
Singh ° 

f,, in estimating the value of what he is about to buy, and regulat- 

Ch^dkb ‘“S biddings accordingly. 

Roy. The proposition is supported by authority. The lower Court 
refers to the cases of Obhoy Chunder Bundopadhya v. Nilamhur 
Mookerjee (1) and Sheikh Khoda Bwksh v. Degumhuree Doseee (2) ; 
and we are also referred to another case decided by Mr. Justioe 
Louis Jackson and Mr. Justice McDonell on the 20th January 
1876, Special Appeal No. 706 of 1875. The cases of Obhoy 
Chuiider Bundopadhya v. Nilambnr Mookerjee (1), and Sheikh 
Khoda Baksh v. Degwmburee Dossee (2), although not cited in the 
judgment of Mr. Justice Jackson, are yet cited in the judgment 
of the lower Court then under appeal, and are approved of by 
the High Court. 

The appeal is dismissed with costs. 


Field, J. — In this case the plaintiff purchased a moiety of a 
revenue -paying estate at a sale held in execution of a decree. 
The date of the sale was the 9th December 1878 ; and it is ad- 
mitted on both sides that the case is, governed by the Full Bench 
decision in Bhymb Chanler B timlopadhya v. Soadamini 
Dabee (3), — tliat is to say, that the plaintiff’s title accrued from 
the date of sale, — namely, the 9th December 1878. After the date 
of sale the judgment-debtor made objections, and the sale was 
not confirmed until the 10th March. Meanwhile an itistalment 


of Government revenue became payable on the 13th January 
1879; and this, together with the road cess and public works 
ce.ss, amounting in all to Rs. 15,833 annas 12, was paid by the 
plaintiff. 

The ground upon which the plaintiff seeks to recover from 


the defendants their share of tliis sum, is set forth in the 4th 
paragraph of thi plaint in the following words : 


“ AlS the defendants were owners of the mehal sold and were 


entitled to realize rent from the tenants of that mehal from the 


29th of September 1878, the first day of the aforesaid third 


(1) W. R. (1864), 73. (2) /rf., 207. 

(3) 1. L. R., 2 Culc., 141. 
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quarter up to 8th December, and as they held possessiou thereof 1880 
during that time, and as the plaintiff had no right to realize the CHATBim 
rent of the period antecedent to his ajiction-purchase, the defend- 
ants are bound to pay the collectorate revenue and the road cess chundbb 
and public works cess of the above period.” Roy, 

In other words, the plaintiff contends, that as the defendants 
were in receipt of the rents and profits of the estate up to the 
8th December 1873, they ought to pay the Government revenue 
and other outgoings up to that date. At first sight it does ap- 
pear somewhat inequitable that the person who has received 
the profits and rents should not by law be compelled to pay the 
outgoings; but I think there can be no doubt that upon the 
authorities we are concluded from making any other decree in 
this case than that which has been made by the lower Court. 

There is no law providing for the apportionment of Government 
revenue in such cases. According to the law of landlord and 
tenant rent is not apportionable in these provinces, and the 
defendants would not therefore be entitled to have the rents 
payable by the tenants apportioned so as to entitle them to 
recover exactly the rents due up to the 8th December 1878. 

The principle upon which the apportionment of revenue is claim- 
ed would not, therefore, be supported by the apportionment 
of the rent. 

If this be regarded as a suit for the recovery of money paid 
to the defendants’ use, there must be either an express or im- 
plied promise on the part of the defendants to pay that money. 

Tliat there was any express promise has not been contended, and . 
the circumstances are wanting from which a promise could be 
implied. The law under certain circumstances implies a pro- 
mise when money is paid by A which B was lawfully bound to 
pay. In the case before us, it is impossible to say that B was 
lawfully bound to pay this money. According to the revenue 
law of these provinces, the estate must first have been sold for 
the realization of Government revenue due thereupon, and B, 
or the defendants in this case, could have been compelled to 
pay this money only if, after the estate had been sold, the arrears 
of Government revenue had not been realized from the sale-pro- 
^seeds. It is not contended, and there is no evidence, that, if 
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Chatbaput not have been realized from the sale-proceeds ; and, therefore, 
.t^hat the personal liability of the defendants would have arisen. 
CnraDM ^ therefore, that no grounds exist from which a promise 

Boy. on the part of the defendants to pay this money can be implied. 
I concur in dismissing the appeal 
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RAJRUP KOER (Plaintiff) v. ABUL HOSSEIN and others 
(Defendants). 


[On Appeal from tbe High Court of Judicature at Fort William in Bengal.] 


Limitation Act {IX of 1871), m. 24, 27 ; schcd, «, art ^X^part Presump- 
tion of Title founded on long continued User^Easement^ Obstructing a 
Watercourse ’^Continuing Act of Wrong. 


More than twenty years, and possibly fifty or sixty, before suit, the plain- 
tifi’a ancestors and predecessors in estate had constructed and used a pdin^ 
or artificial w.atcrcoarse, on the defendants’ land, making compensation to 
them. Tlio pdin^ by a channel at one part of its course, contributed to the 
water in a tdl^ or reservoir, belonging to the defendants ; and by a channel 
at another part, took the water which overfiowed from the /d/, after the 
defendants had used as much of the water therein as they required. Less 
than twenty years before the suit, the defendants, without authority, obstructed 
tbe flow of water along the pdin in several places. The Courts below difiered 
as to whether some of these obstructions had not been made more than two 
years before tbe suit, the rest having been made within that period. 

Held^iXieX the provisions of Act IX of 1871, a remedial Act, and neither 
prohibitory nor exhaustive, did not exclude, or interfere with, the acquire- 
ment of rights otherwise than under them. A title might be acquired under 
that Act by a person having no other right at all ; but it did not exclude, 
or interfere with| other titles and modes of acquiring easements. And 
8. 27, by allowing a user of twenty years, if exercised until within two 
years of suit, under the conditions prescribed, to give, without more, a title, 
did not prevent proof of an easement founded on another title independently 
of the Act. Such a long enjoyment as the plaintiff had proved should be 


* Present:— Sir J. W. Coltilb, Sib B. Peacock, Sir M. E. Smith, and 
Sir B. P. Collier. 
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referred to a legal origin, and the long user of the pdh and of the super* 
fluouB water of the tdlf afforded evidence giving rise to a presumption that a 
grant, or an agreement, had been made creating an easement. Although, 
on the assumption that some of the obstructions in question had existed for 
more than two years before the suit, the plaintiff mij^ht not have shown a 
right under Act IX of 1871, s. 27, yet he did not require its aid. 

Held also, that such obstructions being continuous acts, as to which the 
cause of action accrued de die in dienty Act IX of 1871, sched. ii, part v, 
cl. 31, fixing two years from the date of the obstruction ns the period of 
limitation *^for obstructing a watercourse,** did not preclude a suit com- 
plaining of obstructions though miide more than two years preceding the 
date of the commencement of the suit. , 

Appeal, by special leave, from a decree of a Division Bench 
of the High Court of Bengal (23rd February 1877), reversing a 
decree of tlie Subordinate Judge of Gy a (1 7 th August 1875), 
and restoring a decree of the Sudder Munsif of Gya (26th 
August 1874). 

In January 1874, this suit was brought by Maharaja Ram- 
kisseii Singli, Baja of Ticari, in the Gya district, against the 
respondents, who were the owners of a village, Mouza Mora, 
in the neighbourhood of a zemindary, named Mehal Sunaut 
Parwariya, belonging to the Raja. Mouza Mora was situate 
between the Baja’s zemiudiu'y and the commencement of a pain, 
or artificial watercourse, which brought water from a stream 
called the Phalgu Naddee to the Raja’s Mehal. This pain, 
named Pain Desain, had been made by the Raja’s ancestors on 
lands belonging to Mouza Mora, and on its course over the 
lands of that village towards Mehal Suuaut Purwariya, it was 
connected with a tat, or reservtur, which also was within the 
boundary of Mouza Mora. 

The plaintiff claimed a declaration of his sole right to Piiu 
Desain, and to the use of tlie water in the tdl. He also claimed 
an order for the closing of openings in the pain recently made 
by the defendants for the draining off of water on to their lands ; 
and for restraining them from interfering witii sluices which 
regulated the fiow of water out of the t&L 

The defendants maintained that the water in the tal belonged 
to them, and that the plaintiff had not the sole right to the use 
* of Pain Desaiu; that the opeuiugs aud obstructious oouiplaiued 
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1880 0f irere of long'staiidiug, aud that the suit for tlieir removal 
frag barred by limitatiou. 

Koeb 

V, The Sadder Munsif of Gya held^ that the right to the use of 
Ho^ein. belouged to the plaintiff, and that the defendants had 

the right to the water in the tdl, excepting the overflow, to 
which the plaintiff was entitled. He ordered, that all the open* 
ings made by the defendants in the pdirif twelve in number, 
should be closed, except two, numbered 3 and 10, as to which 
he held the suit was barred by art. 31, sched. ii, Act IX 
of 1871, they having been in existence for more than two years 
before the suit was brought. 

Both parties appealed to the Subordinate Judge of the dis- 
trict, who modified the decision of the Munsif in favor of the 
plaintiff, holding that the two years’ limitation did not apply to 
the claim. Wliilst proceedings were pending in tlie High 
Court, to whicli both parties appealed, the Baja died, and the 
present appellant was substituted for him on the record. The ^ 
judgment of the High Court (Jackson and McDonell, JJ.) 
was as follows : 

Tiie questions before the Court in this case are not unlike 
those which came before this Bench, at least before myself and 
my colleague Mr. Justice Glover, in 1870, in a case which is re- 
ported in 14 Weekly Reporter, page 349 (1), with this exception, 
that the position of ptu'ties is reversed. The ])laintiff here is 
the owner of a pain, which traverses the land of the defendants. 
It appears to me, that it is scarcely an adequate description of 
the plaintiffs right in this case to say, that he has a bare easement 
or right to pass water over the del'endants’ land for the purpose 
of irrigating his own. The evidence sliows, and the Courts 
appear to have found, that the pain was constructed by the ances- 
tors of the plaintiff a great many years ago, possibly fifty or sixty 
years, certainiji more than twenty years, for the purpose of 
irrigation: and there is part of the evidence which indicates 
that such construction was accompanied with certain advantages 
on the part of the defendants, which compensated them for 
any injury or incpnvenience caused by the construction of the 
pdin. In that state of things it seems that the defendants have, 
(l) Maharanee Indatjit Koer v. Lachmi Koer^ 14 W. R., 349. 
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at various times within the last few years, made a number of 1880 
openings in that pdin, for the purpose of drawing water, to the 
injury of the whole village. In this state of the facts, what v, 
we stated iu the case above cited would apply, and we think hossbut 
that if the defendauts were to be at liberty, without the plain- 
tiff’s consent, to construct a number of openings, and thereby 
seriously diminish the supply of water carried through the 
pain to the plaintiff’s mouza, that would cause serious disturb- 
ance, and the plaintiff would be most wrongfully injured there- 
by. But to this state of the riglits of the parties we have to apply 
the provisions of the Limitation Act; and we find that the 
plaintiff, in order that he may obtain relief in respect of an 
infringement of his easement, must come into Court witliin 
two years from the time that such infringement took place. 

The Munsif found, and it appears to us on very good grounds, 
that, as regards two of the openings from which the plaintiff 
, complained that he sustained injury, they were in existence 
much more than two years before the commencement of the 
suit. Of course, the Subordinate Judge might, if the evidence 
permitted it, come to a different conclusion upon that part of 
the case, and the respondents’ vakeel suggests that lie did intend 
to do so by the use of these words — ^ With reference to the 
dhonga and khund, the Munsif has referred to the papers 
filed by the plaintiff, but those papers do not refer to the 
dhonga and hhund in particular;’ but we do not think that, 
in these words, the Subordinate Judge meant to reverse the 
finding of the Munsif on a question of fact, for, after the 
remark which he there makes, he goes on to dispose of part 
of the case on different grounds by, as is admitted before us 
to-day, a misapplication of the law of limitation. If we 
thought that there was any ground for coming to a different 
conclusion upon this fact, we should have been inclined to 
remit the case back; but we are satisfied that the MunsiPs 
finding on this point is unassailable. Concurring, therefore, in 
the general view taken by the Court below of the rights of the 
parties, and being of opinion that the decision of the Munsif 
is correct as regards the hhund and the dhonga mentioned by 
• him, and being also of opinion that the cross-appeal filed, by 
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the plaintiff in regard to tlie nse of the tdl has no force^ we 
think that the judgment of the lower Appellate Courts so 
^uch as varies the judgment of the Munsif, must be set aside, 
and timt the Munsifs decision must be restored.” 

From this decision the plaintiff appealed. 

Mr. Woodroffe for the appellant. 

Mr. C. W. Arathoon for the respondents. 

For the appellant it was contended that the law relating to 
title by prescription had not been correctly applied^ and that 
there had been misdecision on the merits. Title was to be 
presumed after long and undisturbed enjoyment^ sOch as the 
plaintiff had shown in the continuous user of the pdin for fifty or 
sixty years. The pdiriy also, had been originally constructed 
by the plaintiff’s ancestors, from whom he had inherited the 
right to it, and compensating advantages had been conferred on 
the defendants’ village. Documentary evidence, extending 
back to 1830, had been referred to. Alter all the above, the 
plaintiff should have been found entitled to the pdin^ indepen- 
dently of the rules relating to prescription in Act IX of 1871. 
It was also argued that, as insufficient weight had been given 
to necessary presumptions, and as the finding of the Subordinate 
Judge in regard to obstructions 3 and 10 had been misread by the 
High Court, a general modification of the decree was required. 
On the questions of law, to which it was intimated that Mr. 

argument must be limited, it was contended, that 
neither the plaintiff’s title, nor his consequent right to the 
removal of all the obstructions, failed, even supposing that all 
the conditions in s. 27 of Act IX of 1871, in order to 
prove an easement, had not been satisfied. Tliat Act, as its 
preamble state^, provided rules for acquiring ownership by 
possession but it repealed no law under which title existed 
independently of it. On ancient user being established, as it 
bad been in this case, the presumption arose tliat such user 
was of right, and was lawfully founded on title. On this 
point were cited Gooroopenhud Roy v. Bykunto Chmder Roy[\) 


(1) 6W. R., 82. 
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and Mahomed Ali t. Jugulram Chandra (1). But even if the 1880 
pUintifi’s title, and his clium to the removal of the obetrnctione, Biisup 

rested on the Act, it still was unnecessary to consider whether 
or not any of the obstructious had been in existence for more 
than two years before the commencement of this suit, when 
certainly none of them had been in existence for twenty years. 
Obstructions did not amount to legal “interruption” of the 
exercise of a right, unless submitted to or acquiesced in for a 
year by the owner after notice to him, according to the ‘ explan* 
atioii ’ given in s. 27 of Act IX of 1871. On this point Alimood- 
deen v. Wuzeer AH (2) was referred to; and on the corresponding 
provisions of the English Statute, 2 and 3 Will. IV, c. 71, 

Flights. T/moius (3) was cited. It had not been shown that the 
violation of the plain tiff’s right had been accompanied by the 
submission which s. 27 contemplated, so that the plaintiff’s right 
of suit was complete under the Act if he resorted to it. Lastly, 
cl. 31 of part v of the sched. ii to Act IX of 1871 had no 
api)lication to this claim. That section must be read as govern* 
ed by the provisions of s. 24 of the Act relating to continuous 
acts, such as were the acts of obstructing the flow of water 
from the t&l, and along the p&in. The analogous rule of 
English law was laid down in Gillon v. Boddington (4) and 
WhitehoHse v. Fellowes (5), showing that in such a case there 
was a cause of action arising every day that the obstruction 
was continued. As regards damages, cl. 31 might operate 
to limit the amount recoverable, but the cause of action in tiiis 
suit would accrue day by day during the maintenance of the 
obstructions, until twenty years should have expired; upon 
the expiration of wliich period, other rights wouid h^ve arisen 
in favor of the opposite party. 

Mr. C. fF. Arathoon, for the respondents, having reviewed 
the position of the parties in regard to previous litigatiou and 
disputes about the subject of this claim, and having pointed out 

(1) 6 B. L. R, App., 84; S. C., 14 (3) 10 Ad. 8t E., 690 ; 8. 0. on 

W. R., 124. appeal, 8 Cl. and P., 231. 

(2) 23 W. R., 52. (4) 1 Ryan k Moody, 161. 

(5) 30 L. J., C. F., 305. 
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1^0 that some of the obstructions were of long standing, argued, that 
^OBs^ rights on either side, long contested, had resulted iu the partial 
V, ibe of tlie pdin by the defendants for their own purposes. The 
Ho^n. rights of the respondents in the tdl required the protection that 
had been given to them, in the decree. The survey maps 
having been referred to in connection with the above, the object 
of averting inundation was also shown to enter into the question 
of the rights of tiie parties. It was, however, contended that 
the facts had been found in the Indian Courts without any such 
difference of decision as rendered them still open to question. 
On the application of Act IX of 1871 it was argued, that the 
judgments of the High Court and the Sudder Munsif were 
correct, and Juggessur Singh v. NundluU Singh (1) was cited. 

Mr. Woodrofe in reply. 

Their Lordships’ judgment was delivered by 

Sir M. E. Smith.— This was a suit brought by Maha- 
raja Ramkisseii Singii Bahadur to establish an asserted right 
to a pdin or artificial watercourse, and also to a tdl, or re- 
servoir, and the water flowing from them through another 
estate to his own, and to obtain the removal of certain obs- 
tructions in the pdin. The Maharanee, the present appellant, 
is his widow. Several questions arising iu the suit have been 
finally disposed of in the Courts below, leaving for the decision 
of their Lordsliips the main question, which arose on the special 
appeal before the High Court, as to the effect of the Statute of 
Limitations upon two of the obstructions complained of. 

The facts necessary to raise this question may be shortly stat- 
ed : The Maharaja and his ancestors were the owners of Melial 
Sunaut Parwariya, iu the district of Gya ; and the defendants 
were the owners of au estate called Mouza Mora. The system 
of irrigation claimed by the plaintiff embraces au artificial pdin^ 
which is fed by a natural river at a point to the south of the 
defendants’ mauza. The pdin, which runs from the south in a 
northerly direction, after traversing other estates, enters Mouza 
Mora, and runs through it, and afterwards through other lauds 

(1) 20 W. R., 283. 
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to the defendants’ mehal. There is^ branching from the mam 
pdinf a channel or smaller p&in^ which helps to feed the t&l claim* 
ed by tlie plaintiff. Tlie t&l lies near the foot of some hills^ and 
is fed partly by the water which runs through the chanuel con- 
nected with the pairiy an<l partly by the rainfall from these hills. 
It appears that there is anotlier channel in a lower part of the 
t&ly which runs from it and joins the pain at a point near a bridge^ 
described in the Munsifs map. It is said there were doors or 
sluices in the bridge by which the flow of the water had been, to 
some extent^ regulated, but no question now arises with regard 
to them. The obstructions complained of were twelve in num- 
ber, consisting of dams, cuts, and other modes of obstructing or 
diverting the water from the pain. 

The general result of the litigation below is, that the plaintiff 
succeeded in establishing his right to the pain as an artificial 
watercourse, and to the use of the water flowing through it, 
except that which flowed through the branch chanuel ; but failed to 
establish his right to the water in the t&l, except to the overflow 
after the defendants, as the owners of Mouza Mora, had used 
the water for the purpose of irrigating thyr own land. That, 
generally stated, is the result of the finding as to the rights of 
the plaintiff. 

It was found in the Courts below that all the obstructions were 
unauthorised; and the plaintiff has succeeded below as to all the 
obstructions, except two, which are numbered No. 3 and No. 10. 
No. 3 is a khiind, or channel cut in the side of the pain at a 
point below the bridge which has been spoken of. No. 10 is a 
ilhonga, also below the bridge, and consists of hollow palm trees 
so placed as to draw off the water in the pain for the purpose of 
irrigating the defendants’ land. No question arises here as to 
the fact that those two works are an interruption of the plain- 
tiff’s right ; and he would be entitled to succeed as to them, as he 
has succeeded as to the other obstructions, unless he is prevent- 
ed from so doing by the operation of the Statute of Limitations. 

The Munsif has found that the Statute opposes a bar to his 
claim. The Subordinate Judge was of a different opinion, and 
reversed the Munsif’s decree. On special appeal to the High 
•Court, the Judges of that Court concurred with the Munsif, 
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and reversing the decree of the Subordinate J udge^ affirmed the 
Munsif’s judgment. 

Before adverting to the Statute^ it is necessary to see upon 
what facts the Courts based their decisionSj It appears that 
the Munsif found that these obstructions had been made more 
than two, but less than twenty, years before the institution o^ 
the suit. The Subordinate Judge found, that the two obstruc- 
tions were recently made ; and it may be inferred from his dis- 
agreeing with the inferences wliich the Munsif drew from cer- 
tain accounts which were produced, and the comments he made 
upon the latter’s judgment iu dealing with those accounts, that 
he meant to overrule the finding of the Munsif that the obstruc- 
tions had existed for two years. If they had not existed for that 
period, no question on the Statute can arise. The High Court, 
without going into the facts, construed the judgment of the Sub- 
ordinate Judge as not overruling the Munsif on the question 
of fact, and thereforo they assume that these obstructions had 
existed for more than two years before the institution of the suit^ 

Their Lordships are disposed to dissent from the view of the 
High Court, and to,come to the conclusion that the Subordinate 
Judge really did intend to overrule the finding of the Munsif 
upon the fact of the length of time during which these obstruc- 
tions had existed ; but, assuming the fact to be as the Munsif 
and the High Court have regarded it,— namely, that these obs- 
tructions had existed for more than two, but for less than twenty 
years, they think that no provision of the Statute of Limitations 
interferes with the plaintiffs right to recover in respect of them* 

The Limitation Act, No. IX of 1871, contains two sets of 
provisions, which are in their nature distinct. One relates to 
the limitation of suits, and prescribes the limitation of time for 
bringing suits after the right to sue has arisen. The other set 
relates to the iianner of acquiring title and rights by possession 
and enjoyment. The latter provisions are contained in Fart IV 
of the Act, and are introduced under tlie heading Acquisition 
of ownership by possession.” Tliey enact a mode of acquiring 
ownership by possession or enjoyment. Section 27 is as follows ; 

Where any way or watercourse, or the use of any water or 
any other easement (whether affirmative or negative), has been* 
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peaceably and openly i^njoyed by any person claiming title 
thereto, as an easement and as of right, without interruption 
and for twenty years, the right to such access and use of light or ' 
air, way, watercourse, use of water, or other easement, shall be hosb^ 
absolute and indefeasible.” Then there is this provision, on 
which the judgment of the Munsif certainly proceeded, though 
whether the High Court proceeded on that, or on the part of 
the Act which relates to limitation properly so called, may be 
open to doubt. The clause is this : Each of the said periods 
of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim 
to which such period relates is contested.” 

On the assumption of fact made by the Munsif that these obs- 
tructions had existed for more than two yeai;|8 before the suit, 
he might be right in finding that the plaintifi* had not had peace- 
able enjoyment for twenty years ending within two years before 
the institution ot the suit ; and, therefore, that the plaintiff had 
acquired no title by virtue of this Statute. The object of the 
Statute was to make more easy the establishment of rights of 
this description, by allowing an enjoyment of twenty years, if 
exercised under the conditions prescribed by the Act, to give, 
without more, a title to easements. But the Statute is remedial, 
and is neither prohibitory nor exhaustive. A man may acquire 
a title under it who has no other right at all, but jt does not 
exclude or interfere with other titles and modes of acquiring 
easements. Tlieir Lordships think that, in this case, there is 
abundant evidence upou the facts found by the Courts for 
presuming the existence of a grant at some distant period of time. 

The result of the facts which appear in evidence^ and the effect 
of the judgments of the Munsif and of the Subordinate Judge, 
are thus stated in the judgment of the High Court : “ The evi- 
dence shows, and the Courts appear to have fouud, that the 
piifi was constructed by the aucestors of the plaintiff a great 
many years ago, possibly fifty or sixty years— certainly more 
than twenty years — for the purpose of irrigation ; and there is 
part of the evidence which indicates that such construotiou 
was accompanied with certain advantages on the part of the 
» defendants, which compeusated them fur auy injury or incon- 
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veuieoce caused by the coostruction of the pdm.” This being 
ail artificial pain constructed on the laud of another man at tlie 
distant period found by the Courts, and enjoyed ever since, or at 
least down to the time of the obstruction complained of, by the 
plaintiff and lus ancestors, any Court whicli had to deal with 
the subject might, and indeed ought to, refer such a long enjoy- 
ment to a legal origin, and, under the circumstances which have 
been indicated, to presume a grant or an agreement between 
those who were owners of the plaintiffs mehal and the defend- 
ants’ land by which the right was created. That being so, the 
plaintiff does not require the aid of the Statute; and his right, 
therefore, is not in any degree interfered with by the provision 
in the 27th section, upon which the Munsif decided. 

Tliirt being their Lordsliips’ view of the case, it becomes V 
unnecessary to consider the argument addressed to them by Air, 
Woodroffe upon the effect of the clause in the same 27th section 
under the head ^ explanation,’ which defines what is to be con- 
sidered an interruption. Nor it is necessary to consider the 
doctrine laid down in Thomas v. Flight (1) in the Court of Ex- 
chequer Cliamber, and afterwards in the House of Lords, with 
reference to a similar clause in the English Prescription Act. 

Their Lordships have already observed that it appears to be 
open to doubt whether the High Court did not base its judgment 
on the part of the Statute which relates to limitation properly so 
called, — namely, on art. 31 of Part V. of the second sche- 
dule, which limits the time for bringing suits for the obstruction 
of watercourses to two years from the date of the obstruction.” 
The judgment contains this passage : “We find that the plain- 
tiff, in order that he may obtain relief in respect of an infringe- 
ment of his easement, must come into Court within two years 
.from the time when such infringement took place.” If the 
Judges reallyt meant to apply the limitation of art. 31 above 
referred to, their decision is clearly wrong ; for the obstructions 
which interfered with the flow of water to the plaintiff’s mehal 
were in the nature of continuing nuisances, as to which the 
cause of action was renewed de die in diem^ so long as the obs- 
tructions causing such interference were allowed to continue. 

(1) 10 Ad. & E., 590 ; S. C. on appeal, 8 Cl. and F., 231. 
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Indeed^ s. 24 of the Statute contains express provision to 
that effect. For these reasons^ their Lordships are of opinion 
that the judgment of the High Court with regard to the two 
obstructions in question cannot be sustained, and that the judg- 
ment of the Subordinate Judge as regards tliese obstructions 
ought to be restored. 

There remains to be noticed the contention raised as to the t&U 
Mr. Woodroffe has strongly argued that the findings as to the 
tal in favor of the defendants are wrong; and he further endea- 
voured to show by reference to the judgments that tliey were 
not conclusive on that part of the case. Their Lordships, how- 
ever, find, that there are distinct judgments of the Munsif and 
of the Subordinate Judge to the effect, that tliedefeudants had a 
proprietary right in tlie tal and to the use of the water in the 
tali and that the plaintiff had no right to the tal or to the 
water in it, except to so much as flows out of it in a natural 
course to the plain tifTs pain. To that overflow they con- 
sidered him to be entitled, but to no more. Their Lordships, 
therefore, have come to the conclusion that, this case being 
heard only on special appeal, it is not open to the appellant to 
impeach those findings ; and that, therefore, so far as this part 
of the case is concerned, they must dismiss the appeal. The 
result is, that their Lordships will humbly recommend Her 
Majesty, that both the decrees of the High Court be reversed; 
that the decree of the Subordinate Judge be affirmed ; and that 
the decree of the Muusif be modified in accordance tlierewith. 

Mr. Woodroffe desired that the language of the MunsiPs 
decree with regard to the enjoyment of the water in the tdl 
should be modified. Their Lordships, having considered what 
was addressed to them on that subject, and the language of the 
Munsifs decr^, are not disposed to interfere with it. The 
plaintiff having claimed the whole of water in the tali they think 
that the Munsif had to determine upon that claim ; and that’ 
having given only a qualified enjoyment of the water to the 
plaintiff, it was necessary, in order to arrive at what that quali- ' 
fled right was, to define the prior right of the defendants. He 
has done this in language which their Lordships, perhaps, would 
* not have used themselves, but which is sufficiently intelligible. 
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The Munsif having gone to the spot^ and having taken apparentlj 
great pains with lib decision^ their Lordships are not disposed 
alter or interfere with this part of his decree. Substantially 
it amounts to a declaration that the defendants are entitled to use 
the water of the tdl for the irrigation of their estate. If this 
should be wastefully or improperly done with reference to the 
right declared to belong to them, it may be the subject of a 
future inquiry. Their Lordships will, therefore, humbly advise 
Her Majesty to the effect above stated. 

Their Lordships have considered the question of costs. The 
]daiutiff having failed as to part of his appeal, they will follow 
the course whicli the High Court took, and give no costs to 
either party. 

Appeal allowed. 

Solicitors for the appellant : Messrs. Henderson ^ Go. 

Solicitor for the respondents: Mr. 2\ L. Wilson. 


APPELLATE CIVIL. 

Before Mr, Justice Poniifex and Mr, Justice McDonell, 

RUN BAUADOOR SINGH (Plaintipp) p. LUCHO KOOER 
(Defendamt).* 

Res judicata^ Want of Jurisdiction as to Valuation of Suii^Subseqnent 

Suit between the same Farties<^lntervenors~- Competent Court-^Rent Suits, 

A judgment of a Court not competent to try the cnsc in which the judg* 
ment is pleaded as res judicata, must, nevertheless, be held to be the judgment 
of a Court of competent jurisdiction within the rule as laid down in the 
maxim nemo debet his vexari pro eddem causa, and a. 13 of Act X of 1877; 
more especially inhere the first suit is tried, decided, and affirmed on regular 
appeal by a Bubordinate Judge, who would have been competent to decide the 
suit (had it been brought before him) in which the judgment was pleaded. 

The rule of res judicata ought to be held to apply to judgments in rent- 
suits, at least until interventions in such suits are authoritatively prohibited. 

Costs not allowed where the plea of res judicata was not raised until after 
all the evidence had been taken. 

* Appeal from Original Decree, No. 144 of 1878, against the decree of 
Baboo Matadin, Roy Bahadoor, Subordinate Judge of Gya, dated the 2l8t 
January 1878. 
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In this case^ the plaintiff stated that he and his brother IB80 
Murlidhur were, prior and up to the date of the latter’s decease, 
members of a: joint undivided Mitakshara family; and that v* 
he, on the death of his brother, became his heir. The defendant, Eoobb. 

who was the widow of Murlidhur, contended that, at the death 
of her husband, the brothers were separate, and therefore that 
she was entitled to succeed to her husband. The defendant 
had taken out a certificate under Act XXVII of 1860 to collect 
the debts of her husband, and had dispossessed the plaintiff from 
certain properties, and the plaintiff therefore brought this suit 
for possession. The circumstances of tlie case were as follows : — 

In 1268, one Bishen Singh was the head of the family, his 
two sons being the plaintiff and his younger brother Murlidhur. 

Bishen Singh was possessed of self-acquired property only, 
consisting of three milhiut mouzas and a mokurariheld under the 
Tiknri Baj of part of another mouza taken benaini in the names 
of Mutra Bawut and Dukhoo Bawut. This mokurari tenure 
was sold and purchased by a representative of the Tikari Baj 
some time between 1268 (1861) and 1275 (1868); a subse* 
quent mokurari of the same land was regranted by the repre- 
sentative of the Tikari Baj in 1275 benami in the names of 
Banwari Bawut and Eewal Bawut, and from a recital in this 
mokurari it appeared, that the pr'ior mokurari ^va3 sold, not for 
arrears of rent, but in execution of a decree ifi a suit against 
Bishen Singh. At some time between 1268 and''1270 (1863), 

Bishen Singh disappeared from his house, and it was set up for 
the first time in this suit, that the cause of his disappearance was, 
that he became a fakir ; other totally different reasons had been 
put forward in prior proceedings during the life of Murlidhur. 

The plaintiff contended that these mokuraris were taken bena- 
mi for Bishen Singh, whilst the defendant contended that the 
mokurari deeds were intended to be given, and were, benami 
for the brothers separately. 

After all the evidence had been taken, the defendant set up 
for the first time the plea of res judicata, which, she stated, 
was made out under the following circumstances,. viz » some 
time after Murlidhur’s death, viz., in July 1874, and contem- 
poraneously with the defendant’s application for a certificate to 
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^880 collect debts as heir of Miirlidliur, she instituted a suit against 
Run Baha- one Goneshi Roy, a tenant, for the sum of Rs. 53-6-10, due as 
V. pent in respect of eight annas of his holding , on the allegation 
E(^£b. transactions of Murlidliur were separate. 

Into that suit Run Bahadoor intervened by petition of ob- 
jection dated the 13th of August 1874, asserting that Murli- 
dhur was, till his death, joint with liim, and asking to be made a 
defendant. Accordingly an order was passed that he sliould 
be made a defendant ; and, on the 4th of September 1874, he 
filed his written statement as a defendant in the rent-suit. 

In that written statement he insisted that Murlidhur died in 
a state of comineusality ; that the mouza, of which the rent 
was claimed, and several otiier villages obtained by Bishen 
Singh, the father, were held in the fictitious names of their 
servants ; that no division and separation of family were ever 
made in any way ; and that he. Run Bahadoor, since Murli- 
dhur’s death, had been in possession and occupation of the 
whole of the property left by Murlidhur. On the other hand, 
the defendant, on the i4th September 1879, filed a petition in a 
certificate case, in which she alleged an absolute separation in 
1270. 

The rent-suit was heard before a Munsif, who, in his judgment 
dated the 6th of January 1875, after stating Run Bahadoor’s 
allegation that he and Murlidhur were joint, and that Murli- 
dhur died during the community of interest, raised the second 
issue as follows 

Whether, before this, the plaintiff or her husband realized 
the rent of eight annas separately ; or whether the plaintiffs hus- 
band has been receiving the rent iu his lifetime jointly with 
Run Bahadoor, and since his death Run Bahadoor alone received 
the rent of sixteen annas ? ’’ 

Upon that i|isue the Munsif proceeded to adjudicate on the 
title to the entire mokurari, under which was held the mouza, 
for the rent of which the suit was instituted ; and his conclu- 
sion was, tliat tlie brothers were in possession separately, and 
that the two brothers were separate,” arriving at this con- 
clusion on almost precisely the same documentary ovidei^ce as 
was filed in the present suit, and to a great extent on the oral < 
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evidence of tlie same witnesses as were examined in the present 
suit. 

On the 28tli of August 1875, this judgment was affirmed on 
appeal by the Subordinate Judge, holding that Bisheii Singh, 
the father, took the mokurari in the names of Banwari Bawut 
and Eewal Kawut in equal halves a fact which tlie Subor- 
dinate Judge held sufficiently indicated that a moiety was 
obtained for the benefit of his son Bun Bahudoor, and a moiety 
for that of his other son Murlidhur ; ” and that the evidence 
of Moliaranee luderjeet Eoer, Moharajah Bamkishen Singh, 
and other witnesses examined, satisfactorily proved that Bun 
Bahadoor and Murlidliur were till (at) the death of the latter 
separate, each carrying on his affairs, and paying revenue of 
his share of the mouza apart from the other.” 

The Subordinate Judge in the present suit found that a 
separation had been come to between the brothers prior to the 
death of Murlidliur, and that the defendant had continued in 
possession of the properties left by her husband ; he, therefore, 
overruling the plea of res judicata^ dismissed the plaintiffs case 
with costs. 

The plaintiff appealed to the High Court, and the defendant 
put in a cross-appeal on the question of res judicata. 

The Advocate- General (Mr. Paui^ with him Mr. C, Gregory ^ 
Baboo Mohesh Chnnder Chowanry^ Baboo Srish Chunder 
Chowdhry, and Baboo Ram Chunder Mittra) for the appellant, — 
As to the question oi res judicata, the respondent will, no doubt, 
rely on Krishna Behari Roy v. JJrojeswari Choiodranee (1); 
but I contend tliat case does not apply, as the property 
claimed in our case is not identical with that in the < rent-suit; 
The rent-suit related only to one mouza held under one of the 
mokuraris. In the rent-suit tlie present plaintiff came in as an 
intervenor, and that suit is not an estoppel to the present suit ; 
see Chunder Cooi(nar Mundul v. Nunnee Klianum (2), which 
approves of the case of Aradhun Dey v. Oolam Hossein (3). 
The Munsif was competent to try the rent-case, as that was 

(I) L. R., 2 I. A., 283 ; S. C., I. L. (2) 11 B. L. R., 434; S. C., 19 W. 
R., 1 €alc., 144. R., 322. 

(3) 8 W. R., 487. 
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1880 only of the value of Us. 1,000; but he would not be competent 
d(k!b Sing' present suit for possession of the mouza in respect 

Lucho ’of which the rent had been claimed, and therefore his judgment 
Koobb. rent-suit ought not to have the effect of res judicata in 

the present case, which he is not competent to ivy^-Mussamut 
Edun V. Mussamut Bechun (1). [Pontipex, J. — Flitters v. 
Allfrey (2) shows that a judgment of a Court not competent to 
try the case in which the judgment is pleaded as 
must, nevertheless, be held to be the judgment of a Court of 
competent jurisdiction. Ou the question of an intervener, in 
the case of Collier v. Walters (3), the person who pleaded res 
judicata was not a necessary party to the suit, but as he raised 
the question by putting in his answer, he was held to be bound.] 

Baboo Moliesh Chunder Chowdhry on the same side. — The suit 
is not res judicata, and even allowing that it is, can it be m 
judicata further than the rent-case was decided ? The sub- 
ject-matter of the first suit was the rent of particular land, 
whilst the subject-matter of the second suit is as to who 
is the proprietor of the properties in suit. There may be a 
right to recover rent wholly independent of proprietorship. 
[PoNTiFEX, J.— There is no such thing as an attornment by 
an occupancy-ryot in this country ; the person who has 
the right to rent is the proprietor.] The receipt of rent 
would be immaterial if the Court was trying the right of the 
intervener in a rent-suit — Choolie Lull v. Kokil Singh (4). 
Gohind Chunder Koondoo v. Taruck Chunder Bose (5) is not 
so strongly against us; in order to affect us, it must be 
shown tliat a distinct issue as to title was raised and decided. 
[PoNTiFEX, J.— I am told by the Chief Justice that the case is 
not correctly stated; there were several other jotes besides the 
one set out] As far as my argument is concerned, it is immate- 
rial whether tliere were other jotes. I say a distinct issue to title 
must be raised ; the case itself is distinct from this, but might 
have been in our way if the Court had raised the issue and 
decided it. In the case of Tekait Doorga Persad Singh v, 

(1) 8 W. R., 175 ; 8. C., 2 Ind. Jur., (3) L. R., 17 Eq., 252. 

N. S., 265. (4) 19 W. R., 248. 

(2) L. R., 10 C. F., 29. (5) I. L. R., 3 Calc., 145. ' 
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Tekaitni Doorga Konwari (1)^ the plaintiff raised an issue^ 
and the Court held that the defendant was bound to dis- 
close his whole defence. That case shows, that although an issue 
may be tried, and that issue may for certain purposes be con- 
clusive, yet, for other purposes, the same issue may be raised in 
another suit. The case of Booa Russoolee v. The Nawab Nazim 
of Bengal (2) shows, that although an Issue may be raised 
for one purpose, it is not conclusive for all purposes. The 
Munsif was not competent to try the case, because the value of 
the property exceeded tlie limits of the value of cases triable by 
him — Shaikh Muzhur AH v. Mussamut Basoo (3). 

The Standing Counsel (Mr. J, D. Belly with him Baboo Kalhj 
Moliun Doss and Moonshee Mahomed Yusoof) for the respond- 
ent. — The issue in the rent-suit as regards separation was 
intended to be raised. [Pontifex, J. — Su])posii)g the issue 
to have been raised and determined, was the Court competent 
to decide it ?] If I can satisfy the Court that all the pro- 
perty was held under one title, then the title of one and all the 
properties must stand or fall by the title of one of them. Then 
res judicata would apply. The mokurari pottas may be con- 
sidered to be the title-deeds of the properties of each of the 
parties. According to the case of Krishna Behari Roy v. 
Brojesioari Chowdranee (4) the present case is barred. 
[PoNTiFEX, J.— In a question of adoption, where there is a 
decision as to separation, the issue must sipply to the whole of 
the land ; but in a question of partition it need not.] The case 
of Gobind Chunder Koondoo v. Taruck Chunder Bose (5) 
decides that a suit which reopens an issue decided on the inter- 
vention of a third party in a former suit, is barred ; and the case 
of Bemola Soondury Chowdrain v. Punchannn Chowdhry (6) 
followed that decision. The case of Pran Nath Sandyal v. Ram 
Coomar Sandyal (7) decides, that an iutervenor is bound where 
the plea of res judicata had been waived in the Court below ; 

(1) L. R.. 5 1. A., 149 ; S. 0., 1. L. (4) L. R., 2 I. A., 283 ; S. C., L L. 

R., 4 Calc., 190. R., 1 Calc., 144. 

(2) 1 1 W. R., 382. (6) I. L. R., 3 Calc., 145. 

(8) 8 W. R., 47. (6) /d., 705. 

(7) 2 C. L. R., 33. 
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W80 and it further decides that the MunsiPs decision was conclusive, 
l^oE i^gh' outside his pecuniary jurisdiction. 

V. 

Lucho The Advocate-General in reply. 

Koobb. ^ ^ 

The judgment of the Court (Pontipex and McDonbll, 
JJ.) was delivered by 

Pontipex, J. (who, after going into the merits of the case 
at some length, and stating the facts material to the question of 
res judicata^ continued) : — 

The question we have now to determine is, whether the prior 
decisions affect the present suit and the title set up by the 
plaintiff as res jndicatce. It is to be observed that only 
a special appeal could be preferred to the High Court 
against the judgment of the Subordinate Judge (though, as 
a matter of fact, no special appeal was preferred), and that 
this rent-suit related to only one mouza, or part of a mouza, 
held under one only of the mokuraris. 

But, on the other baud, tlie two mokuraris, though separate, 
were exactly similar titles ; and it has never been part of the 
plaintiff’s case, that different parts of Bishen Singh’s property 
are governed by different circumstances. Indeed the evidence 
in the rent-suit a])plie8 generally to the comineusality or 
separation of the plaintiff and Murlidhur; and that was the 
issue which tlie plaintiff Bun Bahadoor raised by his written 
statement in the rent-suit. 

With respect to this, the judgment of Lord Ellenborough 
in Outram v, Mor€wood{l) seems significant, Kecovery in any 
one suit upon issue joined on matter of title is conclusive 
on the subject of such title ; and a finding upon title in tres- 
pass not only operates as a bar to the future recovery of 
damages for a trespass founded on the same injury, but also 
operates by wSy of estoppel to any action for an injury to the 
same supposed right of possession.” 

It is necessary, however, for us to examine a few of the 
Indian authorities upon this subject. 

In a case referred to Sir Barnes Peacock, in consequence 
of a division of opinion in a Bench of this Court, and reported at 
(1) 3 East, 346. 
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p. 175 of the Civil Eulings of the eighth volume of the Weekly IMP 
Be[iorter (uureported elsewhere) (1), it was held, tliat the Col- R™ Baha- 
lector’s Court, in a case under the Rent Law of 1859, and the Civil 
Court were not concurrent Courts; and therefore that a decision kookS, 

by the Collector was clearly not res judicata to affect the Civil 
Court. But while establishing this plain proposition, Sir 
Barnes Peacock, in his judgment, entered into certain ingenious, 
but 'extra-judicial, observations with respect to the doctrine of 
as applicable or not to Indian Courts. At page 
178 he says: — “It is very important also to see what would 
be the result if the question of concurrency of jurisdiction 
were put out of question. It appears to me to be of much 
more importance in this country than it would be in England, 
that, in order to render a judgment between the same jiarties 
upon the same point in one Court conclusive in another Court, 
the two Courts must be Courts of concurrent jurisdiction. If 
it were not so, the whole procedure asjegards appeals might be 
entirely changed, meaning, I presume, that different procedure 
as to appeals might apply to the two cases.” 

And again (p. 179) he says : “A bond of a very large amount 
might be set up as an answer in a suit in the Munsifs Court or 
ill a Court of Small Causes for a very small amount ; but it 
never could be held that a decision in those Courts as to the 
validity or invalidity of the bond as a defence to the suit would 
be conclusive upon the (District) Judge in a suit brought upon 
the bond, and upon the High Court in a regular appeal from 
a decree in that suit.” And again : “ It is quite clear that, in 
order tojnake the][decision of one Court final and conclusive . 
in another Court, it must be a decision of a Court which would 
have had jurisdiction over the matter in the subsequent suit 
in which the first decision is given in evidence as conclusive.” 

And again (p. 180) : “ I should be disposed to say that the 
English rule of estoppel ought not to be introduced into the 
Courts of this country, if the question should ever arise 
before me. I am at present disposed to think that such a judg- 
ment is only primd facie evidence, and not conclusive.” 

(1) The case {Mmsamui Edm v. Mmmut Beckun) is also reported ia 2 
* Ind. Jur., N. S., 265. 
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W80 The last opinion quoted has been expressly overruled by the 

Run Baha- Privy Council. The other observations, however, raised a seri- 
BooB Singh . , , , , , . 

if, ous question ; they have not been expressly, but it seems to 

Kooer. impliedly, overruled by the Privy Council ; 

and they also seem opposed to other decisions. 

Now a suit ill the Muusifs Court must be under Rs. 1,000 
in value ; from his decision there is a regular appeal on fact 
and law to the District Judge or Subordinate Judge, from 
whom there is only a special appeal on points of law to the 
High Court ; and no appeal at all, except under very special 
circumstances, to the Privy Council. If, then, the advantages 
or disadvantages with respect to appeal are to govern the ques- 
tion, whether a judgment can be relied on as res judicata, it 
would seem to follow that judgments in cases under Bs. 10,000 
and, indeed (see s. 596 of the present Procedure Code), in cases 
over Rs. 10,000, where concurrent judgments have been given 
by the original Court and first Court of appeal, and no sub- 
stantial question of law arises, would, in all cases of Rs. 10,000 
and upwards, be incapable of being pleaded as res judicata, 
because in such last-mentioned cases it would be impossible 
to predicate that there might not be an appeal to the Privy 
Council. This, to say the least, would be an extremely shifty 
and inconvenient principle to act upon ; and, as I shall pre- 
sently show, has been disregarded by the Privy Council. 

But the Advocate-General has argued, and argued with great 
force, that the judgment of a Court ought not to have the effect 
of res judicata in a case which that Court was not itself com- 
petent to try ; being iu fact the proposition contained in the 
third of the above extracts from Sir Barnes Peacock’s judgment, 
which seems to require identity, rather than concurrency, of 
jurisdiction. As for example, in the present case, the Munsif 
having a jurisdiction to try cases only up to the value of Rs. 1,000, 
was competent to try the rent-suit against Guueshi Roy, but 
was not competent to try the present suit ; nay, would not have 
been competent to try a suit for possession of the mouza in 
respect of which rent was claimed. But this contention would 
iu efifcct make the doctrine of res judicata inapplicable to suits 
tried by Munsifs except iu Munsifs’ Courts— a result which might ' 
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possibly be advantageous, but for which we fiud no author- 
ity. The 2nd seotion of Act VIII of 1859 speaks of a Court 
of competent jurisdiction.” Did it mean competent to try the 
question of title, or competent to try the second suit? The 
words are competent to try the cause of action.” 

The judgment of the Privy Council— Sinff/t v. 
sein BuxKlian (1) — refused to consider a Collector’s decision res 
judicata^ because it was not that of a Court competent to 
adjudicate on a question of title.” 

It would seem to be refining too much to confine the doctrine 
of res judicata in India to exactly parallel Courts, to hold that 
a MunsiPs judgment on a question of title should only be res 
judicata in a Munsif’s Court. One result would be,«that there 
would constantly be a preliminary wrangle as to the valuation 
of the suit. And it does not seem a satisfactory principle that 
a Munsif’s judgment should be res judicataymi^ an authoritative 
decision on title in a suit valued at Bs. 999, and not so in a 
suit on the same title valued at Bs. 1,001. 

More especially would it be a hardship in a case like the 
present (which is only an example of the general practice in 
India), where the plaintiff obtruded himself into the rent-suit, 
raised the very question he raises in this Court, and put the 
defendant, who was plaintiff in that suit, to the same expense 
and trouble as if the title to the entire property depended on the 
result. 

In the case of Soorjomonee Dabee v. Suddanund Mahapa- 
tuT (2), the Judicial Committee expressed their opinion that 
the 2nd section of Act VIII of 1859 would by no means pre- 
vent the operation of the general law relating to res judicata 
founded on the principle, nemo debet bis vexari pro eddsm 
causa.'* 

This maxim was the foundation of the decision in Collier v, 
Walters (3), and the case of Flitters v. Allfrey (4) seems to 
show that the judgment of a Court not competent to try the 
case in which the judgment is pleaded as res judicata must, 
nevertheless, be held to be the judgment of a Court of competent 

(1) 7 B. L. R., 673. (3) L. R., 17 Eq„ 252. 

(2) 12 B. L. R., 304. (4) L. R., 10 0. P., 29. 


m 
1880 > 


Bun Baha* 
nOOB SlNGB 
V. 

Luoho 

Koobb. 



416 


THE INDIAN LAW REPORTS. 


[VOL. VL 


1880 jurisdiction within the rule. For in that case the defendant 
Run Baha- Imviiig complied with the provisions of s. 39 of 19 and 20 Viet., 
V. ' c. 108, the County Court thereupon became incompetent to 
Kooer though otherwise it might, in the absence of the 

defendant’s dissent, have tried it; and the present case especi- 
ally falls within the wholesome principle expressed in the judg- 
ment of that case (p. 42): ^^It would in our judgment be 
against principle and authority, if a party, having tried an 
experiment in a County Court, could, when judgment was 
against him, proceed again in another Court, not by way of 
ai)peal, but by merely varying tlie form of procedure, or forcing 
the opposite party to proceed for redress in respect of the same 
question as had been previously litigated, again harass his 
antagonists for the same cause, and take his chance of success in 
another Court, wlien he has previously failed in a Court of. com- 
petent jurisdiction.” 

The I3th section of Act X of 1877 seems to support this view ; 
for it enacts, that no Court shall try any issue, &c.’' {reads s. 13). 
And this section being in a Procedure Act, must, we think, be 
taken to be declaratory of the existing law. We think it clear 
that the issue of separation was ^•'directly and substantially ” iu 
issue in the rent-suit ; and though the Muusif was not competent 
to try the present suit, we think he was competent to try, and 
at the instance of the present plaintiff did try, iu the rent-suit, 
the issue on which the present suit depends. 

Moreover, if the question of advantage or disadvantage in 
respect to ultimate appeals is to be disregarded, as we think the 
Privy Council case hereafter referred to shows, then it is import- 
ant to remember that the rent-suit was also tried and decided on 
regular appeal, both as to law and fact, by the Subordinate 
Judge, whose Court was a Court competent to try the present 
suit. * 

We do not refer to the Full Bench decision in -the case 
of Gobind Cliunder Koondoo v. Tarucic Chnnder Bose (1), be- 
cause there, as we have been informed, both decisions were 
in the Munsif’s Court, otherwise that case would be conclusive 
on the question. 


(1) I. L.R., 3 Calc., 143. 
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There are, however, two decisions of this Court in which, be- 
ing cases instituted in the Court of the Subordinate Jndge, 
judgments of the Munsifs Court were regarded as having the 
effect of res judicata. These cases are : Bemola Soondury Ghow- 
drain v. Punchanun Chowdhry (1) and Nund Kishore Singh V. 
Huree Pershad Mundul (2). It is true, as pointed out by Mr. 
Justice White in the case of Toponidhee D/iirj Gir Gosain v. 
Sreeputty Sahanee (3), that in both these cases the Judges were 
prepared to arrive at the same conclusion on other grounds. 
But in effect the question seems to have been substantially 
settled by the Judicial Committee in the case of Krishna 
Behari Boy v. Brojestoari Chowdranee (4). 

In one sense, no doubt, the two Courts in that case hodidentical 
jurisdiction, for any suit which the District Judge was compe- 
tent to try, the Principal Sudder Ameen (now called the Subor- 
dinate Judge) was also competent to try, if the District Judge 
appropriated the case to his Court for hearing. But practically 
(and this in effect meets the objections of Sir Barnes Peacock 
as to the advantages or disadvantages with respect to appeals) 
and as the matter actually stood, the jurisdictions were not iden- 
tical ; for when a Principal Sudder Ameen tried cases valued 
at over Ra. 5,000, the appeal lay direct to the High Court both 
on fact and law ; but when he tried cases under Bs. 5,000, the 
appeal lay on law and fact to the District J udge, from whom 
only a special appeal on point of law lay to the High Court. 
The fact that the District Judge might have tried the case 
as an original case, does not prevent the Court of the Principal 
Sudder Ameen being a subordinate Court to that of the Dis- 
trict Judge in cases under Bs, 5,000, heard by the Principal 
Sudder Ameen. 

In the case before the Privy Council, the judgment of the 
Principal Sudder Ameen in the first suit, as the suit was valued 
under Rs. 5,000, went on regular appeal to the District Judge, 
and from him, only on special appeal, to the High Court. The 
judgment of the Principal Sudder Ameen having been afiSrmed 


(1) I. L. R., 3 Calc., 705. (4) L. R., 2 1. A., 283 ; S. C., I. L. 

(2) 13 W. R.,64. R., 1 Calc., 144. 

* (3) 1. L. R., 5Calc.,*832. 
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1880 by both Courts, was held to have the effect of res judicata 
Run Baba- upon the second suit heard primarily by the District Judge, 

DOOB SlNOn ' , . t TT. 1 1 1 a 

.which went up to the High Court on regular appeal, and 
Koobb. to the Privy Council. 

We think that the rule of res judicata ought to be held to 
apply to judgments in rent-suits, at least until interventions in 
such suits are authoritatively prohibited ; otherwise all the incon- 
venience and hardships which the rule is intended to obviate 
must continue to exist. 

Upon the whole, therefore, though with regret, we feel we are 
bound to hold that the judgment in the rent-suit on the substan- 
tial issue of separation must be regarded as res judicata govern- 
ing the present suit, and we must, therefore, affirm the decision 
of the Court below; though we differ from its judgment both on 
the merits and on the question of estoppel, but as the plea of 
res judicata was not raised until after all the evidence had been 
taken and great expense incurred, we think each party should 
bear his and her own costs both in this Court and in the Court 
below, and we direct accordingly. We dismiss the appeal of the 
plaintiff, and allow the cross-appeal of the defendant. 

Appeal dismissed and cross-appeal allowed. 

SMALL CAUSE COURT REFERENCE. 

, Before Sir Richard Garth^ Kt.^ Chief Justice^ and Mr. Justice Poniifex, 
FRECK r. HARLEY. 

^ . Costs-^ Abatement or Dismissal of Sait for want of Jurisdiction^Presidcncjj 

Small Cause Courts Act {IX of 1850), ss. 42, 52. 

Where a plea to the jurisdiction of the Small Cause Courts established 
under Act IX of 1850 is successful, the judgment ought to be one dismissing 
the suit. But whatever t)ie form, it should be stated that the suit abates or 
is dismissed ** for want of jurisdiction.’* ' In such u case the Court bus power to 
award costs to t1|e defendant. 

> This was a case referred from the Calcutta Court of Small 
Causes. The reference stated as follows : — 

This suit was instituted on the 2nd April 1880, and heard by 

* Case stated for the opinion of the High Court under the provisions of Act 
IX of 1850, by H. Millett, Esq., and .K. L. Baiierjee, Esq., Judges of the 
Calcutta Court of Small Causes. 
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the First Judge in the first instance on the 24th May. The 
First J udge was then of opinion, that the suit ought to be dis- 
missed 00 a point of law and also on a question of jurisdiction ; 
and he accordingly dismissed the suit, and certified it as a fit 
case for counsel and attorney, awarding to counsel two gold 
mohurs and to attorney one gold mohur. 

Against this decision an application for a new trial was 
made on the following grounds : — (i) that the Court, having no 
jurisdiction in the case, was wrong in making an order for costs; 
(ii) that the Court sliould have merely noted the abatemeut 
of the suit on the record, and had no jurisdiction to dismiss the 
suit. 

Tliis application was allowed on the 26th June 1880. The 
only question now raised before us is, whether the original order 
as to costs was good or not, plaintiff’s pleader admitting that the 
Court has no jurisdiction. 

It is necessary to state that, up to the present time, in questions 
connected with jurisdiction, this Court has always followed the 
decision in Lmoford v. Partridge (1). The Court of Exchequer 
in that case laid down the rule, that wliei’e a County Court has 
no jurisdiction to hear a case, it has no power to award costs ; 
and that the ;)roper order should be that the suit should abate. 
It based its decision on ss. 79 and 88 of 9 and 10 Viet., c. 95 (the 
County Courts’ Act), which are identical with ss.42 and 52 of Act 
IX of 1850, the Act which governs this Court. The former (d* 
these sections gives power to the Court to award costs to the 
defendant when he sliall not admit the demand; and the latter 
gives the Court power to apportion the costs of any action or 
proceeding before it, not therein otherwise provided for, in such 
manner as it shall think fit. Tlie same conclusion as in 
ford V. Partridge (1) was arrived at in Peacock v. The Queen (2). 
The question again occurring in Diss Urban Sanitary Author 
rity V, Aldrich (3), the contrary opinion was arrived at, although 
Peacock v. The Queen (2) was cited as an authority. The Court 
in the last instance seems to have followed McIntosh v. The 
Lord Advocate (4). 

(1) 1 H. & N., 621. (3) L. R., 2 Q. B. D., 285, note. 

‘ (2) 4 C. B., N. S., 264, at p. 2G8. (4) L. K., 2 App. Cas , 41, at p. 78. 
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" It was again raised in The Great Northern Committee v. 

FaECK (1), in which previous cases^ except Lawford v. Par^ 

Hablby. .fridge (2), were referred to ; and Cockburn, C. J., gives his opU 
iiion thus: ‘ The respondent is entitled to avail himself of the 
objection, and he is obliged to come here and inform us of the 
‘absence of jurisdiction, for if he did not, the objection would not 
appear and judgment would be given against him. As he is obliged 
to come here by the act of the appellant, he is entitled to his costs. 
It is clear that, to some extent, there is jurisdiction over the sub- 
ject, for tlie Court has jurisdiction to hear and determine whether 
the appeal lie or not. I am of opinion tljat, under these circum- 
stances, there is jurisdiction to give costs.’ Such reasoning us 
has been very ably put by Mr. Allen, the defendant's counsel, 
commends itself to the intelligence.” 

The following decisions, under the general power to award 
costs given by s. 187 of Act VIII of 1859, were also referred 
to as bearing on the question : — Oopal Chiiuder Bose v. Dhurun 
Bhur Roy (3), Maharajah Jugesshur Bunwaree Gobind v. Seet 
Cliunder Sircar (4), Punchanun Oltose v. Brojendro Narain 
Deb (5)yiu all of which it was held that, where a suit or an appeal 
is dismissed for want of jurisdiction, the Court has power to 
award costs to the successful party. 

The learued Judges were of opinion that the weight of the 
authorities was in favor of the Court having power to award costs, 
wliether it has jurisdiction to hear the matter or not, and there- 
fore gave judgment that the suit should abate, and that the plain- 
tiff should pay costs to the defendant, contingent on the opinion 
of the High Court on the following questions : — 

(i) Whether the judgment, where the Court has no juris- 
diction, should be, that the suit abates or that it be dismissed ? 

(ii) Whether, where this Court has no jurisdiction, it has 
power to awar^l costs to the defendant ? 

Ihe opinion of the High Court was as follows : — 

Garth, C. J.-— It appears to us that the real answer to this 
suit was rather a matter of law than of jurisdiction, but we 

(1 ) L. R., 2 Q. B. D., 284. (3) Marsh. Uep., 311. 

(2) 1 H. A N., 621. (4) Id., 376. 

(6) 1 Ind Jur. (N. S.), 38. • 



VOL. VL] 


CALCUTTA SERIES. 


think that the questions referred sliould be answered as follows : 1B80 

‘ (i) A plea to the jurisdiction is a plea in bar ; and, thereforej Fbeck 

the proper judgment would be, that tlie suit be dismissed; but Ha^y. 
whatever may be the form used, it should be stated that the suit 
abates or is dismissed “ for want of jurisdiction,” otherwise tlie 
plaintiff might be prejudiced when he brings his suit in another 
Court. 

(ii) We think that the Court has power in such a case to 
award costs to the defendant. The question of jurisdiction is 
one whicli the Court is bound to try, and as the plaintiff invites 
the trial by bringing his suit, it is only right that he should pay 
costs if he turns out to be wrong. It a])pears to us that the 
cases of Lawfonl v. Partridge (1) and Peacock v. The Queen (2) 
liave been virtually ovq^*ruled by the case of McIntosh v. llie 
Lord Advocate (3). 

APPELLATE CIVIL. 

Before Sir Richard Garih^ /{/., Chief Justice^ and Mr. Justice MitUr. 
jSHOSIII SIIIKIIURESSUR ROV, a Wabd op Court, by his Mothee 

(Defendant) d. TAROKESSUR ROY (Plaintiff).* Sept. 9. 

Hindu IjaW'^Will^Cnnstruction of Will ^Restriction of Gift to Male 
DesccndavU void-~'llow such a Gift should be construed., 

A gift by will upon condition that the subject-matter should descend to 
heirs male only, is void by Hindu law. 

Ry his will a Hindu testator made a gift of certain immoveable property to 
his nephews and their descendants in the male line with a condition that, ** if 
any of them die childless, then his share shall devolve on the survivors of my 
nephews and their male descendants, and not on their other hturs.” 

Held, that the gift was bad in so far as it restricted the subject-matter of 
the gift to male descendants, but that the language used relating to the gift 
over to the testator’s surviving nephew or nephews, was not inconsistent with 
the intention of the testator that the whole augmented share should pass 
to the plaintiff, the sole surviving nephew ; but that, having regard to the 
doctrine frequently acted upou by the Courts of India, he was only entitled 
to a life-estate therein. 

• Appeal from Original Decree, No, 205 of 1878, against the decree of 
Baboo Jodu Nath Mullick, First Subordinate Judge of Rnjshabye, dated the 
2nd May 1878. 

(1) 1 H. & N., 621. (2) 4 C. B., N. S., 264, at p. 268. 

(3) L. R., 2 App. Cub., 41, ut p. 78. 
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1 880 This was a suit brought to rfcover possession of an eight- 

Shobhi anna share in two mouzas, together with mesne profits since 
SUB Boy itho period of dispossession. 

Tabokbssub The plaintiff stated that Raja Chunder Shikhufessur Roy, 
liis uncle, by a will dated 2nd Srabun 1272 (16th May 1865), 
bequeathed under the 8th clause, an eight-anna share in three 
estates, to Kumar Tarokessur Roy (the plaintiff), Kumar Jugodis- 
sur Roy, and Kumar Sibessur Roy, his brothers, providing “that 
they should possess the same in equal shares, having no right to 
alienate the same by gift or sale, but that they, their sons, grand- 
sons, and their descendants in the male line should enjoy the 
same : if any of them die childess, which God forbid, then his 
share shall devolve on the survivors of my nephews aud their 
male descendants, and not on tlieir otherjieirs;'’ that, on the death 
of the testator in 1273 (18GG), his widow made over posses- 
sion of the said properties to the father of the [)laiutiff, as guar- 
dian of the plaintiff aud his two brothers, but subsequently 
again took possession of the properties and made them over to 
the Court of Wards on behalf of her minor son (the defendant) ; 
and that both the plaintilf brothers died unmarried. 

The widow of the te.stator, as representative of her minor son, 
contended, that the will had been tampered with; that the 
alleged gift to the nephews of the testator was contrary to Hindu 
law; aud that, according to the will, the plaintiff and his brothel's 
took only a life-interest in the properties, the gift ^beyond the 
life-interest being void ; and that the two brothers of the plain- 
tiff having died, their shares reverted to the testator's lawful 
heirs. 

The Subordinate Judge held, that the will had not been 
tampered witli, but that the testator had intended to tie up his 
estates in the direct male line, contrary to the Hindu law ; but 
further added|tliat as the plaintiff survived his other brothers, 
that part of the will which provided that, in the event of any 
one of the nephews dying without issue, his share was to go 
over to the surviving nephew, was capable of taking effect, aud 
therefore the plaintiff was entitled to a decree for possession 
of the cight-anna share of the estates with wasilat. 

The defendant appealed to the High Court. i 
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. The Advocate-Oen^ral (Mr. ff. 0. Paul, with him Baboo 
Annoda Pershad Banerjee) fop the appellant. — I contend 
that the will is a forgery, the original will having been 
altered by interpolating leaves ; the will which the testator 
made had his seal at the top and end of each page. Clause 8 is 
entirely inconsistent with the schedule, and this discrepancy 
has not been mentioned by the Judge. The testator has, by the 
words of the will, attempted to make a species of estate-tail, 
which he cannot do ; see The Tagore case (1). Can the donee, 
therefore, have more than an estate for life ? If the estate which 
the testator intended to give was one which the law prohibits, effect 
cannot be given to his intention ; and here it is clear, he endea- 
voured to give more than a life-estate. See Bhoobun Moliini 
Debia v/ Hurrish Chunder CImvdhry (2). The gift is further 
one to a class, some persons of which were not in existence at 
the time of the death of the testator, and consequently the whole 
bequest is void — Srimati Bmmamayi Dasi v. Jages Chandra 
Butt (3) ; see also the case of Soudaminey Dossee v. Jogesh 
Chunder Dutt (4). 

The Standivg Counsel (Mr. J. D. Bell, with him Baboo Sn~ 
noth Bass) for the respondent. — The Courts are always inclined 
to assist a will as much as possible, where it is plain that the 
testator desired to make an absolute gift; and I contend that 
an absolute gift was gvfon—Mussamut Kollany Koer v. Zwc/i- 
mee Pershad (o). The present case seems very much on a footing 
with Sreemutty SoorjeemoneyBossee v. Benobundoo Mullick (6). 
[Garth, C. J. — I do not think that case applies, as, if we gave 
you an absolute estate, wo should be doing that which the 
testator directly declared should not be done ; but in Soorjee^ 
moneijs case (6) the Court were enabled to give her an estate- 
in-fee consistently with the terms of the will.] The other side 
have relied on the case of Bhoobun Mohini Bebia v. Hu'i^iish 
Chunder Clwwdry (2), but there the gift was intended to convey 

(1) 9 B. L. R., 377, nt p. 406. (3) 8 B. L. R., 400. 

(2) I. L. R., 4 Calc., 23, at p. 27 ; S. (4) I. L. R., 2 Cnlc., 262, 

C., L. R., 6 I. A., 138. (5) 24 W. R., 395. 

> (6) 9 Moore’s I. A., 123. 
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1880 more than a life-estate, intending to convey what the law pro- 
Shoshi hibits ; and their Lordships of the Privy Council put a fair con- 
''Struction on the will, and gave an absolute estate to Eassissari. 


V, 

Tabokessur 

Roy. 


The judgment of the Court (Garth, C. J., and Mitter, 
was delivered by 


j.) 


Garth, C. J. — The plaintiff brought this suit to recover pos- 
session of an eight-anna share of taluks numbered 278 and 456, 
under the following circumstances : — 

These two taluks and another numbered 96, together with 
several other estates, &c., constituted the joint property of two 
brothers, Eaja Chunder Shikhuressur Koy and Raja Mohessur 
Roy, each entitled to a moiety. The plaintiff is one of the sons 
of the latter, and the minor defendant is the sole surviving son 
of the former. When Raja Chunder Sliikhuressur died, Raja 
Mohessur had five sons living, m., the plaintiff, Kumar Jugo- 
dissur, and Kumar Sibessur, being thi’ee uterine brothers by a 
deceased wife, and Bissessur and Kopessur by his then 
living wife. Chunder Shikhuressur died on the 29th Srabun 
1272 (August 1805), leaving him surviving a widow. Ranee 
Soudamini, and only son, the minor defendant, by the aforesaid 
Ranee, and two daughters, whether by the aforesaid Ranee or 
not is not clear upon the evidence. He died at Rampur Boalia, 
the head-quarters of the district of Rajshahye, having come 
thither about ten or twelve days before his death, accompanied 
by only a few servants ; not a single member ot his family was 
about him at the time of his death. It is not disputed that 27 
days before his death, — i. a., on the 2nd Srabun 1272,— -he exe- 
cuted a will at his family residence at Taherpur, distant about 
eight or ten hours journey from the head-quarters. 

It is alleged that, by the 8th clause of this will. Raja 
Chunder ShikSiuressur bequeathed, his eight annas share of the 
taluks in claim, as well as of the taluk No. 96, to the plaintiff 
and his two uterine brothers. The clause in question is to the 
following effect : — 

“ My brother's sons, Kumar Jugodissur Roy, Kumar Tarokes- 
sur Roy, and Kumar Sibessur Roy, shall receive, for defrayment 
of the expenses of their pious acts, the following out of the • 
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ptoperties left by me, to wit : my one half share in Farganna tsso 
Chungoo, recorded as No, 278 in the Collectorate of Zilla Baj- Shobhi 
shahye in Dihi Dolil, and others appertaining to Tuppa Byas^ sub Roy 
and recorded as No. 456 ; and in Mouza Dihi Govindpur in tabokbsbub 
Parganna Sautool, recorded as No. 96 in the touji or rent-roll 
of the Collectorate of Zilla Dinagepore. The said three 
nephews shall hold possession of the above in equal shares, 
and shall pay the Government revenue of the same into the 
Collectorate. They shall have no right to alienate the same by 
gift or sale, but they, their sons, grandsons, and other descendants 
in the male line shall enjoy the same, and shall perform acts of 
piety as they respectively shall think fit for the spiritual welfare 
of our ancestors. If any of them die without leaving a male 
child (which God forbid), then his share shall devolve on the 
surviving nephews and their male descendants, and not on their 
other heirs.” 

The plaintiff further alleged, that, after the death of his uncle 
his father was allowed to take possession of the eight annas 
share of all these three taluks as guardian of his three sons. 

But from the month of Bysack 1273 B. S., Ranee Soudamini, 
on behalf of her minor sou, the defendant in this case, dispos- 
sessed him from the aforesaid eight annas share of the two 
taluks claimed in this suit ; that, subsequently, wlien tlio whole 
estate of the minor defendant was taken charge of by the Court 
of Wards, the disputed share of the two taluks also came into 
their possession. 

The plaintiff's elder brother, Kumar Jugodissur Roy, and his 
younger brother, Sibessur Roy, having both died on the 24th 
Maugh 1279 B. S. (February 1873) and the 5th Kartick 1276 
(October 1869) respectively, without leaving any male issue, 
the plaintiff claims the whole eight annas share under the terms 
of the will. The taluk No. 96 is not included in this suit, because 
it is alleged that, out of the share bequeathed by the will, he is 
in possession of four annas, the other four annas being in 
possession of the Court of Wards, not on behalf of the minor 
defendant, but on behalf of the widow of his elder brother 
Kumar Jugodissur Roy. 

• According to the provisions of the Act relating to the Court 

54 
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^880 of Wards, the sait was brought against the minor defendant 

Bhikhoms- *’^® appointed by the Court of Wards, 

BUB Roy Wi-y Horo Cfobind Bose. But the Court of Wards, by an order 
Taboktosub ^® ^8.y 1877, authorized Banee Soudamini, the 

Boy. mother of the minor defendant, to appear as his guardian, instead 
of the aforesaid manager, and thenceforward the suit was 
defended by the Banee on behalf of her minor son. 

Her defence was, that the 8th clause and several other clauses 
of the will, upon which the plaintiff relies, are not genuine, but 
were substituted by some of the amlahs of the deceased Baja 
shortly before his death in the place of certain other clauses of 
the original genuine will. It was further stated in the defence, 
that, supposing the clause in question is genuine, the bequest is 
in many i-espects invalid, and that, at any rate, the plaintiff is 
not entitled to more than a life-interest in a one-third share of 
the eight annas which the clause in question purports to bequeath. 

The lower Court, overruling the defence, decreed the plaintiff’s 
suit. On appeal all the points raised in the defence have been 
raised before us, and with reference to them two questions call 
for decision : First, whether the 8th clause of the will produced 
in this case, as that of the Baja Chunder Shikhuressur, is genuine 
or not ? and secondly, if it is genuine, upon a correct construction 
of it, what are the rights of the contending parties under it in 
respect of the eight annas share of the two taluks which form 
the subject-matter of this suit? 

(After considering the evidence the learned Chief Justice 
continued.) 

On the whole, upon a careful consideration of the evidence we 
think that the conclusion of the lower Court upon the question 
of the genuineness of the will filed in this case is correct. 

The next question is, what are the rights of the contending 
parties under! the 8th clause with reference to the taluks in 
suit. The gift in the first place is to the three brothers, includ- 
ing the plaintiff, and to their succeeding generation in the male 
lina There is this further condition that, should any of the 
brothers die without leaving a male child, then his share shall 
devolve on his sui'viving brother or brothers and their male 
descendants. , 
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We are of opinion that the condition imposed upon the gift, >W0 
that its subject-matter should devolve on male descendants only, 
is invalid. In Jotendro Mohm Tagore v. Qmendro Mohun sub Bor 
Tagore (1) the J udicial Committee observe ; — “ It follows directly TABOKESsutt 
from this, that a private individual, who attempts by gift or 
will to make property inheritable otherwise than the law 
directs, is assuming to legislate ; and that the gift must fail, and 
the inheritance take place as the law directs.” Farther on they 
say:—" If, on the other hand, the gifts were to a man and his 
heirs to be selected from a line other than that specified by law, 
expressly excluding the legal coume of inheritance, as for 
instance, if an estate were granted to a man and his eldest 
nephew, and the eldest nephew of such eldest nephew, and so 
forth for ever, to take as his heirs, to the exclusion of all other 
heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime, here, inas- 
much as an inheritance so described is not legal, such a gift 
cannot take effect, except in favor of such persons as could take 
under a gift to the extent to which the gilt is consistent with 
the law. The fimt taker would in this case take for his life- 
time, because the giver had at least that intention. He could 
not take more, because the language is inconsistent with his 
having any different inheritance from that which the gift 
attempts to confer, and that estate of inheritance which it con- 
fers is void.” 

Applying the principle enunciated in these • observations to 
the terms of the will in this case, it is clear that, under the 
bequest, the three brother’s, including the plaintiff, received the 
taluks in equal shares for their respective lives, and that the 
course of succession which was subsequently indicated by the 
testator being contrary to Hindu law, the particular estate of 
inheritance which he attempted to create was void. 

Therefore, on the testator’s death, a one-third share of the 
eight annas of the taluks in suit devolved upon the plaintiff, 
enjoyable by him for his life, and the remaining two-thirds in 
equal shares devolved upon his two brothers, enjoyable by them 
in equal shares for their respective lives. 

(1) 9 B. L. R., 377, at pp 894, 893, and 396. 
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1860 But then these brothers died, one after the other, without 
Skoshi leaving any male issue. Kumar Sibessur died first on the 6th 

SHIKHTJBBS* 0*1 

BUB KoY ^artick 1276 (October 1869), leaving him surviving the plaintiff 
Tabokessub brother Kumar Jugodissur. On the happening of 

^OY, such a contingency as this, the will provides that the share 
bequeathed to the deceased was to devolve upon the surviving 
brothers and their male descendants. This latter limitation, 


being contrary to Hindu law, is void. But the gift over to the 
surviving brothers is not invalid according to Hindu law ; see 
S. M. Soorjeemoney Dossee v. Denobundoo Mullicle (1) and the 
observations of the Judicial Committee upon that case in Tagore 
v. Tagore (2). 

For similar reasons, upon the death of Kumar Jugodissur 
without leaving any male issue, his original share {viz. J) 
devolved upon the plaintiff. It is somewhat doubtful whether, 
along with Jugodissur s original share {viz. J), the share received 
by him on the death of Sibessur also did not pass to the 
plaintiff. But having regard to the piovisions relating to the 
legacy as a whole, wo think that it was the intention of the 
testator that the whole augmented share should pass to the 
plaintiff, who was the sole surviving brother. The language 
used relating to this gift over to the surviving brother or 
brothers is not inconsistent with this intention. 


We, therefore, come to the conclusion, that the whole eight 
annas share of the two taluks, the subject-matter of this suit, has 
devolved upon the plaintiff under the provisions of the will of 
Eaja Chunder Shikhuressur. But we do not agree with the 
lower Court that the plaintiff's right thereto is absolute. His 
interest will determine with his death, and, upon the happening 
of that event, the disputed share of the taluks in question will 
revert to the legal heir of the testator. 

In modificatm of the decree of the lower Court, we decree 
the possession of the disputed share of the two taluks, which 
is the subject-matter of this suit, and declare that the plaintiff 
has therein only a life-interest. We do not interfere with the 


(1) 9 Moore’s I. A., 123, at p. 134. 

(2) 9 B. L. B., 377, see pp. 399, 400. 
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decree of the lower Court as to mesne profits, but, under the 
circumstances of the case, we think that each party should bear 
his own costs in this as well as in the lower Court. 


Befon Mr. Justice Morris and Mr. Justice Prinsep. 

In the MmEB op the Petition op NIL MONEY SING.* 
UMANATII MOOKHOPADIIYA w. NILMONEY SING. 

Probate-- Application for Order revoking Probate^ Attaching Creditor of 
Next-of-kin— Succession Act (X of 1865), s. 234. 

A judgment-creditor, who has attached property of his debtor, which pur- 
ports to have been inherited by siicii debtor from his deceased father, may, 
where the will of such deceased is set up and proved at variance to his 
interests, apply fur a revocation of the order granting probate of the will so 
set up, 

Komollochun Dutt v. Nilruttun Miindle (1) followed. 

The facts of this case material to this report are as follows 

One Bamon Dass died some time in January 1875, leaving 
him surviving liis widow Bhoyliarini Debi, his son Taranath, 
and several other sons. Nilmoney Singh, the petitioner, hav- 
ing obtained a decree against Taranath, attached, in February 
1875, certain lands purporting to be the property of Taranath 
inherited from Ins father. The widow Bhoyharini intervened 
in these attachment- proceedings; but, ou the 11th February 
of the same year, her claim was disallowed. Subsequently, on 
tbe 14tb March 1876, Bhoyliarini, in conjunction with her sons 
other than Taranath, applied for, and on the 24th -of the 
same month obtained, an order granting her probate of the 
alleged will of lier husband Bamon Dass. The probate itself, 
however, was not issued till the 21st of December follow- 
ing. On the Ist April 1876, Bhoyliarini instituted a suit 
against Nilmoney, praying for a declaration of her right to 

* Appeal from Original Decree, Nos. 108 and 109 of 1879, against the 
decree of L. R. Tottenham, Esq., Officiating Judge of Nuddea, dated the 
24th March 1879. 

(1) I. L. B., 4 Calc., 360. 
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1880 the lands attached by Nilmoney under the decree previously 
Ik ran obtained by him against Taranath. On the 22itd of Deoem- 
raa’pBnf ber 1876, Nilmoney lodged an application, under e. 234 of 
MOHErSmo'.’ the Succession Act, in the Court of the District Judge, 
tor a revocatiou ■ of the order of the 24th March grant- 
ing probate of the alleged will of Bamon Dass to the widow 
Bhoyharini. The District Judge, on the hearing of this applica- 
tion, reversed his former order granting probate, and also sub- 
sequently dismissed the regular suit instituted by Bhoyharini 
atrainst Nilmoney. The widow appealed in both cases to the 
High Court. By its judgment, dated the 8th May 1878, the 
High Court (Markby and Prinsep, JJ.) set aside the order 
made by the District Judge, reversing his previous order gran- 
iiig probate to the widow, on the ground of inadequate service 
of notice on all the parties interested under the will, and 
remanded the matter to the Court below in order that it might 
be again adjudicated upon after an opportunity had been 
afforded the petitioner to remedy this material defect. The High 
Court also reversed the order made in the regular suit institut- 
ed by the widow against Nilmoney, and remanded it to the 
Court below for rehearing. Under these orders of remand the 
Court below retried both cases, but substantially adhered 
to its former judgments, revoking the former grant of probate 
and dismissing tlie suit of Bhoyharini. 

The widow again appealed in both cases to the High Court. 

Baboo Sreenatli Dass, Baboo Mohiny Mohm Hoy, Baboo 
Hashbehary Ghose, Baboo Kashee Kant Sen, and Baboo Grisk 
Chunder Chomlhry for the appellant. 

Baboo Ambica Churn Bose and Baboo Bhowany Churn Butt 
for the respoiidint. 

The judgment of the Court (Morris andPitiNSEP, JJ.), so far 
as is material for the purposes of this report, was delivered by 

Morris, J- (^ho, after stating the facts, proceeded as fol- 
lows) The first question that arises is, whether Nilmoney Singh, 
as creditor of Taranath, has any focus standi f Whether he has . 
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such an interest in the estate of the deceased Bamon Dass as 1880 • 
gives him a ught to apply for revocation of tl^e probate granted la thb 
of his will? In support of the proposition that he cannot thbPeti- 
apply for the revocation of probate, several authorities have S onbySi^^^ 
been cited. In In the matter of Mee Tsee (1), Mr. Justice 
Norman, delivering the judgment of the Court, says ; " We . 
have no doubt of the soundness of the proposition that a 
person who is not next-of-kin, and who has no interest in the 
estate of a testator, has no right to oppose the grant of the 
probate or dispute the validity of the will. In England it 
has been held, that even a creditor cannot controvert the vali- 
dity of a will, because it is a matter of indifference whether 
he should receive his debt from the executor or from an 
administrator.” Then the case of Boij Nath Sliahoi v. Desputty 
Singh (2) is quoted to show that the learned Judges there 
considered that, in this country also, the creditors of next- 
of-kin to the deceased are not entitled to have citations 
served upon them under s. 250, Act X of 1865, calling 
upon them ^Uo come and see the proceedings before the 
grant of probate or letters of administration.” But this 
case came subsequently under the consideration of another 
Bench of this Court, of whom a member of the present Bench 
was one, in connection with the case of KomoUochun Dutt 
V. Nilruttun Mundle[2i)\ and Mr. Justice Markby, in giving 
the judgment of the Court, made the following observations: 

*^If we thought that the decision in Baij Nath Shahai v. 

Desputty Singh (2) went as far ns to hold that a purchaser 
or an attaching creditor could not apply for revocation of a 
])robate, wc should, as at present advised, refer the point to be 
settled by a Full Bench, because we should disagree from 
such ruling.” We entirely concur in the opinion here expressed 
and considered, that it is applicable to, and meets the circum- 
stances of, the present case. There is no question that Nil- 
money Singh, immediately after the death of Bamon Dass^ 
and before probate of his alleged will had been taken out, 

(1) 15\V. R.,351. 

(2) I. L. R., 2 Culc., 208 ; S. C, 25 W. R., 489. 

(3) I. L. R., 4 Calc., 360. 
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^ 1880 attached the property, which is the subject of the suit of Bhoy-^ 
In the harini, as the property of his judgment-debtor Tarat^th, to which 
thbPbti- h^ had succeeded ou the death of his father. Owing to the 
ioBEY^SiNo!' devolution of the property of Bamon Dass by natural succes- 
sion to Taranath, Nilmoney Singh has such an interest in the 
property of the deceased as entitles him to dispute the genuine- 
ness of a will which purports to divert the succession from 
Taranath to another. Under s. 234 of Act X of 1865, the 
grant of probate or letters of administration may be revoked 
or annulled for just cause; and according to illus. {c) at 
the foot of tliat section, such a just cause would be when tlie 
will, of which probate was obtained, was forged. Part XXXI, 
which succeeds s. 234, relates to the practice in granting and 
revoking probates and letters of administration. Under s. 250 
of that cliapter, the Judge, when a will is brought before him 
for probate, may issue citations calling upon ail persons claim- 
ing to have any interest in the estate of the deceased to come 
and see tlie proceedings before the grant of probate, &c. The 
words are general, and as Nilmoney Singh has, unquestionably, 
for tlie reasons above given, an interest in the estate of Bamon 
Dass, we see no sufficient cause under the Act why he should 
not be allowed to enter a caveat and oppose the application for 
probate by Bhoyhariui and the other members of the family 
interested under the will. If he has the right to enter a 
raveat regarding the grant of a probate, he can, on similar 
grounds, apply for revocation of a probate improperly granted. 
To rule otherwise would, it seems to us, work great injustice 
and shut out Nilmoney Singh from all remedy. As pointed 
out by Mr. Justice Markby, in the case of Komollochun 
Butt V. Nilruttun Mundle (1), already referred to, *‘it would 
lead to the greatest confusion if the validity of a will could 
be questioned ii^ a civil suit after the grant of probate. There 
might be any number of conflicting decisions «as to the validity 
of the will. The grant must be contested by a suit in the 
Court out of which the grant issued, and it must be contested 
before the Court sitting as a Court of probate, and not in the 
exercise of its ordinary civil jurisdiction.” We, therefore, 
(!) 1. L. R., 4 Cttlc., 360. 
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decide this first, poinfc in favor of Nilmoney Sing^ ami proceed 
now to deal^with the evidence bearing the genuineness 
or otherwise of tlie alleged will of fiamon Dass. 

I would, therefore, set aside the order of the lower Court, 
and dismiss the application of the Knja petitioner for revocation 
of the will of Bnmnn Dass, and decree the suit of the plaiutifif 
Bhoyharini with costs in both Courts (1). 


1880, - 

INTHB 
MATTBB OF 
THE PbTI* 
TION OF 
NlLMONaV 
SlBG. 


Appeal allowed. 


Before Sir Richard Oarth^ Kt^ Chief Justice, and Mr. Justice Mitter. 

JUGTANUND MISSER (PLAiNxirr) NERGHAN SINGH and fl^SO 
ANOTHER (Defendants).* 

Evidence Act {1 of 1872), s 92, prov. 3— Pare/ Evidence in addition to 

condition in Kistibundi—Part Performance of portion of obligation in 

Kistihundi, 

Per Garth, C. J.— Where, at the time of the execution of a written con- 
tract, it is orally agreed between the parties that the written agreement shall 
not be of any force until some condition precedent lias been performed, the 
rule that parol evidence of such oral agreement is admissible to show that the 
condition has not been performed, and consequently that the contract has not 
become binding, cannot apply to a case where the written agreement had not 
only become binding, but had aciuaily been performed as to a large portion of 
its obligations. 

The true meaning of the words any obligation" in the 3rd proviso to 
8. 92 of Act I of 1872 Is any obli'iation whatever under the contract, and not 
some particular obligation which the contract may contain. 

One Ram Monoratli sold certain properties to Nerghau Singh 
aud another (defendants), and desired them to pay parts of the 
purchase-money to one Jugtanund .Misser (the plaintiff), to be 
applied to the discharge of certain debts charged on the pro- 
perties. The defendants paid part of the purchase-money in cash 
to the plaintiff, and for the remainder executed a kistibuudi in 
his favor, and gave as security a mortgage on certain immore- 

* Appesl from Appellate Decree, No. 636 of 1879, against the decree of E. 

Grey, Esq., Judge of Gayu, dated the 30th December 1878, reversing the 
decree of Baboo Matadin, OlBciating Subordinate Judge of that district, 
dated the 28th August 1877. 

(I) Sec In the matter of the Petition of Bhobosundurce Dabee, post, p. 460. 
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1880 able property belonging to them. The kistibundi contained etipu* 

JuGTANUND latioDs that the pt'operty which was purchased by the defeiidantB 
t;. should be at once placed in their hunds^ (and they in accordance 
with such stipulation entered into possession), and further that 
the remainder of the purchase-money was to be paid in certain 
instalments, on failure of any one of which, the whole sum re* 
maining due should become payable. The instalments not 
being paid, the plaintiff brought the present suit to recover 
the whole sum remaining due. 

The defendants contended, that it had been verbally agreed 
between the parties at the time when the kistibundi was execuU 
ed, that the obligation to pay these instalments was not to be 
put in force until the plaintiff had puid to one Qobindhur Singh 
a debt which had been charged upon the property conveyed, 
and that, at the time the suit was brought, this debt had not been 
satisfied. 

The Subordinate Judge, on the 28th August 1877, held, that 
parol evidence could not be thus admitted to add a very import- 
ant condition to the kistibundi, and decreed the suit with inter- 
est in favor of the plaintiff. 

On the 29tli September 1877, a decree was obtained against 
the plaintiff for the money due to Gobindhur Singh. 

The defendants appealed to the District Judge, who decided 
that parol evidence of the oral agreement was admissible under 
proviso 3 of s. 92 of Act I of 1872, inasmuch as that* agree- 
ment constituted a condition precedent to the attaching of the 
obligation upon which the suit was brought. He therefore re- 
manded the case in order that evidence of the parol agreement 
should be taken, and on the case coming up again before him, 
on the strength of the evidence received, decided the case in 
favor of the defendants. 

The plaintiff^ppealed to the High Court. 

Mr. R, E. Twidale and Baboo Juggesh Chunder Bey for the 
appellant. 

Baboo Moheth Chunder Chotodhry and Mooushee Mahomed 
Yusoof for the respondents. < 
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The judgment of the Court (GabtH, C. and Mjttbb^ J.) 1880 

delivered by JuGTANimi) 

^ Missbb 

Gabth, C. J. (who, after setting out the facts as above, con- 

tinned) ; — I think that the District Judge was wrong in 'admit- Bikg 9 ^ 
ting the parol evidence; he appears to have admitted it under 
proviso 3 to s. 92 of the Evidence Act ; but that proviso in my 
opinion does not apply to a case of this kind. 

I think that the District Judge has taken a wrong* view of 
proviso 3. That proviso, as it seems to me, is intended to intro- 
duce into the law of evidence the rule which is well established 
and understood in England, and treated of in s. 1038 of 
Mr. Taylor’s book on Evidence. That rule is, that when, at the 
time of a written contract being entered into, it is orally 
agreed between the parties that the written agreement shall not 
be of any force or validity until some condition precedent has 
been performed, parol evidence of such oral agreement is 
admissible to show that tlie condition has not been performed, 
and consequently that the written contract has not become 
binding. 

Tliis will be found exemplified and explained in the following 
cases;— Davw v. Jones (1), Bell v. Lord Ligestre (2), Pym v. 

Campbell (3), and Annagurabala Chetti v. Kristnasoimi Nayak^ 
kan (4). 

These cases show that, until the condition is performed, there 
is in ^t no written agreement at all. 

But this rule could never apply to a case where the written 
agreement had not only become binding, but had actually been 
performed as to a large portion of its obligations. 

To admit parol evidence to show that some particular stipula- 
tion could not be enforced, would be- to introduce the mischief 
which 8. 92 was intended to prevent ; and it seems clear to 
me that the true meaning of the words any obligation” in 
provisos is any obligation whatever under the contract, and not, 
as is contended by tlie defendants, some particular obligation 
which the contract may contain. 


(1) 17 C. B., 625. 

(2) 12 Q. B., 317. 


(3) 6 E. and B., 870. 

(4) 1 Mud. U. 0. liep., 457. 
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1880 I thinks therefore, that the parol evideiioe was inadmissible, and 
ifuGTAijruND that as the defence entirely rests upon it, the plaintiff is entitled 
V, to a decree. 

^ The plaintiff will be entitled to his costs in both Courts. 

Mittkr, J. — I concur jn this decision. I do not think it 
necessary to decide the question whether the defendants are 
entitled to prove the parol agreement upon which tliey rely ; 
because, assuming that they were so entitled, it was shown in the 
course of the argument that the plaintiff has discharged the 
obligation imposed upon him by that agreement. 

Appeal allowed. 

Before Mr. Justice Tottenham and Mr. Justice Maclean. 

1880 MOZIIURUDDIN (Dependant) ». GOBIND CIIUNDER NUNDI 
Sppt. 15. (Plaintiff).* 

Landlord and Tenant^ Forfeiture of Holding Denial by a Tenant of his 
Landlord's Title, 

a ryot with rights of occupancy, in a rent-suit brought against him by D, 
the purchaser of an aima (1) mehal, denied the existence of the relutioiisliip 
of laiidloi'd and tenant between himself and H, on the ground that the lands 
occupied by him were not included on the ninia mehnl purchased by B. B*s 
rent-huif. having been dismissed for fiilure of evidence on this point, B after- 
wards brought a regular suit to evict A, and for mesne profits. Held^ that A., 
by denying the title of in the rent-suit, thereby forfeited his rights of 
occupancy, nnd^becume liable to eviction. % 

Tnis was a suit instituted by the plaintiff Gohind Chuiider 
Nundi to evict the defendant Sheikh Mozhuruddin, a ryot with 
rights of occupancy, from certain lauds comprised within the 
boundaries of the aima mehnl Pilshua, the purchased property 

* Appeal from Appellate Decree, No. 1829 of 1879, against the decree of 
G. D. Field, Esq., J^dge of East Burdwan, dated the 6th May 1879, modify- 
ing tlie decree of Baboo Janokinath Mookerjee, Munsif of Cutwn, dated 
the 3 1st .January 1879. 

(1) Aima.— Land granted by the charitable uses in relation to Maho- 
Mogul Government, either rent-free medanism. Such tenures were recog^i 
or subject to a small quit-rent, to nised by the British Government as 
learned nr religious persons of the hereditary and transferable.— TTi/sott’s 
Miihomedan faitli, or fur religious and Glossary. 
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of the plaintiff, and fot a declaration that the occupancy- 
rights of the defendant were forfeited, on the ground that, in a 
rent-suit which had been previously instituted by the plain- 
tiff against the defendant, the defendant had falsely den^d 
the title of the plaintiff. The plaintiff also claimed mesne 
profits 

It appeared that the plaintiff was the purchaser of the aima 
mehal Pilshua, at an auction-sale for arrears of Government 
revenue, and had obtained formal, but not actual, possession in 
June 1875. It was proved that the lands in dispute were included 
in the plaintiff's purchase; that the defendant had been in occu- 
pation of them as a ryot with rights of occupancy for a period of 
more than thirty years, and liad paid rent to the former proprie- 
tor of the aima mehaly but had not, since the plaintiff's purchase, 
paid any rent to him. It was also proved that, in 1877, the 
plaintiff had sued the defendant for rent in respect of these lands ; 
that in such suit the defendant had denied the plaintiff's title, 
alleging that the lands occupied by him were not included in 
the plaintiff's mehal, and that, in consequence of such denial, the 
suit was dismissed. 

■ Upon these facts the Court of first instance held that the 
plaintiff' was entitled to a decree for mesne profits for a period 
of three years, but not to evict the defendant, as the denial of 
the plaintilPs title by the defendant in the former suit might 
have been occasioned by mistake on his part. 

From this decision the plaintiff appealed to the Judge of East 
]lurdwan, who, ou the fiih May, gave the following judgment : — 
think there can he nodouht that the defendant being well 
aware of the plaintiff's title, denied it in the rent-suit. Now, 
a tenant who denies his landlord's title, and sets up an adverse 
title, is liable to be evicted. The Muiisif says that ‘ tiiis 
miglit be that he considered the lands are lakheraj and not 
the aima sold to the plaintiff,' and it is argued before me 
that the defendant was misled by the former proprietor of the 
aima, who also held lakheraj lands. Now, if this had been 
pleaded and proved, if it had been shown that the defendant, 
Imving made reasonable enquiries, was misled by the former 
' aemcn/eir, the Court might perhaps take this plea iuto cousi- 
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deration. But I do not find that any such plea was set up before 
the Muiisif^ and indeed no one appears to have thought of it 
•until the Munsif suggested, without evidence, that this was 
so. I think, therefore, that the plaintiff is entitled to evict the 
defendant.” 


From this decision the defendant appealed to the High Gouft. 
Mr. 0. Gregory and Baboo Omanath Bose for the appellant 

Baboo Ram Chand Mitter for the respondent 


Mr. G, Gregory (Baboo Omanath Bose with him) for the 
appellant. — There have been cases in this country in which it 
was held tliat a ryot, who denies his landlord’s title, forfeits his 
tenure ; but those decisions seem to have followed English cases. 
In England a tenant forfeits his tenure because that is the com- 
mon law of England, but the whole of the law of landlord and 
tenant in this country is comprised in Beng. Act VIII of 1869, 
and as the Legislature have not thought it proper to insert the 
provision in that law, the Courts are not competent to import into 
it a penal provision of that nature. In the previous cases here, it 
seems to have been assumed that the law here allows a forfeiture* 
111 Mahomed Basiroollah Bhoonia v. Ahmed Ali(\)y Mr. Justice 
Dwarkanath Mitter says: ^^It seems to me that it is by no 
means a settled point of law in this country that the denial by the 
tenant of the landlord’s title works a forfeiture of the tenancy«” 
lu Sutyabhama Dassee v. Krishna Chunder Chatterjee (2), your 
Lordship, Mr. Justice Maclean, took precisely the view I am now 
contending for, but the decision was, on appeal under the Letters 
Patent, reversed. But the second decree turned on entirely 
different grouiuk, which do not exist in this case. I submit it is 
ultrd vires of the Courts to establish a penal law of this nature 
without legislative authority. A reference to a Full Bench 
would, I submit, be a proper order to make in this case in 
order that the question may be raised and decided. Even 
in some of the cases decided here, it is said that the Courts, 
both here and in England, always lean strongly against 


(1) 22 W. R., 448. 


(2) Ante, p. 55. 
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a forfeiture:** Sremutty Ahvilya Delia v. Bhyruh Ckunder 
Pattro (1). 

Baboo Ram Churn Mitter for the respondent was not called 
upon. 

The judgment of the Court (Tottenham and Maclbah, 
JJ.) was delivered bj 

Tottenham, J. — The point pressed upon us by the learned 
counsel for the appellant is, that there is nothing in the law of 
this country warranting forfeiture of his holding as the penalty 
of denial by a ryot of his landlord’s title. 

Tlie lower Appellate Court has decreed the defendant*! 
(appellant’s) eviction for denying the plaintiff’s title, though well 
aware of it. 

There are numerous reported cases in which this Court has 
affirmed similar decrees passed under the same circumstances, 
and there being no contrary ruling, we think that we are bound 
to follow these decisions, notwithstanding that the learned counsel 
has contended that the point was never really raised and decid> 
ed in these cases, but that it was assumed that denial of the 
landlord’s title rendered the tenant liable to be evicted. We 
Are not at present prepared to take the opposite view, and to 
refer the case to a Full Bench. We may observe that the doc- 
trine of forfeiture is not entirely unknown to the law of land- 
lord and tenant in Bengal, for s. 38 of Beiig. Act VIII of 1869 
distinctly provides for it in the event of the Collector being 
unable, from the nonattendance of persons holding tenures and 
under-tenures, to ascertain them at tho measurement, of any 
lands under that section. 

In the present case, we think we are supported by authority, 
and dismiss the appeal with costa. 

Appeal dismiesed. 
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(1) 25 W. R., 146. 
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APPELLATE CRIMINAL. 

^ Before Sir Bichai'd Garth^ Kt^ Chief Justice^ and Mr. Justice Maclean, 

Ilf TITB MATTRR OP THB PETITION OP KASI CHUNDER MOZUMDAR. 

JUGGUT CHUNDER MOZUMDAR c. KASI CHUNDER 
MOZUMDAR.* 

Sanction to Prosecution for giving False Evidence ^Criminal Procedure Code 

{Act X of 1872), s. 4:^^^ Jurisdiction to give Sanction— Case settled without 

Evidence— Duties of Judge— Prosecution for Fake Eoidence on verified 

Petition^ when such Verification is unnecessary. 

The Courts tliat liiive jurisdiction to fjrriint ii sanction to proceedings under 
8. 468 of Act X of 1872, are the Court before which tlie offence was alleged 
to have been cnminittcd, nnd the Courts to which such Court is subordinate. 

Per Garth, C. J.— Where a case is settled without evidence being gone into, 
the Court in which tlie suit was brought, even if it have power to sanction 
criminal proceedings against any of the parties to such suit under 8. 468 
of ActX of 1872, is guilty of great impropriety and indiscretion in so doing, 
iuasmuch as it can have had no opportunity of judging of the hona fides of the 
claim or defence. 

Sembk.—A. petition presented under Reg. XVII of 1806 not requiring 
verification, cannot, from the fiict of it being verified uunecessRrily, be 
made the .<)uhject of a prosecution for giving false evidence. 

This was an application to set aside an order of^.tlie District 
Judge of Fubna sanctioning a prosecution under the following 
circumstances : 

On the 17tli July 1868, one Jnggut Chunder Mozumdar 
executed a mortgage of certain property in Rajshahye iu favor of 
one Kasi Chunder Mozumdar, securing a certain sum of money 
with interest. On the 28th October 1878, the mortgagee presented, 
under Reg. XVII of 1806, u verified petition to the Court of 
Rajshahye for the foreclosure of the mortgage. Subsequently to 
the date of the petition this Rajshahye district was divided, and 
tiie land, the sitbject of the mortgage, was taken to form part of 
the district of Pubiia. On the 15th December 1879, the mortga- 
gor presented a counter-petition to the Court of Riij.shahye, in 
which lie stated that the mortgage-money had been paid in full (in 
support of which statement a registered receipt was filed, which 

* Criminal Motion, No. 214 of 1880, against the order of G, D. C. Winter, 
Esq., Officiating District Judge of Fubna, dated the 22ud July 1880. *' 
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on the face of it purported to show that the rei>ayfneut had been 1880 
made in 1869), and prayed that the property might be declared In the 
free from the mortgage charge. The mortgagee opposed that the Pkti- 
petition, and contended, that the money had, in point of fact, ^chund^^ 
never been repaid, although it had been agreed and intended 
that it should be. On the 24th February 1880, tlie mortgagee 
presented another petition in the suit, stating that matters had 
been amicably settled, and praying that the petition in the fore- 
closure suit should be struck otF the file. A decree by consent 
was accordingly drawn up and filed in accordance with the 
prayer of the petition. 

In July 1880, the mortgagor applied to the District Judge of 
Pubna for leave to prosecute Kasi Ghunder Mozumdar (the 
mortgagee), under s. 193 of the Penal Code, for the state- 
ments miule in the petition dated the 28th October 1878 ; and 
the District Judge, reviewing the proceedings which had taken 
place in the Biijshahye Court, and having regard to the regis- 
tered receipt, gave his sanction to the criminal prosecution. 

Kasi Chunder Mozumdar then applied to the High Court to 
set aside the order of the District Judge, and obtained a rule 
calling on the other side to show cause why the order should 
not be set aside. 

Mr. M, M. and Baboo /fa/i C/4Mr« Brtwwer/Ve in support 
of the rule. — The Judge of Pubna had uo jurisdiction to make 
the order, the false evidence (if any) was given in the jurisdiction 
of the Judge of llajshahye ; but assuming the order to be legal, 
the Judge had uo sufficient evidence before him to justify the 
order. And further, inasmuch as the petition filed in October 
1878 did not require to be verified upon affirmation or oatli, 
the gratuitous verification could not render the petitioner liable 
to a conviction for giving false evidence under the Penal Code. 

No one appeared to oppose the rule. 

The judgment of the Court (Garth and Maclean, JJ.) 
was delivered by 

Garth, C. J. (who, after stating the facts, continued): — The 
^rst ground upon which it is contended tliat the order is bad 

56 
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18 , that tlie Judge of the Pubna Court had no jurisdiction to 

In the make it. 

MATTER OP . , , , , . , . , . 

thePeti- ** Upon this ground alone it appears to me that tlie order is 

™HUNi)EB^^ illegal. The offence of which Kasi is said to have 

Mozumdae. guilty is that of giving false evidence in a judicial pro- 
ceeding under s. 193 of the Penal Code, and he is said to 
have given this false evidence in the 4th paragraph of the peti- 
tion which he filed in the District Court of Rajshahye in 1878. 
If this was an offence at all, it seems clear to me that the Court 
before which it was committed was the District Court of Baj- 
sliahye, and that, consequently, the only Court which could 
give sanction to any criminal proceeding under s. 468 of the 
Criminal Procedure Code was either the Judge of the District 
Court of Bajsliahye, or some Court to which the Bajshahye 
Court was subordinate. The offence was certainly not committed 
before or against the District Court of Pubna, which was not 
in existence at the time when the alleged offence was committed. 

The District Judge of Pubna appears to be under the impres- 
sion that, because the land, which was the subject of the mort- 
gage, has since been transferred to the jurisdiction of Pubna, the 
offence with which Kasi is charged must also he considered as 
having been committed before the District Court of Pubna. 
But this is clearly a mistake. Tlie question is not within 
what jurisdiction the mortgaged property is now situate, but 
before what Court the offence was committed ; and there is no 
doubt that the offence (if any) was committed before the District 
Court of Bajshahye. 1 think, therefore, that, upon this ground 
alone, the sanction given by the Judge of Pubna is illegal. 

But it was further cuiiteuded by Mr. Ghose that, even assum- 
ing the Judge to have had jurisdiction, he bad no evidence or 
materials before him which would legally justify his making the 
order. It is nit necessary for our present purpose to decide this 
further question ; but as it is possible that another application of 
a similar nature may be made to the Bajshahye Court, I think 
it right, as the question has been raised, to express my views 
upon it. 

In the case of Barhatullah Khan v. Rennie (1) it was held by 
il) I. L. R., 1 All., 17. 
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a Full Bench at Allahabad, that when the Court in which the 
evidence in a case has been ^iven has, under s. 468 of the 
Criminal Procedure Code, sanctioned criminal proceedings, no 
superior Court has any riglit to question the propriety of that 
sanction. And in tlie case of In the matter of the Petition of 
Ram Prasad Hazra (1) it was held by a Full Bench of this Court, 
that where, in the course of a suit, a Civil Court commits a party 
for trial or sanctions criminal proceedings against him on a 
charge of perjury or forgery, the High Court cannot, as a Court 
of revision, reverse such sanction or order upon the ground 
that it was not warranted by the facts. 

There are also other cases to the same effect. But I do not 
understand any of these cases to go so far as to decide, that 
when a Court before which a case is pending sanctions criminal 
proceedings against one of the parties to that suit, before any 
evidence in the case has been given, and without any materials 
before it upon which it could properly exercise a discretion, the 
sanction cannot he set aside. 

It seems to me that the reason of the rule laid down in 
8. 4G8 consissts in this, that suitors in a Court of Justice 
ought to be allowed the fullest liberty of speech and action in 
support of their resj)ective contentions, and so long as they use 
that liberty in good faith and honestly, they ought not to be sub- 
jected to malicious prosecutions. 

The Court which has the best means of forming an opinion 
upon the hona /ides of the parties and the truthfulness of the 
witnesses, is the Judge who hears the evidence, and therefore, 
upon that Court or upon some superior Court which lias the 
power of looking into the proceedings, the law imposes, the duty 
of sanctioning or refusing to sanction criminal proceedings 
against the parties or their witnesses. 

But if a case is settled without any evidence being gone into 
it seems to me that the Court in which the suit was brought has 
110 opportunity of judging of the bona /ides of the claim or 
defence, and if it has any power at all under such circumstances, 
which I very much doubt, to give its sanction to criminal pro- 
ceedings against either party, I think it would be guilty of a 
(1) B. L. R., Sup. Vol., 42G ; S. C., 5 W. K., Mis. Uul., 24. 
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grent impropriety and indiBcretion in bo doing. In tins particu- 
lor case no evidence was gone into. The proceedings taken 
,l>y the mortgagee in 1878 were instituted under Reg. XVII 
of 1806| which does not make it necessary that his petition sliould 
even be veriBed in the ordinary way. The suit was subse*- 
quently compromised by consent, each party paying his own 
costs ; and it seems to me that ns no evidence was given on 
either side, it was quite impossible for them to form anything like 
a correct judgment as to whetlier the mortgage-money had or 
had not been paid when the proceedings were instituted in 
1878. * 

Tlien there was another point taken by Mr. Qhose, which I 
think, upon consideration, is entitled to some weight. 

The petition presented by the mortgagee in 1878 did not 
require (as we itave already seen) to be verified upon oath or 
affirmation. Tlie petitioner was, therefore, not bound so to 
verify it, although in point of fact he did so; and Mr. Ghose’s 
contention is, that unless tlie petitioner was legally bound to 
verify the petition, his verifying it gratuitously would not render 
him liable to conviction for giving false evidence or making a 
false claim ; see ss. 191 and 193 of the Indian Penal Code. 

An oath voluntarily taken in a proceeding where an oath is 
not necessary, would not, by the English law, support an indict- 
ment for perjury, and I should doubt whether, under the Penal 
Code, a statement upon oath, when the oath is not necessary, 
would come within the provisions of s. 191. But it is not 
necessary for our present purpose to decide that question. 

The order of the District Judge, which sanctions the criminal 
})roceedings, will be set aside on the first ground. 

Maclean, J. — I concur in setting aside the proceedings on 
the ground th|t the Court of the Judge of Pubua and Bogra was 
not the Court before which the alleged offence was committed. 

Order set aside. 
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Before Sir Richard Oarth^ Chief Justice^ and Mr, Justice Maclean, 

Im the matter op the Pbtitiok op CHANDRAKANTA DE • 1880 

flov, 9 . 

Penal Code (Act XLV of I860), e, ISS— Injunction in Civil Suil^Disohe^ 
dience of Order, 

Section 188 of the Penal Code applies to orders made by piihlic function- 
aries for public purposes, and not to an order made in a civil suit between 
party and party. 

The proper remedy for disobedience of an order of injunction passed by a 
Civil Court, is committal for contempt. 

Taie case was sent up to the High Court by the Sessions Judge 
of Mymensing, lor an expression of opinion on an order passed 
by the Magistrate of Mymensing on 29lli April 1880^ dismiss- 
ing a complaint against Gifijakanta Lahory and others for 
an alleged offence under s. 188 of the Penal Code. 

The circumstances which led to the order were as follows 

On the 21st August 1879 the District Judge of Mymensing^ 
on regular appeal, passed a decree, directing Girijakanta 
Lahory, the appellant, to refrain from excluding, as joint sharer, 
one Tarinikanta Lahory from any portion of a tank (the 
subject of litigation between the parties), and both parties 
from taking or giving any person exclusive possession of any 
portion thereof without the consent of the other of them.” 

On the same date the District Judge passed another decree 

directing Girijakanta Lahory to refrain from excluding 
Tarinikanta from possession of two plots as a joint sharer, 
and both parties from taking or giving to any other persons 
*cxclusive possession of either of the plots without the consent 
of the other of them.” Subsequently to the passing of these 
decrees, Tarinikanta Lahory presented a petition to the District 
Judge, stating that Girijakanta Lahory had disobeyed the 
injunction, aud had erected a hut on the laud contiguous to the 
tank, asking for permission to prosecute Girijakanta under 
6. 188 of the Penal Code. 

* Criminal Reference, No. 182 of 1880, from the order made by T. M. Kirk- 
wood, Esq., Judge of Mymeusing, dated the 2nd October 1880. 
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1880 This was granted ; and on the case coming np before the 
In the Magistrate on the 29th April 1880, lie, without taking evidence 
th?Pet°^ 'ns to the fact of the building of the hut, found that the order of 
Chandra* passed by the District Judge bad not been promul- 

KANTA De, gnted, and expressed a doubt as to wlietber an order by a Civil 
Court was an order of a nature contemplated by s. 188 of the 
Penal Code, and tlierefore acquitted the accused under s. 211 
of the Code of Criminal Procedure. The Sessions Judge 
disagreed with the view taken by the Magistrate, and referred 
the following points to the High Court for opinion 

(i) Whether the Magistrate was right in holding that s. 188 
of the Penal Code does not apply to disobedience of an order 
promulgated by a Civil Court ? 

(ii) Whether the Magistrate was right in holding that the 
order had not been adequately piomulgated ? 

No one appeared for either party. 

The opinion of the High Court (Garth, C. J., and Mac- 
lean, J.) was given by 

Garth, C. J.— In our opinion s. 188 applies to orders made 
by public functionaries for public purposes, and not to an order 
made in a civil suit between party and party ; so we think the 
Magistrate was right in refusing to act under the section. 

If the defendant in the suit has disobeyed the injunction, the 
Judge ought, on the application of the plaintiff*, to have sent 
him to jail for disobeying the Court’s order ; that was the proper 
remedy. 
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APPELLATE CIVIL. 


Btfort Sir Richard Qarth^ Kt^ Chief Juatice^ and Mr, Justice Mitter, 

LALJEE jSAIlOO (Plaintiff) v, IlOailOONUNDUN LALL 
SAHOO (Defendant).* 

Limitation Act (XV of 1877), s, 19, and ached, tV, art. ^5~~Achnowledgment 
of Debt due-^ Uncontradicted Acknowledgment of Debtor^ not openly admits 
ted by Creditor, 

Article 85, sched. ii of Act XV of 1877, is intended to apply to cases where 
ail account lias been ^oin>i: on between two parties, and balances have been 
struck from time to time, showing the amount due from one of such parties 
to the other ; and the suit to which that article is intended to apply is a suit 
brought by one of those parties against the other for the balance found to be 
due on that account. 

A creditor who does not openly assent to an amount acknowledged by his 
debtor to be due to him, is nevertheless entitled to take advantage of such 
acknowledgment so long as it remains uncontradicted and unexplained by 
his debtor. 

This was a suit brought on tlie 2l8t December 1877 to 
recover Ks. 17,^90-3-6, principal and interest, due on an ikrar- 
nuina, under the lollowlng circumstances : — 

Tlie plUlutiiF and defendant were members of the same family, 
and their ancestors carried on business us mahajnns, and owned 
a mahiijaiil koti in Durbungu, which was known by the name 
of the Burra Koti. Subsequently the shareholders of eight annus 
of this business established a koti for themselves, which was culled 
the Chota Koti ; and these two kotis had mutual dealings with 
one another, independently of the business which they jointly 
curried on us muhujuns with the outside public. 

On the 27th September 1871 the mahajuni business with the 
public came to an end, but the accounts of the Burra Koti and 
Chota Koti as between themselves remained unsettled uutil 
the 23rd of November 1873, when the disputes between them 
were referred to arbitration. 

* Appeal from Original Decree, No. 53 of 1879, against the decree of 
W. DaCosta, Esq., First Subordinate Judge of Tirhoot, dated the 12tli De- 
cember 1878. 
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Altboiigli some iliscussions took place witli refereoce to the 
accounts, no regular meeting of the arbitrators was ever held : 
hut, on the 24th December 1874, an ikrarnama was executed, 
ill which tlie sums due from tlie members of the Burra Eoti to 
the members of the Ghota Eoti, are said to have been ascertain- 
ed ; and upon this ikrarnama the claim of the plaintiff, who is a 
member of the Chota Eoti, against the defendant, who represents 
the Burra Eoti, is founded. 

The parties who executed this instrument were the defendant 
Boghoouundun Lull Sahoo and his deceased father BissessurLall 
Sahoo, tlie members and representatives of tlie Burra Eoti. It 
recited the disputes which had arisen between the members of 
tlie Burra Eoti on the one hand, and the plaintiff and Boghu- 
bur Sahoo and Barn Golain Sahoo, the members of the Chota 
Eoti, on the other ; it further recited that an arbitration agree- 
ment had been drawn up, but had not been carried out, and 
that dis|)utes with regard to their monetary dealings with one 
another had been settled on the basis, that up to the previous 
day, the 30th Augliran 1282 (corresponding with 23rd December 
1874), there was found due to the members of the Chota Eoti 
from the members of the Burra Eoii the sum of Bs. 53,951-10-3. 
It furtiier recited that the sum of Bs. 16,793-6-6 had been 
found due from the Chota Eoti to the Burra Eoti, and that, 
after setting that off against the Bs. 53,951-10-3, the balance, 
being tlie sum of Bs. 37,158-3-9, was due from the Burra Eoti to 
the Chota Eoti. Of this amount, Bs, 24,772-2-6, being two- 
thirdsof the Bs. 37,158-3-9, were declared to be due to Boghubur 
Dyal Sahoo, Bam Golam Sahoo, and Turban Lall Sahoo, in 
respect to which they had executed a separate deed of assent to 
the ikrarnama in favor of the members of the Burra Eoti, and 
the remaining sum of Bs. 12,386-1-3 was declared and ac- 
knowledged bjlBoghoonunduu Lall Sahoo and Bissessur Lall 
Sahoo to be due from them to the plaintiff. 

The Subordinate Judge found that the suit should have 
been brought within three years from the close of the year 
in which the last item in the accounts between the parties 
had been admitted or proved. The last admitted item bearing 
date the 27tli September 187 L be held, that the suit was . 
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barred under s. 85, ached, ii, of Act XV of 1877, inasmuch 1S80 - 

as the ikrariiama had been executed on the 24th December Laueb 
1874, at a time wlien limitation had already expired, and f,, 
therefore such an ikrariiama could not be said to be an acknow* 
ledgment of the debt due under s. 19 of the Limitation Act. SahoOi 

The plaintiff appealed to the High Court. 


Mr. Phillips and Baboo Chunder Madhub Ohose for the 
appellant. 

The Advocate-General (Mr. Paul) and Baboo Hem Chunder 
Banerjee for the respondent. 

The judgment of the Court (Garth, C. J., and Mitter, J.) 
was delivered by 

Garth, C. J. (who having stated the facts continued) : — We 
think that the lower Court has made a mistake in this case. 

The plaintiff says in his plaint that he was a party to the ad- 
justment of accounts which resulted in this deed of settlement, 
but he has not been called as a witness, and it has not been prov^ 
ed that he was actually a party to that adjustment. This suit 
was brought just within the three years from the time when 
that deed was executed, and it was contended by the plaintiff 
in the Court below, that this deed was a sufficient admission 
of a debt due from the defendant to the plaintiff to prevent 
the suit being barred by limitation. 

The Subordinate Judge, however, considered that the case 
must be governed by art. 85, sched. ii, div. i, of the Limitation 
Act of 1877, which provides for a suit brought for the balance 
due on a mutual, open and current account, when there have 
been reciprocal demands between the parties,” and as in that 
case the period of limitation would run from the close of the 
year in which the last item admitted and proved is entered in 
the account, he considered that the limitation would run in this 
cose from the end of the year 1871, in which year the last item 
of Rs. 2,000, placed to the credit of the members of the Chota 
Koti, appears to be entered under date 27th September 1871. 
Aa the ease fell under this article, and the limitation ran from 

67 
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1880 the end of 187 U the lower Court held the plaintiffs suit to be 
Laljeb barred. We consider that^ in dealing with the case in this way, 
the lower Court has inisapprelieiided both the nature of the 
NUNDUN meaning of art. 85 in the Limitation Act. 

Lall Sahoo. That article, as it seems to us, is intended to apply to cases 
where an account has been going on between two parties and 
balances have been struck from time to time showing the 
amount due from one of such parties to the other ; and the suit 
to which that article is intended to apply, is a suit brought by 
one of those parlies against the other, (or the balance found to 
be due to him on that account. 

It seems to ns that this is a suit of a totally different nature. 
It is not brought to recover the balance due upon any account 
at all ; it does not appear that in the accounts which were kept 
between these parties there were ever any balances struck, or 
that any balance was ever found to be due to the plaintiiF upon 
that account. Ou the contrary, we must presume that the 
parties to that account would be the members of the Burra Koti 
on the one hand, and of the Ghota Koti on the other, and it 
would be quite inconsistent with the nature of such an account 
that any balance sliould be found due ou that account to the 
plaintiff separately. 

Tiie plaintiffs real claim, as it seems to us, consists in this : — 
At the time when the raahajani business ceased, — 2 .^., in the year 
1871, — disputes were going on between the members of the 
Burra Koti and tliose of the Ghota Koti with reference to their 
unsettled accounts. They had been carrying on at that time 
a partnership busiues.s, in which certain members of the part- 
nership had had separate transactions with the other members 
of the partnership. Whilst these disputes were pending, it was 
competent, of course, for the members of either koti or for any 
one of these |iembers, making all the other members of the 
partnership parties, to institute a suit for an account, and until 
the accounts had been adjusted and a particular sum found due 
to one of the members from all or some of the other members, 
no member could have brought a separate suit for a specific sum 
such as the plaintiff claims in the present case. The plaintiff, 
os we take it, could only bring the suit to recover the sum, 
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which he claims here^ upon an adjustment of account having isso 
taken place^ the result of which was, that a debt was found due Lawbb 
from one or more of the other members of the concern to him- * 
self. 

KUNDUN 

But his case is, that such an adjustment of account has in fact Lahoo, 
taken place, and that the ikrarnama of the 24th December 
1874 is of itself sufScient evidence of it. 


It was contended before us in the first instance, that the 
admission made by the defendant in the ikrarnama of 24th 
December 1874 amounted, in fact, to an account stated with the 
plaintiff; and if that were so, of course the account stated would 
be itself sufficient to enable the plaintiff to maintain an action. 
But in order to make it an account stated, the plaintiff him- 
self must have been a consenting party to it ; and there is cer- 
tainly no evidence that he was a consenting party to it. 
On the contrary, it would appear from the latter portion of the 
ikrarnama that the other three persons who constituted the 
Chota Koti with the plaintiff had assented to the ikrarnama and 
had given a deed to the members of the Burra Koti to confirm 
their assent, but that the plaintiff had not done so. We 
think, therefore, that the plaintiff has not established any case 
upon an account stated. 

But then it wiis argued by Mr. Phillips that the ikrarnama 
at least amounts to this; to an admission by the members of the 
Burra Koti tliat they had adjusted accounts with the members 
of the Chota Koti, including the plaintiff; Jind that, upon such 
adjustment of accounts, they acknowledged that a sum of 
Rs. 12,386-1-3 was due to the plaintiff. Whether the plaintiff 
himself was a party to that acknowledgment does riot appear, 
but the deeds of the 24th of December 1874, and the other deed, 
which was executed by the three members of the Chota Koti, 
ampunt, at any rate, to an acknowledgment by all the other 
members of both concerns, except the plaintiff, that the plaintiff 
is entitled to receive the sum found to be due to him from the 


defendant. 

We think that this contention is well founded. It does not 
appear when the adjustment took place, but I think the ikrar- 
nama is sufficient evidence as against the defendant, especially 
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1880 as it is uncontradicted and unexplained, tliat tlie sum of 
IiAUBB Bs. 12,386*1-3 is a separate debt acknowledged to be due by the 
’ defendant to the i)laiutiff at some time prior to the date of the 
vnSSSi’ ikrarnania. 

Lall Sahoo. But then it is said that, as no time is shown when the adjust- 
ment took place, and consequently when the separate debt first 
had an existence, it is improper to say that the ikrarnama, which 
contained an acknowledgment of the debt, was made within 
three years of the time when the debt first arose ; but the 
answer to this argument appears to us to be patent upon the 
evidence. 

As long as the account remained unsettled and no adjustment 
took place, it is clear that the separate debt, for which the 
plaintiff now sues, could have had no existence ; and it appears 
from the evidence of the plaintiff’s first witness, that those disputes 
were unsettled and were referred to arbitration so lately as the 
23rd November 1873. The adjustment of accounts, therefore, 
must have taken place, and the separate debt due to the plaintiff 
by the defendant must have had its origin, at some time between 
the 23rd November 1873 and the 24th of December 1874. The 
acknowledgment, therefore, which was made on the 24th Decem- 
ber 1874 in the ikrarnama, was made within three years from the 
time when the debt first accrued due ; this acknowledgment 
would be clearly sufficient under s. 19 of the Limitation Act, 
aud it was made within three years from the commencement of 
this suit. 

It may then be said, that the plaintiff, by never openly assent- 
ing to the amount of the debt thus acknowledged to be due to 
him by the defendant, has placed it out of his power to take 
advantage of it now ; but we think that be has a right to take 
advantage of it at any time, so long as the acknowledgment 
of the debt itmains uncontradicted and unexplained by the 
defendant. Assuming that the execution of the ikrarnama was 
unknown in the first instance to the plaintiff, still if he after- 
wards became aware of it, and communicated to the defendant, 
as he did at any rate by bringing this suit, that he had assented 
to the adjustment, unless the defendant repudiated or explained 
away the admission that he had made, we consider that the 
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plaintiff is entitled to take advantage of that admission in this 1880 
suit. Lauib 

We think, therefore, that the plaintiff is entitled to recover 
the amount admitted by defendant to be due, and the only ques- 
tion that remains is as to interest. With regard to this, as it SABoa 
does not appear that the plaintiff took any steps to enforce his 
claim, or to take advantage of defendant’s admission, before he 
brought this suit in December 1877 we do not think that he 
ought to be entitled to any interest up to that time. But from 
the commencement of the suit to the date of decree we think 
that he should be entitled to interest at 12 per cent, and from 
that time till payment to the usual 6 per cent. He should also 
obtain his costs in proportion to the amount recovered in both 
Courts. 

Appeal allowed. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Field. 

UUItRI PRASAD (Plaintiff) v. JAUMNA PRASAD and another iggo 
(Defendants).* Nov, 26. 

Survey Proceedings--- Beng, Act V of 1875, s, 45, cl. (h), and s. 62— 

Survey Proceedings not taken for public purposes— Right of Suit, 

Section 45, cl. (b) of Reng. Act V of 1875 applies only to a survey or 
some similar proceeding taken by a revenue officer for some public pur- 
pose," and against which any party who may be affected by the boundary laid 
down by such officer would have a right to object. 

Therefore, where such a proceeding, although initiated under Beng. Act V 
of 1875, has been taken for the purpose of settling the boundaries of private 
property as between the owners of it, the party aggrieved by the order of 
the Collector in such proceeding is not debarred by s. 62 of tfie Act from 
bringing a suit in the Civil Court to have the boundaries ascertained. 

This was a suit brought for the purpose of having the plain- 
tiff’s right aud possessiou iii three bighas one cotta of land 
declared, and certain boundary pillars removed, and a map, sanc- 
tioned by a Collector, rectified. 

* Appeal from Appellate Decree No. 2151 of 1879, against the decree of 
Baboo Koylash Chunder Mookeiji, |Subordinate Judge of Bhagalpore, dated 
the 25th August 1879, affiiTning the decree of Moulvi Mahomed Nurul 
Hosain, Khan Bahadur, Munsif of that district, dated the 26th March 1879. 
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The plaintiff and defendants were owners and proprietors of 
adjoining lands, and it appeared from the proceedings filed, that 
*'8ome time previous to the institution of the present suit, an 
application had been made by the present defendants to a 
Collector under the Bengal Survey Act (V of 1875) for a 
settlement of the boundary of their estate, and that the Collector, 
in pursuance of such application, had settled the boundaries and 
sanctioned a map. The plaintiff alleged, in the present suit, 
that this boundary was erroneous, and that it had the effect of 
depriving him of three bighas and one cotta of land, transfer- 
ring it to the defendants, and that the real boundaries had been 
correctly ascertained in a suit between himself and the father 
of the defendants ; he therefore brought this present suit for the 
purposes above-mentioned. 

The Munsif decided in accordance with the contention raised 
by the defendants, that, inasmuch as the plaintiff had not -pre- 
ferred an appeal against the proceedings, under Beng. Act V of 
1875, taken by the Collector, he was therefore debarred by 
the provisions of s. 62 of Beng. Act V of 1875 from bringing 
this suit in the Civil Court. He accordingly dismissed the suit. 

The plaintiff appealed to the Officiating Subordinate Judge, 
who upheld the decislou of the Munsif. 

The plaintiff then appealed to the High Court. 

Bahoo Amnrendro Nath Chatterjeeiov the appellant. 

Baboo Rajendro Nath Bose for the respondents. 

The arguments used arc sufficiently set out in the judgments 
of the Court. 

The following judgments were delivered 

Garth, C. J.— The plaintiff, who is the owner of Mouza 
Mokimpore, brings this suit for the purpose of having a certain 
boundary ascertained between his mouza and the mouza at 
Chuck Gopal, which belongs to the defendants. 

He says, that this boundary was determined in a suit which he 
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brought against Boghubar Singh and others, the proprietors 
of tlie defendants’ mouza, to which Laiji Sahu, the father of 
the defendants, was a party. 

In answer to this claim the defendants’ case is, that they had 
made an application to the Collector, under Beug. Act V of 
1875, to have the boundary between the plaintiffs laud and 
their own laid down in accordance with the map made in a 
butwara-proceeding, which took place many years ago between 
the proprietors of the defendants’ mouza. 

The defendants further say, that, upon the application so 
made by them to the Collector, the boundary was laid down by 
an Ameeu in the first instance ; that the plaintiff appeared and 
made objections to it ; that eventually the Collector made an 
order laying down the boundary in accordance with the Ameen’s 
views ; and that the plaintiff has not appealed against the deci- 
sion of the Collector, as he should have done (see s. 62 of the 
said Act), before he could bring this suit. 

The lower Courts apparently considered, that the case depend- 
ed upon whether the proceedings of the Collector were 
regular or not, and whether by I’eason of s. 62 the plaintiffs 
suit was barred; and they both decided that the order of the 
Collector was binding u])on the plaintiff, and that he had no 
right (under s. 62), not having appealed against the Collector’s 
order, to bring this suit. 

It has now been contended before us, that the order of the 
Collector is not binding upon the plaintiff at all ; tliat the Col- 
lector had no jurisdiction under the circumstances to enter upon 
the enquiry ; and that, although the plaintiff may have taken 
part in the proceedings, the order of the Collector was not 
binding upon him. 

The defendants, on the other hand, contended that the pro- 
ceedings of the Collector were perfectly legal. 

First they say, that the case was one coming under the pro- 
visions of those sections of the Act which immediately precede 
s. 45. But I think that this is clearly not so. In order to bring 
the case within those sections, it must appear that there was a 
survey going on under s. 3, and that the order of the Collector 
hud been made under the survey-proceedings. 
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1880 ^ TheD^ secondly, they say, that Under s. 45 the Collector has 
power to lay down a boundary in any one of these three cases 
V. (a) Where the boundary has been determined by a competent 
Pbabw Court ; or (5) where it has been laid down on a map in the 
course of a previous revenue survey or settlement or other pro* 
ceediug of a revenue officer for any special purpose, and against 
which no objection has been preferred to any authority com- 
petent to decide upon such objection; or (c) where it has 
been laid down by a survey under this Act. 

In any of these cases the Collector may, if he thinks it desir- 
able that the boundary so laid down shall be relaid, proceed to 
relay it in the manner prescribed by s. 44. The defendants 
say tliat the boundary which the plaintiff desires to have ascer- 
tained in this suit is one which has been determined by a com- 
petent Court, because it was determined in the suit between 
himself and certain of the proprietors of the defendants’ 
mouza, of whom the defendants’ father was one. But the 
boundary which the Collector was asked to lay down was not 
the boundary which was determined in that suit between the 
plaintiff and the proprietors of the defendants’ mouza ; on the 
contrary, it was a very different one, which was laid down, not 
in that suit, but in the butwara-proceediugs, which took place 
between the several proprietors of the defendants’ mouza and 
to which the present plaintiff was no party. 

Then it is said that the case comes within cl. (5) of s. 45, 
because the defendants’ alleged boundary was laid down in the 
butwara, which was a proceeding taken by a revenue officer for 
a special purpose. 

But in my opinion this is not so. I consider that cl. (5) 
applies only to a survey or some similar proceeding taken by a 
revenue officer for some public purpose, and against which any 
party who olay be affected by the boundary laid down by such 
officer would have a right to object. The latter part of the 
clause clearly points to this, because, speaking of the boundary, 
it says, against which no objection has been preferred to any 
authority competent to decide such objection.” 

Now the defendants’ butwara was not a proceeding taken for 
any public purpose. It was taken for the purpose of a division 
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of private property as between the owners of it ; and the 
boundary which was laid down was one to wliicli neither the 
plaintiff, nor any other person besides those interested in the 
defendants’ estate, Iiad any right to object. 

For these reasons I think that the Collector had no power, 
tinder Act V of 1875, to determine the boundary laid down in 
the butwara-proceedings so as to bind the present plaintiff; 
and therefore the latter is not prevented from bringing this suit 
by s. 62. 

Then, lastly, the defendants contend, that even assuming the 
proceedings of the Collector to have been invalid under that 
Act, as the proceedings were taken at the instance of one of 
the parties and acquiesced in by the other, who took a part in 
them, his decision between them ought to be binding as an 
award. • But the plaintiff was clearly no party to the proceed- 
ings iu tliat sense. He objected to the boundary laid down by 
the Ameeu, because he was under the impression that the C(d- 
lector had a right by law to decide the boundary ; but there is 
no reason whatever for supposing that he intended to leave the 
matter to be determined by the Collector as a private and 
independent arbitrator. 

I thiuk, therefore, that the plaintiff has a right to bring this 
suit ill order to have the boundary laid down iu the present 
suit ascertained. 

The judgments of both the lower Courts will be reversed; 
and tlie case must go back to the Munsif’s Court for retrial. 
The costs in all the Courts will abide the ultimate result. 

Field, J.— The plaintiff iu this case is the proprietor of 
Monza Mokimpore. The defendants are the proprietors of 
Mouza Chuck Gopal. It appears that, at sometime previous to 
the institution of this suit, an application had been made to the 
Collector professedly under “ The Bengal Survey Act ” (V of 
1875). The Collector, professing to proceed under this Act, laid 
down a boundary between Mouza Mokimpore and Mouza 
Chuck Gopal. 

The plaintiff alleges that this is an erroneous boundary, and 
that it has the effect of taking away from Mouza Mokimpore 

IS 
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three bighas one cotta and 14| dhurs of land, and trans^ 
ferrlng this portion of laud to Monza Chuck Gopal, to whichj 
acQording to his couteution, it does not belong. He therefore 
asks that his riglit and possession in these three bighas one cotta 
and 14| dhurs of laud may be declared; that the boundary 
pillars erected under the Survey Act may be removed ; and 
that the map, upon which this boundary has been marked, may 
be rectified. 

In the lower Courts it was objected that the proceedings of 
the Collector were not in strict conformity with the provisions 
of Beug. Act y of 1875 ; and further, that as the plaintiff had 
preferred no appeal to the revenue authorities, he is debarred by 
the provisions of s. 62 of the Act from bringing this suit in 
the Civil Court. 

If the Collector had jurisdiction, and in the exercise of that 
jurisdiction committed certain irregularities of procedure, that 
is a matter which must have been rectified by an appeal to the 
superior revenue authorities. It becomes, therefore, unneces- 
sary to say anything further upon this first question. 

In order to decide the second question, it becomes necessary 
to consider, in the first place, whether the Collector had, under 
the provisions of Beng, Act V of 1875, any jurisdiction what- 
ever to deal with the question of the boundary between Mouza 
Mokimpore and Mouza Chuck Gopal. 

Tlie jurisdiction given to the Collector in boundary disputes 
by Beng. Act V of 1875 is a limited one. When the Col- 
lector is engaged in the survey of a district, or portion of a dis- 
trict, which has been authorized by the Lieutenant-Governor 
under s. 3 of the Act, he has then power under s. 40 to deal 
with boundary disputes arising and necessary to be determiued 
in the course of such survey. 

It is perfectly lelear that no such survey was being conducted 
in the present case, and that, therefore, the provisions of ss. 40 
to 44 have no application. 

We come then to s. 45. It was at one stage of the argu* 
ment contended, that the Collector in laying down this parti# 
cular boundary was merely laying down a boundary which bad 
been determined by a Civil Court, in a previous case; in fact 



CALCUTTA SERIES. 


79L. VI.] 

the case referred to in e. 2 of the defendants’ irijlten state- 
ment. But on a reference to the application made to the 
ChUector and to his proceedings, it is quite clear that the 
Collector never intended, and did not proceed, to lay down anj 
boundary whicli was determined by the Civil Court in that suit. 

The respondents’ pleader then contended, that cl. {b) of 
s. 45 is applicable, and. that what the Collector was really doing 
was relaying the boundary determined in previous butwara- 
ptoceedings. 

It is clear, however, that those butwara-proceedings were 
only for the purpose of partitioning Mouza Chuck Gopal be- 
tween tlie proprietors thereof, and that the boundaries which the 
Collector had jurisdiction to determine in those proceedings 
were only the boundaries of the respective shares of the pro- 
prietors of that mouza. The Collector had not, and could not 
have, under the law, any power to determine the boundary be- 
tween Mouza Chuck Qopal and Mouza Mokimpore. It is 
therefore impossible to say that this boundary was determined 
in the butwara-proceedings, and that the Collector was, under 
cl. (b) of 8. 45 of Act Y of 1875, proceeding to relay the 
boundary so determined. 

It is clear, therefore, to my mind that, upon the application 
made to the Collector, he had no jurisdiction under the Act of 
1875 to ]iroceed to relay the boundary between Mouza Chuck 
Gopal and Monza Mokimpore. I am also of opinion, that the 
submission of the plaintiff to the proceedings erroneously taken 
under Act Y of 1875, could not give to the Collector a jurisdic- 
tion not conferred on him by the Act. I agree, therefore, in 
setting aside the judgments of the lower Courts and in remand- 
ing the case to the first Court for trial upon the meritk 

Appeal allowed— Case remanded. 
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Before Mr, JusHee FFhite and Mr. Justice Field. 

In THB HATTER OF THE PETITION OF BHOBOSOONDURI DABEE. 

. NOBEEN GHUNDEli SIL and others v . BHOBOSOONDURI 
DABEE.* 

Probate^ Caveat^ Interest of Attaching Creditor^ NexUof’-hin^Mortgagees 

^Succession Act (X of 1865), s. 234, Ulus. (5), s. 242--20 and 21 Fid., 

c. 77, 8. 61. 

A, a judgment-creditor, attached certain property as belonging to H, his 
debtor. B vtas the next-of-kin of 0, deceased. The widow of C applied for 
probate of nn alleged will of her husband. On caveat entered by Ay — held, 
that he had such nn interest as entitled him to oppose the grant. 

D held a mortgage from H, executed subsequently to Cs death, of other 
property, which the widow also alleged formed part of her husband's estate. 
On caveat entered by Dy^held also, that he had such an interest ns entitled 
him to oppose the grant. 

Per Field, J. — Under s. 242 of the Succession Act, any person who 
can show that he is enlitlcil to maintain a suit in respect of property over 
which probate would have cflect, possesses a suflicient interest to entitle 
him to enter a caveat and oppose the grant. 

The facts of the case relevant to this report sufficiently ap- 
pear in the judgmeuts of the Court. 

Baboo Sham Lall Mitter and Baboo Mohun Cliand Mitter 
for the nppellauts. 

Baboo Ambica Churn Ghose for tlie respoudeut. 

The following judgments were delivered;— 

White, J.— This is an appeal against u decree of the Dis- 
trict Judge of the 24-Pargaiiiia8, granting probate of the will 
of Nobo Coomar Ganguli, deceased, to Bhobosooiiduri Dabee, 
the respondent, who is his widow dud excputrix. 

The testator |lied on the 21st October 1877, and left, besides 
Ins widow, two sons, Farbutti Churn Ganguli, an adult, nndHori 
Churu Ganguli, a minor. , The will purports to give tlie entire 
property of the testator to his widow for her life, and after her 

* Appeal from Original Decree, No. 213 of 1879, against the order of A* 
T. Maclean, Esq , Judge of 24*FarganQas, dated the 25th of April 1870. 
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^eath to Ins sobs. It thus postpones the inheritance of the 
SODS until after their mother’s death. 

Nobeen Chunder Sil, the appellant No. 1, claims to have 
obtained in 1878 a money-decree against Parbutti Churn Gnnguli 
for a private debt of liis, and, on the 4th of February 1879, 
which was about a month before the will was propounded, to 
have attached the share of Parbutti in the immoveable property 
left by the testator. 

’ Tlie remaining two appellants, Brojo Mohnn Ghose and 
Obhoy Churn Sen, claim, under a mortgage executed* by the 
two sons of the testator about a month after his death, to be 
the mortgagees of the immoveable property left by the testator. 

The three appellants filed a caveat against the grant of pro- 
bate, but the District Judge, on the authority of a decision of 
this Court — Baijnatli Shaliai v. Despuity Sivgh (1)— refused to 
allow them to take part in the proceedings or oppose the grant. 

The question before us is, whether, supposing the appellants 
to prove that they have the interests which they claim, they or 
either of them have sucli interests in the estate of the deceased 
as entitle them to file a caveat and oppose the grant? 

It is not necessary to consider whether the case cited by the 
District Judge is good law, for it does not determine the ques- 
tion with which we have to deal. In that case the parties 
opposing the probate were simple creditors of a person who was 
the heir of the deceased, supposing the testator had died with- 
out a will, and supposing also that he had not adopted a son. 
In the present case the appellants have a claim upon the im- 
moveable property left by the testator,— two of them as mortga-* 
gees of the persons who, if the testator left no will, are entitled 
to create the mortgage, and one of the appellants as* the attach- 
ing creditor of one of these persons. 

In the search which I have been able to make in the English 
reports and text-books, I can find no cases, and therefore no deci- 
sion, in which persons standing to the deceased’s estate in the 
relation in which the a])pellauts respectively stand have entered 
caveat or applied to revoke grants. Probate and administrations 
in England only affect personal property, aud no titld to such 
(1) 1. L, R., 2 Calc., 208. 
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property can be made without the act of the executbr or admi* 
iiistrator. It is plain that mortgages by the next-of-kin of 
their shares in the deceased’s personal estate, before distribution 
of the assets by the executor or administrator, if they erer 
occur there, must be of extreme rarity. It is almost beyond the 
bounds of probability that a party would before probate take 
from the next-of-kin an assignment of their interest in the 
estate as upon an intestacy ; or that, if he did, he would not for^ 
tify his title by making the next-of-kln execute a power-of* 
attorne^ authorizing him to oppose probate in their name. In 
this country, however, probate has effect over all the property of 
the deceased, both moveable and immoveable (s. *^242 of the 
Indian Succession Act, 1865), and everything that is capable of 
assignment is, according to the habits and practice of the people 
of this country, constantly being assigned, quite irrespective of 
whether the title is inchoate or imperfect, doubtful or bad. 

It cannot be disputed that the appellants have a direct interest 
in disputing the will. They allege that the will is a forgery, 
and has been concocted for the purpose of overriding their mort- 
gage and attachment. The authorities show that, so long as the 
probate remains unrevoked, the attaching creditor could not 
bring the attached property to sale, nor could the mortgagees by 
any suit get the benefit of their mortgage. Their proceedings 
in each case would be defeated by the production of the pro- 
bate, for they could not raise the issue that the will was forged. 

A probate unrevoked,” says Mr, Justice Williams in Vol. I 
Williams on Executors, 7th edition, p. 54 9, 'Ms conclusive both 
in the Courts of law and equity, not only as to the appointment 
of executors, but as to the validity and contents of the will, so 
far as it extends to personal property.” As a probate in India 
extends to immoveable property, the doctrine applies in this 
country to all the property left by the deceased. The only 
grounds on whichithe appellants could impeach the probate in a 
Civil Court would be those stated in the 44th section of the Indian 
Evidence Act, namely, ^tliat the probate was granted by a 
Court not competent to grant it, or that it was obtained by fraud 
or collusion, which means fraud or collusion upon the Court, an4 
perhaps also fraud ypon the person disinherited by the will— 
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Barnesly V. P6wel{l)\ but they could not ehow tlmt the will 
was never executed by the testator or was procured by a fraud 
practised upon him. It is obvious, therefore, that, unless the 
appellants have a locus standi in the Probate Court, they are 

without remedy, supposing their case against the will to be 
true. 

Markby and Prinsep, JJ., in Komollochun Dutt v. NiU 
ruttun Mundle (2), have virtually decided the question before us^ 
BO far as the mortgagee-appellants are concerned. The plain- 
tiff there had purchased from a widow an estate which she 
was supposed to have inherited from her husband. After- 
wards the brother of the husband obtained and produced at the» 
trial probate of a will of the husband, by which he bequeathed 
the whole property to his brother. The plaintiff sued to 
recover the property from the possession of the brother, alleg- 
ing that the will was a forgery. This Court reversed a 
remand order of the District Judge, which directed the first, 
Court to try the question of the genuineness of the will, and 
directed that the trial should be postponed in order that tha 
plaintiff might apply to the Probate Court of the DistHct 
Judge to revoke the grant of probate. 

Markby, J., apparently based his decision upon the lan-^ 
guage of B. 242 of the Indian Succession Act. But that section, 
whilst stating that the probate shall be conclusive as to the 
representative title, is silent as to its effect with respect to the 
validity and contents of the will. Its conclusive effect in the 
latter respects is really the legal consequence of the exclusive 
jurisdiction of the Court of Probate, as stated by Mr. Justice 
Williams in Vol* I, Williams on Executors, p. 54^. In the 
mofussil the District Judges are the sole Courts of Probate, 
and it would be obviously inconsistent with the exclusive juris- 
diction conferred upon them, that probates until revoked should 
not be conclusive as to the due execution of the will to which 
the grants relate. 

The mortgagee-appellants in the present case stand 8abstaih< , 
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(2)X L. R.,4C|lc., 860. 
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1880 tiallj in the same position as the plaintiff in KomolloeKun 
In tbb Dutt T. Nilruttun Mundle (1 ) ; they are purchasers pro tlinto and 
assigns of the immoveable estate of tlie deceased, although 
Bbobo' limited [)urpo8e of securing money which they have 

BooNDUBi advanced to the testator’s heirs. If, according to the authority 
just cited^ tliey miglit apply to revoke the probate that has 
issued, it follows that they may also enter caveat and opposd 
tlie grant. 

Tiie case of an attaching creditor of the next-of-kin was not 

O 

before tlie Court in KomoUochun Dutt v. Nilruttun Mwidle (1), 
but Markby, J., intimated an opinion that aii attaching credi- 
tor was also entitled to apply to revoke probate. This point 
has been recently decided in favour of the atto/ching creditor 
in Umanath Mookhopadhya v. Nil money Shigh (2). 

I am of opinion, therefore, that the appellants claim res- 
pectively such interests in the estate of the deceased os entitle 
them, upon proof of tlieir interests, to file a caveat and oppose 
the grant of probate of the will of Nobo Coomar Ganguli, 
deceased. • 

As the Court below in effect dismissed their caveat without 
deciding whether they had the respective interests which they- 
claim, it will be necessary for them to prove those before being 
allowed to oppose. 

Tiie appeal is allowed^ the decree of the lower Court is set 
aside, and the case remanded for trial on the merits, upon proof 
being first given by the appellants of the respective mortgage 
and attachmeut. The costs of the first trial and of the trial on 
the remand to abide the result of the remand. 

Field, J.-^In this case one Bhobosoonduri Dabee applied 
to the Court of the District Judge of the 24-Pargannas for 
probate of a will said to have been executed by her deceased 
husband Nobo Colmar Qaiiguli. A caveat was lodged by three 
persons, Nobeen Chunder Sil, Brojo Moliun Chose, and Obhoy 
Churu Sen. Brojo Mohan Ghose and Obhoy Churn Sen 
claimed to come in and see thb proceedings and oppose the 
grant of probate, on the ground that the testator’s eons Pur- 
(1) 1. L. R., 4 Calc., 360. (2) An(e^ p. 429. 
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butti Churn Ganguli and Hori Churn Ganguli .had mortgaged 
to them a portion of the property which belonged to the 
deceased Nobo Coomar Ganguli^ and which would have des- 
cended to these sons, the heirs, according to Hindu law, if Nobo 
Coomar Ganguli liad died intestate. 

Nobeen Clmnder Sil obtained a decree for a private debt 
against Parbutti Churn Ganguli, and in execution thereof 
attached Parbutti Churn’s share in the property before the 
will was propounded. 

The learned District Judge of the 24-Pargannns, upon the 
autliority of the case of Baijnath Shahai v. Desputty Singh (1), 
held, tliat these three caveators were not entitled to see the 
proceedings and oppose the grant of probate. 

The contention of all three caveators is substantially this, 
that the sons of Nobo Coomar Ganguli had, upon their father’s 
death, inherited Ins property and mortgaged it to Brojo Mohuu 
and Obhoy Churn ; and that the will propounded by Nobo 
Coomar’s widow is a forgery, and has been concocted for the 
purpose of defeating the rights of the mortgagees and the cre- 
ditors of the sons 

With respect to Brojo Mohuu Ghose and Obhoy Churn Sen 
the case stands thus: These two persons are mortgagees, and 
being assignees of Nobo Coomar’s sons, may be said to stand in 
the shoes of tiiese sons. If the contention of these two persons 
is true, — namely, that, Nobo Coomar died intestate, and that the 
will propounded by his widow is a forgery, concocted for the pur- 
pose of perpetrating a fraud upon them, — it becomes an import- 
ant question to consider whether they have not such an interest 
as will enable them to show that the will is a forgery, and has 
been manufactured for the purpose of practising a fraud upon 
them ; and secondly, wliether they are entitled to show this in 
the probate proceedings before the District Judge, or have the 
right to show itiii a suit framed for the purpose and instituted 
in a different Court. 

In tlie case of KomoUochun Dutt v. Nilruttun Mundle (2) it 
has been held by Markby and Frinsep, JJ., that the grant of 
probate is the decree of the District Judge, which oannot be 

(1) I. L, il, 2 Calc., 208. ’ (2) I. L. R., 4 Calc., 360. 
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questioned or sefc Aside in any other Court of inferior jurisdic^ 
tion. In that case two brothers were joint proprietors of cer* 
t 2 ^in property. One of them died childless^ leaTing his widow 
him surviving. This widow sold her interest in her husband’s 
estate to one Nilruttun Mundul. After this sale the surviving 
b:'other propounded a will said to have been executed by his 
deceased ’ brother. Probate of this will was obtained in the 
Court of the District Judge. Nilruttun subsequently sued to 
recover the widow^s share of the property, alleging the will 
to be a forgery. Markby, J., referring to, and approving of, 
the case oiMmjho v. Williams (1), held, that the validity of the 
will could not be questioned in the Court of the Subordinate 
Judge, and that the proper course for Nilruttun was to apply 
to the District Judge to revoke probate of the will. Nilrut- 
tun’s appeal was accordingly adjourned to enable him to make 
an application to the District Judge for revocation of the pro-* 
bate. Markby, J., said tliat “the grant of probate is the 
decree of a Court which no other Court can set aside except 
for fraud or want of jurisdiction, aiid no such ground is alleged 
here,” 

So far as tlie facts of the case appear from the published 
report, I am myself unable to understand this observation. 
Nilruttun contended that the will was a forgery. There was 
no suggestion that the surviving brother had propounded and 
obtained probate of a forged will, being in ignorance of the 
fact of its being forged, and if, knowing the will to be forged, 
he propounded it in the Court of the District Judge for the 
purpose of obtaining probate accordingly, it is difficult to see 
that fraud was not practised upon the Court of the District 
Judge. 

In the case now before us the caveators, Brojo Mohun Ghose 
and Obhoy Chj^rn Sen, allege that the will is a forgery, and 
has been concocted by the widow and her sons in collusion for 
the purpose of defeating the rights of them, the mortgagees. 
This is a case which appears to stand on all fours with the 
case of Komollochun Dutt v. Nilruttun Mundle (2) ; and if these 
caveators are unable to contest the validity of the will in 
(1) 2 All. H. C. Rep., 268. (2) I, L. S., 4 Calc., 860. 
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another Coorti and are also precluded from Coming' in t() see 
the probate-prooeedinga and opposing the grant of probatSi it 
is clear that they will be entirely without a remedy. 

In the case Baijnath Shahai v. Desputty Singh (1) the persona 
who opposed the grant of probate had not lodged a caveat^ and 
they were merely creditors of the iiexUof-kiu of the deceased. 
I think that there can be no doubt that such persons were not 
persons claiming to have an interest in the estate of the deceas- 
ed ” within the meaning of s. 250 of the Indian Succession Act 
(Xof 1865). In Komollochun Dutt v. Nilrutlun Mundle (2)| 
Markby, J., drew a distinction between a mere creditor of 
the next-of-kin and a purchaser or assignee of the uext-of-kini 
and observed that a purchaser or assignee would be in a very 
different position from a creditor of the uext-of-kiu. Follow- 
ing the authority of this case, 1 think that Brojo Moliuu Ghose 
and Obhoy Ciiurn Sen^ being mortgagees of the sons of the 
alleged testator, are entitled to come in and see the proceedings 
and contest ilie grant of probate. 

According to tlie law of England, the grant of probate of a 
will has always been conclusive as to the validity of tiie will, 
so far as personal ])roperty is concerned. Repeated attempts were 
made to induce the Court of Chancery to assume a jurisdictiou 
wliicli would have infringed this principle. lu the case of 
Allen v, McPherson (3) a bill was filed to have the executors of 
a will declared trustees for one iZ. A. to the amount of cer- 
tain bequests which had been made iu the will and certain 
codicils, but revoked by a later codicil. The ground upon 
which relief , was asked was, that tliis lust codicil had been exe- 
cuted under u.ulue influence of the residuary legatee and false 
representations made at her instance respecting R, A,'s character. 
It was decided {disseatientibus Lord Cottenham, Chancellor, 
and Lord Langdale, M. R.) that tlio Court of Chancery had no 
jurisdiction in the matter, and that the proper course would have 
been an appeal to the Judicial Committee of the Privy Council 
against the sentence of the Ecclesiastical Court. 

Ill the case of ileluish v. Milton (4) a wife had, as sole exe- 

( 1 ) 1 . L. U., 2 Cttlc., 208 . ( 3 ) 1 H. L. Cas., 191 . 

(2) I. L. U., 4 Calc., 360. (4) L. R., 3 Cb. D., 27. 
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In ths Court of Chancery had no jurisdiction to entertain a bill to 

If ATTIP.ft QP 

THE Peti- have lier declared a trustee for the heir-at-law and sole next-of- 

Bhobo^ kiiiy on the ground that she was not tlie lawful wife of the 

BooNDUEi testator, as she had a former husband living, and that as the 
Dabeb. , 

will was made in favor of the wi/e, she was not entitled to take 
the property under this will. 

There are numerous other cases which establish the position 
that a grant of probate is, so far as regards personal estate, con- 
clusive as to the genuineness of the will of which probate is 
granted. 

In 1857 it was enacted by the Court of Probate Act, 20 and 
21 Viet,, c. 77,8. 61, that where proceedings are taken for 
proving a will in solemn form, or for revoking the probate of 
a will on the ground of the invalidity thereof, or where, in 
any other contentious cause or matter under this Act, the vali- 
dity of a will is disputed, unless, in the several cases aforesaid ^ 
the will affects only personal estate, the heir-at-law, devisees, 
and other persons having or pretending interest in the real 
estate affected by the will, shall, subject to the provisions of 
this Act and to the rules and orders under this Act, be cited 
to see proceedings ; or otherwise summoned in like manner as 
the next-of-kin or others having or pretending interest in the 
personal estate affected by a will, should be cited or summoned, 
and may be permitted to become parties or intervene for their 
respective interests in such real estate, subject to the rules and 
orders and to the discretion of the Court.” Section 62 then 
enacts, “ that where probate of such will is granted after such 
proof in solemn form, or where the validity of tlie will is other- 
wise declared by tlie decree or order in sucli contentions cause 
or matter as aforesaid, the probate, decree, or order respectively 
shall enure for the benefit of all persons interested in the real 
estate affected ty such will, and the probate copy of such 
will, or the letters of administration with such will annexed, 
or a copy thereof, respectively stamped with the seal of the 
Court, shall, in all Courts and in all suits and proceedings 
affecting real estate of whatever tenure, be received as conclu- 
sive evidence of the validity and couteuts of such will^ in like 
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manner as a probate is received in evidence in matters relating 
to the personal estate ; and where probate is refused or revoked 
on tlie ground of the invalidity of the will, or the invalidity 
of the will is otherwise declared by decree or order under this 
Act, such decree or order shall enure for the benefit ot the 
heir-at-law or other persons against whose interest in real 
estate such will might operate, and such will shall not be 
received in evidence in any suit or proceeding in relation to 
real estate, save in any proceeding by way of appeal from such 
decrees or orders.” Section 63 provides that in certain cases 
the heir need not be cited, and that where he has not been cited^ 
he is not to be affected by the proceedings. Section 64 enacts 
that, in any action at law or suit in equity, where, according 
to the existing law, it would be necessary to produce and prove 
an original will in order to establish a devise or other testa^ 
meutary disposition of, or affecting, the real estate, it shall be law^ 
ful for the party intending to establish in proof such devise or 
other testamentary disposition to give to the opposite party ten 
days, at least, before the trial or other proceeding in which the 
said proof shall he intended to be adduced, notice that he iii*> 
tends at the said trial or other proceeding to give in evidence 
as proof of the devise or other testamentary disposition tliepro^ 
bate of the said will or the letters of administration with the 
will annexed or a copy thereof, stamped with any se.al of the 
Court of probate ; and in every such case such probate or 
letters of administration, or copy thereof, respectively stamped 
as aforesaid, shall be sufficient evidence of such will aud of 
its validity and contents, notwithstanding the same may not 
have been proved in solemn form, or have been otherwise de- 
clared valid in a contentious cause or matter, as herein provid- 
ed, unless the party receiving such notice shall, within four 
days after such receipt, give notice that he disputes the vali- 
dity of such devise or other testamentary disposition.” 

The Indian Succession Act (X of 1865) makes no distinction 
between real and personal property and the effect of probate 
of a will upon such property respectively. Section 242 enacts 
that probate or letters of administration shall have effect 
over all the property and estate, moveable or immoveable, of 
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1880 the deceased, and shall be conclusire as to tlie representative 
In ten title against all debtors of the deceased and all i)erson8 holding 

HATTEB OF i o 

TBE Peti- property which belongs to him, and sliall afford full indemnity 
Bhobo^ t6 all debtors paying their debts, and all persons delivering up 
property to the person to whom such probate or letters of 
administration shall have been granted/’ 

That probate of a will is conclusive as to the legal character 
of the executor was decided in Allen v. Dundas (1) and in 
Noell V. Wells (2), and has never since been doubted. 

The section which I have just quoted affirms and enacts 
the conclusiveuess of a grant of probate or administration as 
to the representative title merely, and it is a matter of observa- 
tion that in this Act, passed in 1865, no ])r()visions were intro- 
duced similar to those which I have just quoted from the Court 
of Probate Act of 1857, declaring a probate of will to be con- 
clusive evidence in all Courts and in all proceedings of the 
validity and contents of the will itself. Are there any provi- 
sions in the Indian Succession Act which supply this omission or 
deficiency, whichever it may be called ? Section 250 of the Act 
gives to the District Judge the large power of issuing citations 
to all persons claiming to have any interest in the estate of the 
deceased. What is the meaning of the expression persons 
claiming to have any interest?” It appears to me that the 
persons claiming to have any interest must be persons Iniving 
such an interest as would entitle them to niaiutaiu a suit iii 
respect of the subject-matter of such estate — persons having, for 
example, such an interest as, according to tiie practice of the 
Court of Chancery, would entitle them to file a bill in a Court 
of Equity ; see this question discussed iu Daniell’s Chancery 
Practice, 5th Edition, page 267. If this be the proper construc- 
tion, I think that the mortgagees, Brojo Muhun Ghose and 
Obhoy Churn Sen, and also the attaching creditor, Nobeeii 
Chuuder Sii, ait persons who might have been pro[)erIy cited 
under s. 250, and who, having come in and stated the interests 
claimed by them, are entitled to be made parties to the suit 
brought in the Court of the District J udge to obtain probate of 
the alleged will. Section 261 then enacts that iu any case be- 
(l) 3 T. R., 125. (2) 1 Lev., 235. 
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fore the District Judge in Mrhich there is contentioni ttie pro- 
ceedings shall take, ns nearly as may be, the form of a regular 
suit, according to the provisions of the Code of Civil Procedure, 
ill which the petitioner for probate or letters of administration, 
as the case may be, shall be the plaintiff, and the person who may 
have appeared to oppose the grant shall be the defendant.” 

It would appear that the persons who have appeared as 
caveators, and have been parties to the contentious proceedings 
in the Court of the District Judge (and perhaps also those 
persons who having been served with personal notice have failed 
to appear), will be the only parties bound by those proceedings ; 
and that other persons falling within the definition persons 
claiming to have any interest, &c.,” who are not parties to the 
original proceedings, or, though entitled to be cited, were not 
served with personal notice thereof [see illus. (b) to s. 234], 
liave for their only remedy an application under s. 234 for 
the revocation or annulment of the grant of probate or letters 
of admlMistration ; and that, in making such an application, they 
will be limited by the expression '^just cause” as defined iu 
that section. 

Section 235 enacts that the District Judge shall have juris- 
diction in granting and revoking probate and letters of adminis- 
tration in all cases witliin his district.” The jurisdiction created 
in the niofnssil by the Indian Succession Act is a new jurisdic- 
diction which, before^the passing of this Act, did not belong to 
the Civil Courts. According to the ordinary rules for the inter- 
pretation of Statutes, it follows that this jurisdiction can be 
exercised only by the Court of the District Judge, and not by 
any other Civil Court in the mofussil. I am, therefore, of opinion 
that, whether the persons interested came in the fir^t instance 
to oppose the grant of probate, or subsequently to have a grant 
revoked or annulled, they must come to the Court of the Dis- 
trict Judge; and as this Court has thus an exclusive jurisdic- 
tion, it must be careful not to deny all remedy to persons 
interested by refusing to allow them to be made parties to its pro- 
ceedings. As to the text of what constitutes a sufficient interest 
to entitle any particular person to be made a party, according 
to the view which 1 have already stated, I think it comes to 
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In thb lie is entitled to maintain a suit in respect of the property over 
THE PETif i^Iiich the probate would have effect under the provisions of 
Bhobo' Indian Succession Act. 

sooNDUBi I concur in allowing the appeal and remanding the case for 
trial on the merits. Tlie appellants will of course have to prove v 
the interest alleged by them. 


Appeal allowed. 


Before Mr. Justice Mitter and Mr. Justice Maclean. 

1880 BABOO JAN JHA (Judgment-Debtor) u. BYJNATH DUTT JHA and 

OTHERS (Decree- holders).* 

Execution-Proceedings-^Mesne Profits^ Amount awarded in Execution larger 

than that claimed in Plaint^Court Fees Act (VII of 1870), a. W^para. 2. 

The pliiintill brought a suit for possession, and fur a certain sum as mesne 
profits, wiiich he assessed at three times tlie annual rent paid to the defetidant 
by tenants in actual possession of the land. He obtained a decree for pos- 
session, and the decree ordered that the amount of mesne profits due to him 
should be determined in the execution -proceedings. On nii investigation, a 
larger sum was found to be due to him for mesne profits than tliat claimed by 
him in his suit. The plaintiff, therefore, paid the excess fee as provided by 
para. 2 of s. 11 of Act VIE of 1870; but held^ the amount of mesne profits 
recoverable by him must be limited to the amount claimed in the plaint. 

In tins matter the decree-holders had been plaintiffd in a suit 
to recover possession from the defendant (tlie judgment-debtor 
in this matter) of certain lands in Mouza Juggut, and also for 
mesne profits which it appeared they had in their plaint assessed ' 
at Bs. 309, or three times Bs. 103, the annual rent paid to the 
defendant by tenants in actual possession of the land. In this 
suit the plaintiffs, on the 24fth July 1878, obtained a decree for 
possession, and il^was also ordered by the decree that the amount 
of the mesne profits claimed was to be determined in the execu- 
tion department. An Amin was accordingly deputed to make 

* Appeal from order, No. 174 of 1880, against the order of H. W. Gordon, 
Esq., Judge of Tirliut, dated the 30th April 1880, affirming the order 
of Baboo Tej Ghunder Mookeij^e, Mansif of Madhoobaiii, dated the 13th 
September 1879. 
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the necessaiy investigation, and he, after doilig so, reported that 
the amount of mesne profits to which the plaintifls were entitled 
for the three years, was a sum nearly three times as great as that 
mentioned in their plaint. In making this report, the Amin went 
on the principle that the plaintifis having been in actual or khas 
possession of the lands claimed by them at the time when they 
were wrongfully dispossessed, were entitled to recover the full 
amount which they would have realized had they not been 
wrongfully dispossessed, and not what the judgment-debtor 
chose to receive according to his own arrangement while in 
wrongful possession. 

The Munsif having overruled the objections of the judgment- 
debtor to this report, the latter appealed to the Officiating Dis- 
trict Judge of Tirhut,and in this appeal, for the first time, raised, 
in addition tq the objections previously urged by him, the fur- 
ther objection that the plaintiffs were bound by the claim as to 
mesne profits made by them in their plaint. The District Judge 
overruled all the objections of the judgment-debtor, and as to 
the one then first urged before him, ruled, that the appellant 
could not go behind the decree which had ordered that the 
amount of the mesne profits claimed was to be determined in 
the execution department without directing that the amount of 
mesne profits specified in the plaint should be the maximum 
amount recoverable in execution. In support of this view he 
referred to the following cases— Gobind Bhukut v. Digwmr 
bvbvee Dehia (1), Lukheekant Doss v. Deendyal Doss (2), and 
Pearee Soonduree Dosses v. Esluin Chunder Bose (3) ; also to, 
s. 11, para. 2 of Act VII of 1870 (The Court Fees Act), 
which provides, that "where the amount of mpsne profits 
is left to be ascertained in the course of the execution of 
the decree, if the profits so ascertaiiud exceed the profits claimed^ 
the decree shall be stayed until the difference between the 
fee actually paid and the fee which would have been payable 
had the suit comprised the whole of the profits so ascertained 
is paid.” It was clear, the Court remarked, from this section 
tlmt the Legislature did not intend that the claimant shouldi 
(1) 9 W.R.,217. (2) 14W.K.,82. 

(3) 16 W. R., 302. 
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1880 in the matter of mesne profits, be limited to the amount claimed 
Baboojan in his plaint, and as in the case before it, the excess fee had been 

e, paid by the decree-holders, it dismissed the appeal vith costs. 
Btjna^b 
Dutt Jha 

From this decision the judgment-debtor appealed to the High 
Court. 

Baboo Anund Oopal JPalit fot the appellant. 


The judgment of the Court (Mitteb and Maclban, JJ.) uras 
delivered by 

Mitter, J.— In this case the appellant has been adjudged 
liable for about Rs. 1,200 as mesne profits due for three years on 
account of the respondents’ share, three annas eight gundas one 
dumri, in Mouza Juggut, for which the respondents got a decree 
on 24th July 1878. 

The only contention raised before us is, that the respondents 
are bound by the amount of me.sne profits claimed by them in 
the plaint, viz., Rs. 309. 

For the appellant two cases have been cited — Karoo Lai 
Thakoor v. Forbes (1) and Oooroo Doss Hoy v. Bwngshee Dhur 
Sein (2). In the former of these, it was laid down that “if the 
plaintiff had estimated his mesne profits in a general way with the 
view of determining the value of the suit, he would have been 
entitled to recover whatever sums had been realised or were 
capable of being realised by the defendant ; but when ho comes 
into Court, and knowingly fixes the rate of each bigha of laud, 
he is bound by his own assessment.” Loch, J., who was one of 
the Judges in this case, seems to have decided a subsequent 
case, that of Hurro Oobind Bhukid v. Digamburee Debia (3), 
in an opposite|sense ; but he joined in deciding the latter case, 
that of Goaroo Doss Boy v. Bangsliee Dhur Sein (2), on the same 
principles as were laid down in ifaroo Lai Thalcoor y. Forbes (1). 
The respondent meets the contention by reference to two 
decisions of this Coaib—Lukhedeant Doss v. Deendyal Doss (4) 

(1) 7 W. K., 140. (3) 9W.R.,217. 

(8) l« W.»,,61. (4) 14 W. B., 82. 
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md PmreeScmdum Dome V. EekinGhuTider Bose In the iwo 
former of these cases it was laid down, that “ even with respect 
to the claim as stated in the plaint that would be subject to the «. 
result of further investigation and in the latter case, D. N. 

Mitter, J., laid down that where the decree did not limit the 
amount, and the plaint stated the amount approximately, the 
Court executing the decree could not go behind it. 

Section 11 of the Court Fees Act was also cited in support of 
the respondents’ contention. 

In their plaint the respondents deliberately claimed Bs. 103 as 
the annual rent of the land from which he had been dispossessed. 

There was no approximate rate or amount mentioned. 

We think that the general rule that a plaintiff cannot recover 
more than he claims in his plaint, ought not to be departed from 
except under special circumstances. The decision in the case of 
&ooroo Dm Roy v. Bungsitee Dhur Sein (2) lays this down, as we 
think, correctly. In this case the plaintiffs appear to have been 
aware that the lands of which they sought possession were in the 
occupation of tenants paying an ascertained rent of Rs. 103 for 
plaintiffs’ share ; that being so, the plaintiffs demanded damages at 
that rate on account of the loss they had sustained from the 
wrongful possession of the defendant. It would have been 
better if the first Court had not reserved the ascertainment of the 
mesne profits for execution, and our decision is, that the plaintiffs 
can recover no more than Rs. 309 for the years 1280 — 82. 

The appeal will, therefore, be decreed with costs, which we 
assess at two gold-mohurs. 

Appeal oMomd. 

(2) l« W. R., 61, 


(1) 16 W. R., 302. 
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APPELLATE CRIMINAL. 

' Before Sir Richard Garths Kt, Chief Justice^ and Mr, Justice Field. 

In the matter of the Petition of MOHAMED ESHAK. 

CHUNDRO MARWARI®. MOHAMED ESHAK* 

Appeal^Jurisdiciion^Time from which an Order of Appointment dates. 

An Assistant Magistrate convicted an accused on the 12th August, and by 
an order of even date, such Magistrate was invested with power to act ns a 
Magistrate of the 1st class, although the fact, that he had been so invested with 
full powers, was not communicated to him until the 23rd idem. The accused 
appealed to the District Magistrate and was acquitted. On motion made to 
the High Court to set aside the acquittal, on the ground that, after the date of 
the order of the Lieutenant-Governor investing the Assistant Magistrate with 
further powers, no appeal lay to the District Magistrate,— /le/d, that even 
supposing the Lieutenant-Governor’s order conferred first class powers upon 
the Assistant Magistrate from the moment it was made, it must be shown 
before the District Magistrate’s decision could be set aside, that the order of 
the Lieutenant-Governor was signed before the conviction. 

Quc7*e.— Whether an order investing a Magistrate wi^i Ist class powers, 
is of any force, or amounts to an authority to exercise such powers, until the 
order has been olHcially communicated to the Magistrate P 

In this case tlie accused, Ghundro Marwari, was charged with 
criminal breach of trust under s. 408 of the Penal Code; and 
the Assistant Magistrate found him guilty, and sentenced liim, on 
the 12th of August 1880, to four months’ rigorous imprisoiiment. 

The accused appealed to the Magistrate, who lield, that he 
had not acted iii such a manner as to bring him under the 
criminal law, and released liim from imprisonment. 

The prosecutor then applied to the High Court to have the 
District Magistrate’s judgment set aside, on the ground that on 
the very day (the 12th August 1880) on which the accused was 
convicted by the Assistant Magistrate, tlie latter was, by an 
order of the Lieutenant-Governor, made a first class Magistrate, 
and consequently that the District Magistrate had no jurisdic- 
tion to entertain an appeal from his decision. It appeared from a 
letter from the Magistrate of Burdwan to the Registrar of the 

* Criminal Motion, No. 280 of 1880, against the order of G. G. Stevens, 
Esq., Officiating Magistrate of Burdwan, dated the 24th August 1880. 
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High Courti that the Assistant Magistrate had been invested hf 
Government with full powers to act as a Magistrate of the first 
class; but that the letter iiiforinlng the Magistrate of Burdwan 
of the fact, was not received until the 2lst of August, and was 
not communicated to the Assistant Magistrate until the 23rd. 

A rule was granted calling on the accused to show cause why 
the order made on appeal should not be set aside. 

Mr, M, P, Ganper (with him Baboo Amarendronath Chat’- 
terjee) for the accused. 

Mr. 77. E. Mendies in support of the rule. 

The opinion of the Court (Gartw, C. J., and Field, J.) 
was delivered by 

Garth, C. J.— In this case one Mohamed Esliak applied 
to this Court to send for the papers in a case in which one 
Chundro Marwavi has been acquitted by the District Magistrate,, 
for the purpose of having the Magistrate’s judgment set aside. 

Chundro Marwari was convicted on the 12th of August last 
by Mr. Caspersz, who was the Assistant Magistrate, of criminal 
breach of trust, upon the prosecution of ]\Iohamed Eshak, who 
was his employer. An appeal was preferred to the District 
Magistrate, who, after hearing the case, reversed the conviction 
aud acquitted the prisoner. 

We were asked to set aside this judgment of the District Magis- 
trate, upon the ground that, on the very day on which Chundro 
Marwari was convicted by Mr. Caspersz, Mr, Caspersz was, by ■ 
an order of the Lieutenant-Governor, made a first class Magis- 
trate, and consequently that the District Magistrate had no 
jurisdiction to entertain an appeal from his decision. 

But having now ascertained the true state of the case, I think 
that there is nothing in this objection. In the first place I have 
great doubt, whether the mere order of the Lieutenant-Gover- 
nor, that a Magistrate shall be vested with first class powers, ia 
of any force, or amounts to an authority to the Magistrate to 
exercise those powers until the order of the LieuteuanUGovern- 
or has been officially communicated to him— until in fact he 
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1880 knows officinllj wliat (lie order of tlie LieuteimiiUGoTernor is ; 
In tbi! and as the order, which was made on the 12th of August, could not 
thbPeti- received by Mr. Caspersz until after that day, there 

JtfoHAMiL reason wliatever why his decision of the 12th of August 
Ebhae. should not have been made the subject of appeal to the District 
Magistrate. 

But even supposing that the order of tlie Lieutenant-Goveiv 
nor conferred upon the Magistrate first class powers from the 
moment when it was made, it does not appear that in this case 
the order, making Mr. Caspersz a first class Magistrate, was 
signed before the conviction. It may well be, that the convic- 
tion took place in the early part of tlie day, and that the order, 
making Mr. Caspersz a first class Magistrate, was made after- 
wards, and unless we are satisfied that the District Magistrate 
had no power to hear the case upon appeal, I think it clear 
that we ought not to interfere. 

But then it is said that, as the case is now before us, we ought 
to set aside the judgment of the District Magistrate, if we find 
that it is erroneous in point of law. I confess, I entertain some 
doubt as to what our powers may be in that respect ; but 
assuming that we had the power, I certainly should be unwill- 
ing, under the circumstances of this case, to set aside a judgment 
of acquittal. Tliese cases of criminal breach of trust often 
involve v*ery nice questions; and I think that the materials 
before the Magistrate may well have justified him in holding 
that, having regard to the confidential relation which existed 
between the prosecutor and the prisoner, the acts committed 
by the latter might make him answerable to his master civilly, 
but not criminally. That being so, I am of opinion, that we 
ought not to interfere, and that the rule must be discharged. 

Rule discharged. 
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APPELLATE CIVIL 


Before Mr. Justice Morris and Mr, Justice Prinsep. 

UAMKIS^HORO) CEiU(3KGiRBU'T IT and anotsbr (Objbctori) 9 , 
KALLYKAN ro CIIUOKERBUTTY (Dbcbbb.holdbb).* 

Execution of Decree^Civil Procedure Code {Act X of 1877), s. 234— 
sentaUve of Deceased Eushanis Estate ^Form of Decree 
against Hindu Widow. 

A Hindu widow instituted a suit to recover possession of certain property 
belonging to her deceased husband, and that suit was dismissed with costs. 
The widow having died before execution for the costs was taken out, the 
decree-holder sought to take out execution against the next heirs of the late 
widow's deceased husband. Held^ that the fact, that tlie widow did not in her 
suit seek to recover any interest personal to herself, but that she contracted 
the judgment-debt in the effort to recover a portion of her husband’s estate, to 
which in its entirety the next heirs of her late husband had succeeded, was 
sufficient to make the whole estate liable, and would entitle the decree-holder 

satisfy his decree against the legal representatives ” of the late widow’s 
husband, under s. 234 of Act X of 1877. 

Mohima Chunder Roy Chowdhry v. Ram Kishore Acharjee Chowdhry (1) 
distinguished. 

In a decree against a Hindu widow, it should be stated whether the decree 
is a personal decree, or one against her as representing her deceased husband. 

One Bissessuree Debiu, a Hindu widow, sued to recover a. 
share in certain immoveable property, which she claimed as form-* 
ing a portion of her husband’s ancestral estate, from which she had 
been deprived, since her husband’s death, by two of the defend- 
ants; the remaining two defendants were the next heirs of her 
husband, and were joined as parties to the suit as holding another 
share in the property in question. 

The suit was dismisse<i with costs In favor of the first two 
defendants, who alone appeared. The decree-holder attached cer- 
tain property in the liands of the widow, but whilst execution was 
being taken out, the widow died, and the decree-holder took out 

* Appeal from order No. 230 of 1880, against the order of T. M. Kirkwood, 
Esq., Judge of My mensing, dated the Ist May 1880, reversing the order of 
liaboo Kauie Lall Mookerjee, Munsif of Nicklee, dated the I4th July 1879. 

13B.L.B., 142. 


1880 
Dec. 8. 
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1880 execution against the next heirs of her husband. Thedecree- 
Bahkishobb holder admitted that the widow left no property of her own, 
buttt and 'that the property sought to be attaclied was held by her 
Eallteanto capacity as a Hindu widow. In examiuatiou it appeared 
Chuokbb. tliat one of the objectors, who was one of tlie reversionary 
heirs, stated, that he had advised the widow to bring the suit, 
and had looked after it for her. The Munsif held, titat the 
widow’s life-interest having come to an end, nothing remained 
to be sold at auction, and he therefore dismissed the application 

The decree-holder appealed to the District Judge, who held 
that the debt under the decree was not a personal debt of thc^ 
widow, but was one binding on the estate of her husband. He 
therefore allowed the appeal. 

The objectors appealed to the High Court. 

Baboo Jogesli Chnnder Roy for the appellants. 

Baboo Bama Churn Banerjee for the respondent. * 

The judgment of the Court (Monius and Pbinsep, JJ.) was 
delivered by 

Mounis, J. (who, after stating the facts, continued): — In special 
a])pcal it is contended that the Judge has put a wrong construc- 
tion upon the decree, which by its terms purports to be against 
Bissessuree Debia personally, and tliat they, special appellants, 
are not, within the meaning of s. 234 of the Civil Procedure 
Code, legal representatives of the deceased.” In support of 
tills contention they cite as an authority the case of Mohima 
Chunder Roy Chowdhry v. Ram Kishore Acharjee Cliowdhry (1), 
They also refer to a recent, but unreported, case, decided in 
special appeal by a Division Bench of this Court. The judgment 
of Sir Bichard Colch in the first quoted case supplies two rea- 
sons, which militate against the argument of the special appel- 
lants. Sir Richard Couch says:— In the present case the 
debt was not due from the husband, and if the estate of the hus- 
band is to be charged either for the arrears of rent becoming 
due after his death, or for the bond which was given by the 
(1) IS B. L. R., 142. 
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widow, it can only be upon the ground that the debtit were - 

sarily contracted by the widow, or under such circumstanced as BamkishOb^ 

, . . OHOOKaOV 

to make the whole estate liable, and not merely the interest in butity 

it o£^ the person who contracted them.** And again: Here the kallykahto 
suits were against the widow only, she cannot be said to have Ohuckbhk 

, y ^ BUTTY* 

been defending them as representing the reversioner, or as pro- 
tecting his interest.” 

Now it is manifest in this case, from the summary of the 
plaint which is embodied in the decree now sought to be 
executed, that the widow did not seek by her suit to re- 
cover any interest personal to herself, but that she contracted 
this judgment-debt in the effort to recover a portion of her 
husband’s estate. It was only in her character as representa- 
tive of that estate that she did, or indeed could have, instituted 
that suit, and any laud which she might recover in it would 
necessarily form portion of her liusband’s ancestral estate which 
she enjoyed during her lifetime, and to which, at her death, the 
•special appellants, as next heirs, have succeeded. But if we had 
any doubt regarding the nature of that decree, it would be 
removed by the conduct of the reversionary heirs, the special 
appellants before us. They were made parties to the suit, but 
made no opposition to the claim of the widow. On the contrary, 
the Judge points out that one of them admitted that he advised 
the widow in the conduct of the suit There, it seems to us, 
are, to use the words of Sir Richard Couch, circumstances 
which make the whole estate liable,” and which render this case 
clearly distinguishable from tbo one which was then before him. • 

As to the unreported case referred to, the facts of it are not 
before us, and it seems to us from the judgment which has been 
read to us, that the learned Judges never intended to decide 
that, under no circumstances, could the estate iu which a 
widow has only a life-interest be rendered liable in satisfaction 
of a decree obtained against her, unless such liability was ex- 
pressly declared in the decree. 

It would no doubt be more satisfactory if our Courts were 
always to be careful in recording whether a decree against a 
Hindu widow is a personal decree or one against her as repre- 
senting her husband’s estate and chargeable thereon,— ^and suob 

61 
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1880 a practice would materially diminish litigation; but in our 


Ramkishobb experience this has not been hitherto the [practice of our Courts. 

Having regard^ therefore^ to these considerations, we are of 


BUTTY 


Kallykanto decree was against the widow Blssessuree as 

Chuckbb- representing her husband’s estate ; and that, therefore, the special 
appellants, as succeeding to that estate by right of inheritance, 
are liable to satisfy that decree as the legal representatives within 
the meaning of s. 234. 

We, therefore, dismiss the appeal with costs. 


APPELLATE CRIMINAL. 


Before Sir Richard Qartky Kt^ Chief Juiticcj and Mr, Justice Field, 

1880 In bs MIR EKRAR ALL 

3- THE EMPRESS v. MIR EKJiAR ALL* 

Penal Code (Act XLV o/ 1860), ss, 192, 4G4, cl 2^-Fabricating^ False 
Evidence ^Forgery --•Alteration of Date of Document. 

Where the date of a document, which would otherwise not have been 
presented for registration within time, is altered for the purpose of getting 
it registered, the offence committed is not forgery, where there is nothing to 
show that it was done ** dishonestly or fraudulently,” within cl. 2, s. 464 of 
the Penal Code, but fabricating false evidence within s. 192. 

The facts sufficiently appear in the judgment of the Court 
(Garth, C. J., and Field, J,), which was delivered by 

Garth, C, J.— The accused presented a bond for registration 
on the 18th December 1879. This bond is said to have been 
originally dated the 6th August 1879. If this date had 
remained, the instrument was presented after the time within 
which such efx instrument must be by law presented for 
registration. The accused is said to have altered the date to 
the 26th August in order to bring the bond within time ; or 
to have presented it for registration, knowing that the date 
had been so altered. It appeal's to us that the alteration of 

* Criminal Revision, No. 289 of 1880, called for by the High Court on 
Seisioui Statement of Bhagalpore. 
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the date under these circumstances is not forgeiy, as there is 
nothing to show that it was done " dishonestly or fraudulently ” 
within the meaning of cl. 2 , s. 461 of the Penal Code. 

It is not contended that the bond- itself was not genuinCi 
or that the accused intended to support a false claim by a 
false bond. It is clear that his intention in altering the date 
of the bond was to cause the registering oiScer to entertain 
an erroneous opinion touching a point material to the result 
of the registration proceedings ; and this being so, his acts 
constituted fabricating false evidence (ss. 192, 193, Penal Code), 
and using fabricated evidence (s. 196, Penal Code). 

In this view of the law, and as the Sessions Judge did not take 
a serious view of the offence committed, we reduce the sen- 
tence of imprisonment to two months’ rigorous imprisonment. 
The sentence of fine will stand. 


ORIGINAL CIVIL. 

Before Sir Richard Garih^ Kl.^ Chief Justice^ Mr, Justice Pontifex^ and 
Mr, Justice Morris, 

In the Goods op GRiSII CHUNDER WITTER, deceased. 

Letters of Administration-- Estate of Deceased Hindu, consisting of Immove- 
able and Moveable Property, 

Except under special circumstances, letters of administration to tbe estate 
of a deceased Hindu must be taken out in respect of the immoveable as well 
as the moveable property forming part of such estate. 

This was a reference to the Chief Justice under s. 5 of the Court 
Fees Act (VII of 1870), under the following circumstances An 
application was made on the Original Side of the High Court, 
before Broughton, J.,for the grant of letters of administration to 
the estate of one Grish Chunder Mitter, deceased, limited to certain 
Government securities. In addition to these securities, the 
deceased had left landed property, but the applicant expressly 
omitted any request for letters of administration in respect of 
such property. In the opinion of the learned Ju4ge, the. 
question whether letters of administration for such limited 
purpose could be granted in respect of the estate of a Hindu 
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1880 deceased, was a fit one far reference, under s. 5 of the Court 
In THE Fees Act (VII of 1870), to the Chief Justice. 

Grish^ * This question was accordingly referred to the Chief Justice by 
^mSteb^ the Taxing Ofiicer. In the letter of reference the attention of 
the Chief Justice was directed to the following cases: MancJmrji 
Vestanji v. Narayan Lakahumanji (1) ; In the goods of Bam 
Chandra Bass (2), as also to a note on the subject by Mr. Collis, 
the then Officiating Administrator-General, in which note the 
following cases were also quoted [-—KadumhineeDossee v. Koylash 
Kaminee Dossee (3), Jehb v, Lefevre (4), Freeman v. Fairlie (5), 
Naoroji Bevamji v. Rogers (C), Doe dem Savage v. Bancha- 
ram Tagore (7), In the goods of Bihee Muttra (8), Mohar Ranee 
EssadahBye v. East India Company {{i), Lalhtbhai Bapuhhai y. 
Manl'uvarbai (10), Srimati Jaykali Debi v. Shibnath Chutter- 
jee (11), Nilkant Cluitterjee^ v. Pean Mohan Das (12), Gopal 
Narain Mozoomdar v. Shosheebhushun Mozoomdar (13), Lai 
Clmid Ramdayal v. Gimtibai (14), Brajanath Dey v. Ananda- 
mayi Dasi (15), and Mussamut Bhoobunmoyi Dehia v. Ram 
Kishore Acluirji (10). 

The point being a very important one, the Chief Justice 
requested Pontifex and Morris, JJ., to hear the case with him. 

The Advocate-General (Mr. Paul) for the Secretary of State. 

Mr. Pijfard for the petitioner. 

The opinion of the Court was delivered by 

Garth, C. J. — We think it quite clear that, in this case, and as 
a rule in all cases, general letters of administration of a Hindu's 
estate must be taken out for the immoveable as well as the move- 
able property, and that duty must be paid upon the value of the 

(1) l Bom. H. 0. Rep. 77 at p. 83. (9) I Tay. and B., 290, 

(2) 9 B. li. R.,lo. (10) I. L. R., 2 Bom., 388. 

(3) I. L. R., 2 C«lc., 431. 0 0 2 B. L. U., 0. C., 1. 

(4) Montriou's Morton, 132. (12) 3 B. L. R., 0. C., 7. . 

(5) 1 Moore’s I, A., 303. (13) 13 B. L. R., 21. 

(6) 4 Bom. H. 0. Rep., 0. C., 1, at (14) 8 Bom. H. C. Rep., 0. C., 140. 

pp. 68, 71 . (1 3) 8 B. L. R., 208, nt p. 220. 

(7) Montriou’s Mortoq, 103. (16) 10 Moore’s I. A., 279, at p. 308. 

(8) Id., 191. 
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whole. Limited administration can only be granted under speeiil 
circumstances. 

The real point in the case decided by Kennedy, J., in the case 
of Kad/umbinee Doam v. Koylaah Kamime Dmee (1), is beside 
the present question ; and the opinion there expressed by the 
learned Judge seems not to have been necessary for the purposes 
of his decision. 

Attorney for the Secretary of State : The Oovemmmt Solici- 
tor (Mr. Upton). 

Attorney for the petitioner : Baboo Shamoldfum DvM. 

Before Mr, Justice White, 

KRISTO MOHINRY DOSSEB and others ». KALLY PROSONNO 

GllOSE AND ANOTHER.* 

Execution — Relief asked for in accordance with Statements in Plaint not 

forming a Separate Prayer in the Plaint— General Prayer for Reliefs 

Control of Execution, 

A, a joint owner of an estate with saved the joint estate from sale for arrears 
of Government revenue in payment uf which B had made default, for such pur* 
pose mort^agin^ her share in the estate to E. A then sued B for contribution. 
Pending that suit, B again made default, and the estate was sold and purchased 
by C, subject to incumbrances. Subse(]uontIy, A obtained her decree against 
if, and assigned her decree to D, who obtained an order for execution and 
attached certain property belonging to B. D and E then entered into an 
agreement with C, that tliey would release Cand the share charged with pay- 
ment of A's decree, from all liability, and that they would entrust the whole 
conduct of the execution-proceedings to C, in consideration of his granting 
a perpetual lease of part of the property to D and E. In pursuance of this . 
agreement, D and E granted a release to C, and C granted a lease to E for 
himself, and it was contended, also, as benamidar of i). The agreement 
contained a proviso that should the Court, in which the decree should be 
executed, of its own accord or on the petition uf if, or his legal representa- 
tive, notwithstanding objection on the part of D and E^ make any order 
directing the decree to be executed against the estate, then in such case D 
and E should not be bound by the release,* and that it should be open to C 
to cancel the agreement. D applied for execution against the estate of the 
adopted son of B (who had died), but subsequently abandoned all proceed- 
ings and transferred his decree to the High Court to obtain execution against 
a house belonging to C, in Calcutta. The adopted son and widow of Bi 

* Application in suit No. 632 of 1880, Original Side. 

(1) I. L. R., 2 Calc., 430. 
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in a suit brought against C and D, objected to the execution-proceedings, 
" and after paying the sum due to D into Court, asked for an injunction stay- 
ing all further proceedings in execution until the hearing of the suit. 

Ileld^ that D hnd obtained, out of the lien directed by the decree, some 
benefit or advantage, which the plaintiffs might have a right to have valued at 
the hearing, and that, notwithstanding this did not form the subject of a 
separate prayer in the plaint, the Court would grant the injunction. 

The facts of this case, which gave rise to the motion made 
before the Court, were, that two persons, Khelut Chunder Ghose 
and Kaminee Soondery Dossee, were the joint owners of a cer- 
tain estate, registered No. 1 in the Towjee of the Nuddea Col- 
lectorate ; that the Government revenue, through default on the 
part of Khelut Chunder, fell into arrears, and Kaminee, in order 
to prevent a sale of the estate, borrowed a sum of money at 
high interest, mortgaging her share of the estate to one Hurry 
Churn Bose, and paid off the sum due as revenue ; she, on the 
5th June 1872, sued Khelut Chunder, for contribution of his 
share of the revenue so paid by her as aforesaid, asking that the 
property for which revenue had been paid might be made a 
first charge for the debt. Pending this suit, Khelut Chunder 
again defiiulted, and Kaminee being unable to raise sufficient 
money to save the estate, it was sold by public auction, and 
purchased, on the 23rJ March 1874, by one Kaliprosonno Ghose, 
subject to the incumbrances thereon ; and he, on 9th April 1874, 
took an assignment of the mortgage from Hurry Churn Bose: 
On the 11th January 1873, Kaminee s suit against Khelut Chun- 
der was dismissed, but was eventually, on the 18th January 
1876, finally decided in her favor in the Court of appeal. On 
the 16th January 1877, Kaminee assigned her decree to one 
Rutnessur Biswas, who, on the 13th July 1877, after placing 
his name on the record in the stead of Kaminee, applied for 
and obtained an order for execution of Kaminee*s decree, and 
attached certain properties belonging to Khelut Chuuder. 
Some time in the mouth of July 1877, Rutnessur and Hurry 
Chum Bose entered into an agreement with Kaliprosonno Ghose, 

“ that they should not proceed to realize the charge against the 
zemindari which formerly belonged to Khelut and Kaminee, 
and that they would release Kaliprosonno and the share so. 
chargecl with the payment of the decree, from all liability, and 
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that they would not take any proceedings in any Court 
against Kaliprosonno and the share charged under the decree, 
and that they would entrust the whole conduct of the execu^ 
tion-proceedings to Kaliprosonno in consideration of the latter 
granting a perpetual lease of part of the said property to Rut* 
nessur and Hurry Churn Bose at a low rental.” There was, 
however, a proviso in this agreement to tlie effect, that should 
the Court, in which the decree should be executed, of its own 
accord, or upon petition of Khelut Chunder, or his legal repre* 
sentatives, and notwithstanding objections on the part of Rut- 
nessur and Hurry Churn Bose, make any order directing the 
decree to be executed in the first instance against the estate 
formerly belonging to Khelut and Kaminee, then Rutnessur and 
Hurry Churn Bose should not be bound by the covenant for 
release, nor be bound to indemnify Kaliprosonno as therein agreed; 
but that in such case it should be open to Kaliprosonno to cancel 
the agreement. In pursuance of the agreement, on the 4th 
August 1877, Rutnessur and Hurry Chum Bose executed a release 
in favor of Kaliprosonno ; and on even date with such release, 
Kaliprosonno executed a patiii lease in favor of Hurry Churn Bose. 

On the 1st August 1877, Rutnessur took certain steps •to exe- 
cute his decree, which, however, were subsequently abandoned. 
But, after the death of Khelut Chunder, Rutnessur, on the 13th 
June 1878, applied for execution against certain property of 
Romanath Ghose, the adopted son of Klielut Chunder, but an 
objection was successfully taken that execution should first bo 
taken out against the property which formerly belonged jointly • 
to Khelut and Kaminee, and an order passed in accordance with 
such objection ; this order was, liowever, reversed by the High 
Court, and Rutnessur, however, subsequently, abandoned all 
previous execution-proceedings, and transferred his decree to the 
High Court for execution against certain properties of Kali- 
prosonno in Calcutta. 

The plaintiffs in this suit, the widow of Khelut Chunder, 
and the next friend of Khelut Chunder's adopted son, Roma- 
nath Qhose, objected to execution being taken out, and after 
paying the sum due to Rutnessur under the decree into Court, 
asked for an injunction to stay all further execution-proceedings. 
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On the 15th September 1880, a rule nisi was obtained, call^ 
ing upon Eutnessur to show cause why all further execution- 
• proceedings should not be stayed. 

Mr. Branson (with him Mr. Mittra), for the defendant Rut- 
nessur Biswas, showed 6ause against the rule.— The rule has 
been obtained on the facts set out in the plaint alone, no 
verified petition or affidavit has been filed by the plaintiffs. 
The Court will not make absoliito the rule, seeing that it has 
been obtained in such an irregular manner. [White, J.— I 
find that the practice in the offices of the Original Side of 
the Court is to allow in taxation the costs of affidavits in 
such motions as the present, but inasmuch as such an affidavit 
would be but an echo of the plaint, I do not think I can 
refuse to hear the rule because there happens to be no peti- 
tion or affidavit.] Plaints are verified on information and 
helief and no Court would grant an injunction on an affidavit 
made merely on information and belief [ White, J. — The Court 
having granted the rule on the plaint, 1 shall allow the rule to be 
heard.] The only point raised by the other side as against our 
right to take out execution is, that we entered into an agreement 
with Kaliprosonno, which has partially satisfied the decree. Now 
there has been no part satisfaction, the plaintiff makes no such 
allegation in his plaint, and no patui has been granted to my client. 
[Mr. Kennedy , — The prayer for general relief is large enough to 
include the allegation.] The question as to whether there has 
been partial satisfffction, ought to have been raised in the exe- 
cution-proceedings, and not in a separate suit : s. 244 of Act X 
of 1877. Where an injunction is applied for on one ground, it 
will not be granted on another which has not been put forward: 
Joyce on Injunctions, p. 1030. 

Mr. KennMy (with him Mr. Evans, Mr. Bonnerjee, and 
Mr. Henderson) in support of the rule. — We have paid the 
money duo under the decree into Court, and the defendants 
should only be allowed to take it out on giving security; 
we say that Kaliprosonno ought to pay the money, and not 
Khelut Chunder*s estate. Eutnessur and Hurry Churn agreed 
to release the charge on Kaliprosonno and also the charge on the 
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estate ; the patni potta was executed in pursuance of the agree- 
ment, and we say that Hurry Churn executed it as for him- 
self and benami for Rutnessur; we, therefore, seek to have the 
equities between Ehelut and Ealiprosonno determined. Rutnesr 
sur has not been compelled to go against Allumpore, the estate 
formerly belonging to Ehelut and Eaminee ; therefore the saving 
clause of the agreement is not put in force. 

White, J. — I have come to the conclusion, after some doubt, 
to make this rule absolute. 

The object of the suit is to compel Ealiprosonno Ghose to 
pay, to the extent of the value of his share in a particular 
zomindari, the amount of a decree which has been passed against 
this estate. 

It is unnecessary to consider the doubts as to whether the 
plaintiffs will be entitled at the hearing to that relief or any 
other relief in some qualified form, because, assuming that they 
could establish their right to any such relief, I consider that the 
plaintiffs have failed to show that the defendant Rutnessur 
Biswas, who is now executing the decree, ought to be stayed 
in consequence, supposing even that such an equity at all exists. 
The Appellate Court having decided that Rutnessur may exe- 
cute his decree against the estate of Ehelut, and not against 
the estate upon which a lien was declared by the decree, he 
cannot, in my opinion, be restrained from executing his decree, 
because he is exercising his own right, but when he does exer- 
cise that right, the plaintiffs can ask Ealiprosonno to recoup.* 
The prayer of the plaint is not ofte upon which they can take 
this point, but I am not prepared to say that the plaintiffs may 
not at the hearing get the benefit under the prayer for general 
relief against the defendant Ealiprosonno Ghose. 

It is objected that, having regard to the rules whigh govern 
this Court in granting injunctions, the rule should be discharg- 
ed, because the Court is of opinion that the injunction could 
only be sustained where there is a specific prayer— Cttsfetti v. 
Gook (1). I am not prepared to give full effect to the rule 
asked for, but there are statements in the 18th and the follow- 
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log paras, of the plaint, which show that certain transactions 
have taken place between Kaliprosonno and Rutnessur, the 
result of which appear to me to be, that Rutnessur has, out of 
the lien directed by the decree, derived some benefit or advan- 
tage, which benefit or advantage the plaintifl's ought to have 
valued, and such value set against the amount which they are 
bound to pay Rutnessur under the decree. This, however, does 
not form the subject of a separate prayer in the plaint. 

It appears to mo that there is a ease made out that the de- 
fendant Rutnessur’s execution should be controlled. I think 
this Court ought to control it and make the circumstance allud- 
ed to by Mr. Branson a consideration in dealing with the costs. 

It is also objected, that as it appears that Rutnessur has been 
only executing the decree, the question raised by the plaintiffs 
as to partial discharge of the decree should be dealt with under 
s. 204 of the Civil Procedure Code. Tliis is no doubt an argu- 
ment to be adduced at the hearing, and I cannot at this stago 
of the case be called upon to decide that, nor could I dismiss 
the suit at this stago while this point is not decided. The 
money has been paid into Court by the plaintiffs, and that was 
one of the terms upon which this rule was obtained. 

Now the question is, whether the execution-creditor is to be 
put upon some terms if he takes out the money before the 
final determination of the case. 

Upon the fact aj)peariiig in the plaint that Rutnessur obtain- 
ed a benefit which the plaintiffs ought to have in reduction of 
what is payable under the d|crec, viz., the value of an eight anna 
share in patiii lease in five villages without salarnee, it may be 
that they arc only entitled to whatever the amount of money 
was in the payment of which Khelut Chunder made default, 

and for which his estate was sold: but all this should be decided 

.1 ’ 

at the hearing. At all events, some benefit has been obtained 
which ought to go in reduction of the amount decreed. 

Mr. Branson’s client ought to have his costs. 

The plaintiffs having paid into Court the amount of the 
decree and costs, plus Rs. 500 for costs of execution, this rule ‘ 
should be made absolute, and Rutnessur be restmined from 
prosecuting his execution-proceedings until th® hearing of the 
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suit or farther 6rder of this Court. Rutnessur to be at liberty 
to take the amount out of Court on furnishing security to. the 
satisfaction of the Registrar. He will have his costs of showing 
cause against the rule. 

Rule absolute. 

Attorney for the plaintifls : J, Remfry. 

Attorney for the defendant Rutnessur : Baboo Troyluchonauth 
Roya. 

APPELLATE CPJMINAL. 

Before Sir Richard Oaidh^ Kt., Chief Justice^ and Mr, Justice Field, 

In the matter of the Petition of TUB LEGAL REMEMBRANCER. 
THE EMPRESS r. NOBO GOPAL BOSE * 

Transfer of Criminal Case to another District— Criminal Procedure Code 
(X of 187*2), s. G4—Grou7ids necessary to obtain Transfer when applU 
cation is opposed by Accused, 

Before tlic transfer of a case from one Criminal Court to another can be 
made, in cases in wliicli the accused objects to the transfer, the prosecution 
must bring forward the very best evidence to prove that si fair trial cannot be 
had in the district in which the case is ordinarily triable. 

This whs an ap|)licat.ion for the transfer of a criminal case 
under s. 64 of Act X of 1872. 

On the 19th November 1880, the Crown obtained a rule call- 
ing upon the accused to sliow cause why the case should not • 
be transferred from the Court of Burdwan to Hooghly, or to 
such other district as the Court might direct. 

The ffrouuds on whicli tlie rule nisi was obtained were set 
out in an affidavit of Mr. Stevens, the District Magistrate of 
Burdwan, and were to tlie effect thatheliad been informed, and 
believed, that the case was causing considerable excitement in 
the district ; that the prosecutor and one of tlie accused were 
persons of influence in the locality ; and that most of the inha- 
bitants of the district had tlieir sympathies enlisted on one side 
or the other. 

The rule came on for hearing on the 7tli December 1880. 

* Criminal Rule, No. .31 of 1880, ngainst the order of C. C. Stevens, Esq., 
District Magistrate of Burdwan, dated the 30tb November 1880. 
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1880 Mr. M, P. Gasper appeared to show cause against the rule. 

In the Xlie grounds set out in the afSdavit of Mr. Stevens ( wlio has only 

MATTER OP \ y 

THE Peti-*' lately beeu appoiuted the Magistrate of Burdwan) areinsuffi- 
his statements are all based ou iiiforination and belief ; 

Rbmem- and in no one instance* is the name of any informant ffiven. 

BRAHCEIf. .... ^ ” 

My client, in his affidavit, states that he has little or no influ- 
ence in Burdwan; that he had, under an order of Courtrsum- 
moned thirty-two witnesses, and had been compelled to deposit 
300 rupees in Court for the expenses of their attendance, and 
that the greater portion of such witnesses lived in Burdwan itself, 
and that if the case is transferred, he would be put to great 
expense ; that out of the 290 jurors on the jury list of Burdwan, 
he is only intimately acquainted with at most fourteen, and 
entirely unacquainted with 180 others. There is further no 
precedent in any of the reports which admits of a transfer on 
tlie grounds put forward by the Crown. Tliey have numerous 
safeguards against the grounds they rely on. 

Baboo Jugodamind Mookerjee in support of the rule. 

The judgments of the Court (Garth, C. J., and Field, J.) 
were as follows ; — 

Garth, C. J. — I think that this rule should be discharged. 

It was granted at the instance of the Legal Remembrancer 
calling upon Nobo Gopal Bose and the other prisoners to show 
cause wliy the case against them, which now stands for trial in 
the Sessions Court of Burdwan, should not be transferred to 
Hooghly or to the 24-Pargana8, or to some other jury dis- 
trict, upon the ground that a fair trial is not likely to be 
obtained at Burdwan. 

The affidavit in support of this rule was made by Mr. 
Stevens, the l5istrict Magistrate of Burdwan, and it is certainly 
couched in very general teiius. 

Mr. Stevens says, that he has been credibly informed, and 
believes, that the case is causing considerable excitement in the 
district; that the prosecutor, and the prisoner Nobo Gopal Bose, 
are persons of influence in the locality ; and that most of the 
inhabitants of the town of Burdwan and its neighbourhood 
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have their sympathies enlisted on one side or the other. But 
he does not tell us from what sources his information is derived^ 
nor, except in very general terms, the grounds of his belief. 

But we were nevertheless induced to grant the rule, because 
having regard to the allegations in the affidavit, we thought it 
extremely probable that both sides might wish tc^have the case 
tried elsewhere, and that it would be at least as desirable for 
the prisoners as for the Crown that the trial should not take 
place at Burdwan. 

It now appears, however, that all the prisoners, and espe- 
cially Nobo Gopal Bose, object very strongly to the transfer, 
both upon the ground of expense and otherwise ; and it there- 
fore becomes our duty to determine whether, under the circum- 
stances disclosed in the affidavits on either side, we are justified 
in removing the case from the Court where it is legally triable. 

I am clearly of opinion that before we transfer a criminal 
case to another district against tlie wish of the accused party, 
we ought to require the very best evidence that a fair trial 
cannot be bad, or in other words, that the jury cannot be trusted 
to do their duty impartially. 

Now, as I said before, Mr. Stevens’s affidavit is very general 
in its language. It seems that he himself has only been in the 
district about three months. He does not tell us what are his 
sources of information or the grounds of his belief, and it may 
be, as Mr. Gasper has suggested, that he has acted upon the 
report of the Police, who may be desirous of having the case 
tried in another district. 

On the other hand, we have an affidavit from the prisoner 
Nobo Gopal Bose, in which he says, in the first place', that he has 
made arrangements for the trial at Burdwan, and incurred con- 
siderable expense in so doing ; and in the next place he says, 
that there are upAvards of 290 jurymen in the district of Burd- 
tvan, that with at least 180 of those persons he is not acquaint- 
ed, and that to the best of his belief he does not know any one 
who is acquainted with them ; and lastly, he directly contradicts 
the statements of Mr. Steveils as to the case having caused any 
public excitement. 

Then we must also bear in mind, in dealing with applications 
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1880 of this kind to transfer a case from one district to another, that 
In thb there are many safeguards in this country against any undue 
THE PetI- bias on the part of the jury. 

*bere is the right to challenge any of the 
Rembm* jnrymen wlio are kiiowp to be partizans of either party, if there 
is any real ground for supposing that they are likely to be 
unduly biased. Then another safeguard, as Mr. Gasper 
very properly observes, is, tliat the Judge may, if he pleases, 
disregard the verdict of the jury altogether, and there is also 
the High Court as a last resource in case of any miscarriage of 
justice. So that there is less reason here than there might be 
in England for transferring a case for trial to another district, 
upon the ground that au impartial jury is not likely to be 
obtained. 

If, therefore, the Crown considers it desirable flnat the trial 
should take place elsewhere, the application should have been 
made upon much more cogent grounds and better materials 
than those which we have now before us, and we cannot accede 
to the suggestion of the learned Government Pleader, that we 
should postpone our decision upon their rule, in order that 
some fresh materials may be obtained. 

I should also add, that if I had more doubt about the matter 
than I have, I confess that what we have just now heard from 
my learned brother, and from the Government Pleader, would 
have influenced my mind very materially. We are informed 
by the latter (although he has had a largo experience in this 
Court formally years) that he is unable at present to mention a 
single instance in which such a transfer in a criminal case has 
been made. And my learned brother, who, we all know, has 
had a very large experience in the mofussil both as a District 
Judge and a Magistrate, does not remember any case of such a 
transfer, altfiough in many instances criminal trials have been 
held under circumstances which have caused considerable public 
excitement. 

The rule must, therefore, be discharged. 

Fi3ld, J. — I concur in thinking that tliis rule should be dis> 
charged. 
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This is au application, under s. 64 of the Code of Criminal 
Procedure, to have a criminal trial before the Court of Sessions 
transferred from the Burdwan District to the district of Hoogh- 
ly, Howrah, or the 24-Parganas. 

The grounds upon which such a transfer can be made under 
8. 64 are — (1) that it will promote the ends of justice, or 
(2) that it will tend to the general convenience of the parties or 
their witnesses. 

N ow the second ground may be disposed of at once, for in 
the present case it is not attemi)ted to be shown that the transfer 
of the trial from Burdwan will tend to the convenience of the 
parties or witnesses, while on the part of the accused, it is 
strongly urged that the transfer, if allowed, will cause consider- 
able inconvenience and expense to him in procuring the attend- 
ance of the witnesses whom he wishes to call for the defence. 
Then as to tlie first ground it appears to me that, in order to 
obtain such a transfer, there should be shown to this Court 
something more tangible and something more definite than is 
disclosed in the affidavit made by Mr. Stevens. It may be 
that this gentleman entirely believed what he lias stated in his 
affidavit, and I have no doubt that ho did believe it. But what 
he has stated is stated not upon his own personal knowledge, 
but upon hU belief and upon information received from third 
parties, who are not mentioned, and as to whose means of know- 
ledge or good faith we Iiave no means of forming an opinion. 

I think that this affidavit, unsupported by other matter, even 
under the system of criminal law in force in England, would' 
be considered insufficient ; and 1 think that in this country it is 
ex mnjore vi insufficient, and for this reason. The system of 
criminal law in force in India differs in three essential respects 
from that in force in England. In the first place, the jury must 
not necessarily be agreed in the verdict. The verdict of a 
majority is sufficient. In the second place, the accused must 
not necessarily be acquitted, if the jury or the majority of them 
find him not guilty. The Sessions Judge cau, if he differs in 
opinion from the jury, refer the case for the consideration of the 
High Court, and it has been decided that upon such a reference 
the High Court cau consider the case us well upon the facts as 
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upon the law. In the third place, the Local Government, if diih 
satisfied with the verdict of acquittal, can appeal against it to 
the High Court. 

Having regard to these essential points of difference between 
the law in India and t)i6 law in England, it appears to me that, 
in order to succeed in an application of tliis nature when 
opposed by the person committed for trial, at least as strong a 
case sliould be made out in this country as in England, and 
speaking for myself, I should say a stronger case. 

It may be observed that in the affidavit upon which this rule 
was granted, it was stated that Giridhari Mohunt, upon whose 
prosecution the accused Jiave been committed, has a strong 
party in Burdwan opposed to Nobo Gopal, accused, while Nobo 
Gopal has influence with persons opposed to Giridhari. It 
therefore appeared quite possible that Nobo Gopal would him- 
self wish to be tried in another district ; but as he desires to be 
tried at Burdwan, and is willing to risk the influence of Giri- 
dhari being exerted against him, an order for the transfer of 
the trial can be made only if we are satisfied that Nobo Gopal 
may, or may be able to, exert his influence with the jury so as to 
defeat the ends of justice, and of this I am not satisfied on the 
affidavit, which is the only evkleuce before us. I concur in 
discharging the rule. 


Eule discharged. 


Before Sir Richard Garth^ KL, Chief Justice^ and Mr, Jastice Field, 

1880 the government r. KARIMDAD.* 

Dec. 9. 

^ Penal Code {Act XLV of 1860), s. ^W’^Proeecution for making a False 
Charge-^ Opportunity to Accused to prove the Truth of Charge, 

Before a [&rson can be put upon bis trial for making a false charge under 
8. 211 of the Penal Code, he must he allowed an opportunity of proving the 
truth of the complaint made by him ; and such an opportunity should be 
aiforded to him, if he desires to take advantage of itinot before (he Police^ hut 
before the Magistrate, 

* Criminal Reference, No. 196 of 1880, from the order of A. Manson, Esq., 
Officiating Magistrate of Chittagong, dated the 20th November 1860. 
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Moglstrntes should olearly understand that whilst the Police perform their , 1880^ 
proper duty in collecting eridence, it is the function of the Magistrate alone flA vitvy i ff ljf' 
to decide upon the sufficiency or credibility of such evidence when collected* • 

KABIHOiUr* 

On the •26th July 1880, one Karimdad laid a complaint before 
the head constable in charge of Kubdia outpost, against one 
Doorga Churn Ghose, a Government officer, and against his 
peon, under s. 342 of the Penal Code. The Police enquired 
into the case and reported that the charge was false. • 

On the 20th August, the Deputy Magistrate in charge of 
the subdivision recorded his order on the Police report to the 
effect, that the charge laid was utterly false, and recommended 
the Magistrate of the District to order the prosecution of Ka- 
rimdad under s. 211 of the Penal Code. The Magistrate had 
previously summoned Karimdad to make his statement at head- 
quarters before one of the Deputy Magistrates ; he, however, 
neglected to attend. 

On the 31st August, the Magistrate sanctioned the institu- 
tion of proceedings against Karimdad under ss. 211 and 198 
of tlie Penal Code, and directed the Deputy Magistrate to 
take up the case. 

On the 2 1st September, tlie Deputy Magistrate, without 
going into the case, passed the following order As without 

first hearing the case in which Karimdad is the complainant, 

*^a case under s. 211 of the Indian Penal Code cannot pro- 

ceed, it is therefore ordered that the Police be directed to 
^^send up witnesses and Golok Sing, peon, as accused in the' 

^^case in which Karimdad is the complainant, and the case be 
"fixed for the 30th September. The witnesses' present to ^ 

" appear on that day.” 

On the 30th September, Golok Sing was not present, and 
the Deputy Magistrate addressed the District Magistrate on 
the subject, and postponed the case until a reply was re- 
ceived. 

The District Magistrate, considering that the course pursued 
by the Deputy Magistrate was wrong, transmitted the record, 
under s. 296 of Act X of 1872, to the High Court. 

No one appeared before the High Court. 
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OOTEBNUIO)! ns follows 

ViB^wnin We are unable to see that the orders passed by the Deputy 
Magistrate in this case are irregular or illegal. Whatever 
opinion may have been formed by the Magistrate upon the 
Police report as to tlie truth of Karimdad’s complaint, when 
lie appeared with his witnesses and asked to be allowed 
to prove his case, we think that the Magistrate could not, 
without hearing him and his witnesses, and deciding upon the 
truth or falsehood of his charge, proceed to put him on his 
trial under s. 211 of the Penal Code. It is manifest justice 
that a man ought not to be tried for making a false complaint 
until he has had an opportunity of proving the truth of the com* 
plaint made by him ; and such opportunity should be afforded 
him, if he desire to take advantage of it, not before the Police, 
but before the Magistrate. If persons are to be prosecuted 
under s. 211 of the Penal Code upon the mere report of a 
' Police officer that their complaints are net true, the Police 
are made the judges whether a complaint is true or false. 
Such a delegation of magisterial functions is not contemplated 
by the law, and it requires but little experience of this country 
to understand how dangerous it would be to the best interests 
of justice. Magistrates of all grades cannot understand too 
clearly that, while the Police perform their proper duty in col- 
lecting evidence, it is the function of the Magistrate alone to 
decide upon the sufficiency or credibility of this evidence when 
collected. 

We decline to interfere (1). 

(1) See Empreii t. Irad Ally, I. L. ram v. Heera Kholita, I, L. R., 5 Calc., 
R., 4 Calc., 869; Empress ▼. Salih, 184; and Ashruf AU t. The Empress, 
I. L R., I All,, 527 ; Empress v. A bul I. L. R., 5 Calc., 181. 

Huiom, I. L. R., 1 All., ^97; Bhohte- 
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APPELLATE CIVIL. 

Befon Sir Richard Oarth, Kt, Chief Jutticcy and Mr, Juliet Field, 

In tdb matter op the Petition op HAMEEDOOLLAH. 
HAMEEDOOLLAH (Plaintipp) v, MAHOMED ASGHUR HOSSEIN 

AND ANOTHER (DEFENDANTS).* 

Copyright Act (XX of 1847), s. 7SmaU Cause Court Acts (IX of 1850 
and XI of 1865)— Zi7/a Courts Act XII of 1876. 

As the class of cases provided for by s. 7 of the Copyright Act (XX 
of 1847) was tr.an.sferred to the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 1850, notwithstanding the express language used in s. 7 
of the Copyright Act, so by analogy the jurisdiction in the same class of 
cases arising in the Mofussil was transferred to the jurisdiction of the Mofus- 
sil Courts of Suinll Causes by Act XLII of 1860 and Act XI of 1865. 

But soiled, i of Act XLI of 1876, amending Act XX of 1847, has now 
re-transferred the jurisdiction in such suits to the District Courts. 

This was a rule calling upon Mahomed Asghur Hossein and 
Syeddeeu Ahmed to show cause why an order of the Officiating 
Judge of the Small Cause Court of Sealdah, dated 29th May 
1880, should not be sot aside, and the Judge directed to entertain 
the suit. 

The facts of tlic case were, that, on the 25 th July 1878, one 
Sheikh Haineedoollah instituted a suit iu the Civil Court of the 
District Judge of the 24-Pargauas to recover Rs. 375 as damages 
against one Mahomed Asghur Hossein and another for infringement 
of copyright arising out of the publication of a certain Bengali 
book. On the 4th September 1878, the District Judge directed the 
plaint to be returned, on the ground that the. ordinary Civi^l Court 
had no jurisdiction, the suit being one for damages ; and that 
the suit should have been brought in the Small Cause Court. 

Sheikh Haineedoollah thereupon filed his suit in the Small 
Cause Court of Sealdah ; and, on the 28th December 1878, the 
Judge of the Small Cause Court passed a decree in his favor. 

The plaintiff took out execution of this decree and attached cer- 

• Rule, No. 939 of 1880, against an order of Baboo Balloram MuHick, Offi. 
ciating Judge of the Small Cause Court at Sealdah, made in suit No. 1589 
of 1880, dated the 29th Moy 1880^ 


1880 
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1880 tain property of the defendants. The defendants paid up Rs. 450, 
In tue which was received in full satisfaction of the decree, and at the 
THE peti- same time a petition dated 4th March 1879 was filed in Court 
HameeL judgment-debtors, stating that the plaintiff had relin- 

ooLLAH. quished all claim to damages, and had received Es. 450 in satis- 
faction of the decree, and that they the judgment-debtors, agreed 
for the future to abstain from publishing and selling any book 
registered in the name of the decree-holder, and of which he had 
acquired the copyright; and further stated, that should they break 
this agreement, they would be liable to be sued for damages, and 
also for the damages already relinquished. 

The defendants having again infringed the plaintiff’s copyright 
in a second book, the plaintiff, on the 29th March 1879, insti- 
tuted a suit for damage.?, and the damages relinquished under 
the petition of the 4th March 1879, against tlie defendants in the 
Small Cause Court. On tire 29th May 1880, the Judge of the 
Small Cause Court dismissed the suit, on tlnj ground that he had 
no jurisdiction to entertain a suit of such a nature. As regards 
the question of jurisdiction, the Judge stated as follows : 

“ It appears to be pretty clear that prior to the passing of 
Act XX of 1847, it was extremely doubtful whether the right 
called “ copyright ” could be enforced in Briti.sh India at all, 
and the Legislature had doubts as to the applicability of the 
English Common Law to Indian cases. To remove these doubts 
tlie Act was passed with a view to afford relief to the wronged, 
so that the relief which the owner of an infringed copyright 
is entitled to, in this country is purely statutory. That being so, 
the plaintiff must conform to the Statute regarding the form of his 
action. Sections 1 and 13 enumerate the remedies, — i.e., he may 
sue to recover the books printed without authority or for damages 
for the detention thereof, or sue for damages for the conversion 
thereof in trover. The present action is neither one of detinue 
or trover so far as the^language of the plaint goes, but it is the 
former by implication, plus a claim for damages for the detention 
of the book. Section 7 defines the Courts empowered to try 
such suits,-- 2 ;ii., 1, the Supreme Court; 2, the Zillah Courts. 
Where the second class of Courts does not exist, the suits are 
triable in the highest local Court exercising original civil 
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jurisdiction. So that when s. 13 speaks of the institution of 1880 
cases in other local Courts, the definition given in the 7th section Is thu 
should not be overlooked. ... It was further contended th”ps»^ 
that the defendants have, by the solenamah, dated 4th March 
1879, contracted not to infringe the copyright, and that there- oouae. 
fore the case is one for breach of contract, which the Small 
Cause Court is competent to try under s. 6 of Act XI of 1865. 

The solenamah is no contract at all, it is merely a recognition 
of the plainti£rs copyright, the defendants promising to ab- 
stain from printing books in which the plaintiff had a copy- 
right. . . . But supposing it to bo a breach of contract 
case, jurisdiction to try it has been taken away by s. 11 of the 
Civil Procedure Code from the constituted Civil Courts. Section 
11 has not been extended to the Small Cause Court, but s. 47 of 
Act XI of 18G5 extends the provisions of the Procedure Code 
to Small Cause Courts cases as far as they are applicable ; it 
cannot be the intention of the Legislature to give the Small Cau.se 
Court power to try cases which, under s. 11 of the Civil 
Procedure Code, are within the exclusive jurisdiction of other 
Courts. I, therefore, hold that the Small Cause Court has no 
jurisdiction.” 

At the hearing of the rule 

Moonshec Maluimd Yusooff appeared for the plaintiff! 

Baboo U'lMsh Chimdev Banerjee for the defendants. 

The judgment of the Court (Garth, C. J., and Field, J.) was 
delivered by 

Garth, C. J. — I think that this rule should be dischai^ed. 

The plaintiff in the fiist instance brought a suit against the 
defendants in the District Court of the 24-Parganas for an 
alleged infringement of his copyright. The Judge df the 24- 
Parganas dismissed the suit, upon the ground that, being a suit 
for damages, it ought to have been brought in the Small Cause 
Court 

The plaintiff then brought a suit in the Small Cause Court at 
Sealdah, and there the defendants took the objection that the 
suit could not be brought in the Small Cause Court, but should 
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have been brought in the District Court of the 24-Farganas. 
MATT™ OP dismissed the suit upon that ground ; 

THB Pkti- and this rule was then obtained by the plaintiff to set aside the 
Hameed- order of the Small Cause Court, dismissing his suit and directing 
■ooLLAH. Court to try the cause upon the ground that it was properly 
cognizable there. 

In support of the rule, the learned pleader has now called our 
attention to a case decided in the year 1859 by Sir B. Peacock 
and two other Judges, Jodoonath Mullick v. Yawarally (1). 

In that case it was no doubt decided that, since the passing of 
the Small Cause Court Act of 1850, a suit for the infringement 
of copyright in Calcutta must be brought in the Court of Small 
Causes, and not on the Original Side of this Court ; and the 
grounds of the decision were these : the Copyright Act (XX of 
184)7) had in effect provided in s. 7 that “ if any person infringed 
a copyright, tlie offender, if the offence was committed within 
the local limits of the jurisdiction of any of the chartered 
High Courts, sliould be liable to an action in such Court ; and 
that if he offended in any other part of the British territories, 
he should be liable to a suit in the highest local Court exercising 
original civil jurisdiction.” 

That being the law in 1847, the Presidency Small Cause Courts* 
Act was passed in 1850, giving the Small Cause Court exclusive 
jurisdiction in all suits for damages up to a certain amount ; 
and Sir B. Peacock and the other Judges held in that case 
that, by that Act, the jurisdiction, which had been given to the 
High Court by the Act of 184)7, was transferred to the Small 
Cause Court in suits up to the prescribed amount for infringe- 
ment of copyright. 

By that decision, which appears to me quite correct, we are of 
course bound ; and by a parity of reasoning, the Mofussil Small 
Cause Courts, whfti they were established in 1865, obtained 
exclusive jurisdiction in the mofussil to try suits for damages 
for infringement of copyright up to a certain amount. But since 
these Small Cause Court Acts were passed, s. 7 of Act XX of 1847 
has been amended by Act XII of 1876; and that section now 


(1) Gasper's Bep., 185. 
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in effect runs thus " If any person shall infringe anjr copyright, MW 
the offender shall be liable to a suit in the highest local Cov/rt M tbs 

^ MATTER Of 

exercising ongmal dvil jurisdiction.” As, therefore, by the Act iue Pm* 
of 1865 the Legislature transferred the jurisdiction in cases for 
infringement of copyright up to a certain amount from the oaiLiB. 
District Courts to the Small Cause Courts, so the Act of 1876 has 
re-transferred the jurisdiction in such suits back again to the 
District Courts, 

This appears to me the plain meaning of the Legislature, and 
it is certainly founded on much good reason ; for these suits for 
infringement of copyright involve questions of great difficulty, 
and should be tried by the Court most competent to deal with 
them. 

It is hard in this particular case that the plaintiff should have 
had to pay the costs of both Courts ; and although wo must 
discharge this rule, we do so without costs. 

Field, J.— I am of the same opinion. The effect of the deci- 
sion quoted from Gasper’s Bcports is, that the class of cases 
provided for by s. 7 of the Copyright Act, XX of 1847, was trans- 
ferred to the jurisdiction of the Calcutta Small Cause Court by 
Act IX of 1850, notwithstanding the express language used in 
s. 7 of the former Act. By analogy the jurisdicEion in the same 
class of cases arising in the mofussil was transfen'ed to the 
jurisdiction of the Mofussil Small Cause Court by Acts 
XLII of 1860 and XI of 1865. Had the law remained in the 
position in which it then stood, there can be no doubt but that 
this case would have been cognizable in the Small Cause Court ; 
but in 1876 the Legislature stepped in and repealed a considera* 
able portion of s. 7 of Act XX of 1847. 

Eliminating the matter thus repealed, the section now stands 
as follows ; — " If any person shall print, or cause {§ be printed, 
either for sale or exportation, any book in which there shall be 
subsisting copyright, without the consent in writing of the pro- 
prietor thereof, or shall have in his possession for sale or hire 
any such book so unlawfully printed without such consent as 
aforesaid, such offender shall be liable to a suit in the highest 
local Court exercising original civil jurisdiction.” 
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1880 It appears to me that the section as so altered must be re- 
iN THK garded as a fresh enactment of the Legislature ; and this being 
THE PxTi- so, there can be no doubt that the intention of the Legislature is, 
that these cases arising in the mofussil should now be tried in 
oouiAH. the Court exercising the highest original civil jurisdiction, which 
in the present instance is the Court of the District Judge. 

Rule disdMrged. 


ORIGINAL CIVIL. 


Before Mr, Jmtice White, 

1880 ASHOOTOSH DUTT v. DOOUGA CHURN CHATTERJEK. 

Dec, 9 j' 20. 

Limitation Act {XV of 1877), sched. u, art, Execution of Decree^ 

Beeivor— Civil Procedure Code {Act X of 1877), ss, 230, 245, 248— 

Scire facias, Writ of. 

The plaintiff obtained a decree in 1864. The first application for execution 
was made in September 1869 under s. 216 of the Civil Procedure Code (Act 
Ylllof 1859); and after notice to the defendant as provided thereby, an 
order was made under that section for execution to issue. In September 1880, 
an application for execution was made under s. 230 of the Civil Procedure 
Code of 1877, which repealed Act VIII of 1859. 

Held, that the order, after notice, had the effect of reviving the decree with- 
in the meaning of art. 180, sched. ii, Act XV of 1877, and therefore the 
decree was not barred by the law of limitation. 

An order for execution under the Code made after notice to show cause has, 
on the Original Side of the Court, the same effect as an award of execution in 
pursuance of a writ of scire facias had uuder the procedure of the Supreme 
Court, i.e., it creates a revivor of the decree. 

The clause'of s. 230 of Act X of 1877, which prohibits a subsequent appli- 
cation for execution, only applies where the previous application has been 
made under that section, and not where such previous application has been 
made under A||i VIII (ff 1859. 

In this case the plaintiff obtained a money-decree in the 
High Court against the defendant on the I6th of November 
1864. The first application for execution of this decree was 
made on the 18th September 1869, when the Court ordered a 
writ of attachment to issue against the person of the defendant. 
After several fruitless attempts to execute this and other subse- 
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quent similar writs, the plaintiff ultimately succeeded in arrest* W 
iiig the defendant on the 28th of January 1873, and he was Ashootosh 
committed to jail. The defendant lay in jail for two years with- 
out satisfying the decree ; and at the end of that time was releas- 
ed under the provisions of the Code of 1859, which limited 
imprisonment under a decree to two years. 

In tlie meanwhile, the plaintiff had the decree transmitted for 
execution to the District Court at Hooghly ; and that Court, 
upon an application made on the 20th of August 1874, ordered 
the right, title, and interest of the defendant in certain pro- 
perty within its jurisdiction and in the possession of the defend- 
ant to be attached. 

When this was done, tlie defendant and his brother preferred 
a claim, on the grouijd that tlie property attached was dehutter 
property. Tlie claim was disallowed ; and the defendant and his 
brother, on the 4th December 1874, brought a suit to establish 
that the property was debntter^ and therefore not liable for the 
defendant’s debts. This suit was carried through the various 
Courts of this country to the Privy Council, where it was finally 
decided, on the 6tIiof July 1879, that the defendant had, subject 
to the trusts for the idol, a saleable interest in the property 
attached. This interest was accordingly sold in July 1880 and 
realized Rs. 273-11. With the exception of this sum, no money 
was realized by the plaintiff under the decree, and there remain- 
ed a balance due of Rs. 11,977-7. The plaintiff having, aa 
he alleged, recently ascertained that the defendant possessed 
some immoveable property within the original jurisdiction of 
the High' Court, procured the decree to be brought back to 
that Court; and, on the IStli September 1880, obtained the pre- 
sent rule, calling on the defendant to show cause why the decree . 
should not be executed. 

Mr. T. A. Apcar now showed cause and contended, that if 
s. 230 of the Civil Procedure Code applied to this application for 
execution, the application was barred, inasmuch as more than 
twelve 'years had elapsed from the date of the decree, and no 
fraudor force had been shown on the part of the judgment-debtor 
to prevent the executiou of the decree within that time ; see 

64 
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1880 cl. (a), 8. 230. That was the ouly exception iu timt seotiou 
Abuootobh which could apply under the circumstauces of the present case, 
aud.that exception did not apply Iiere. But if s. 230 does not 
Cteura application is barred by art. 180, sched. ii of Act XV 

Chattbbjeb. of 1877, wliich provides a period of limitation of twelve years 
from the time when the right to enforce the decree accrued. 
There were several provisions, two of wliich, it would be con- 
tended, were applicable here, as giving a fresh period from which 
the twelve years could be calculated, — namely, that tlie decree 
had been revived, or some part of the money secured by the 
decree had been paid or the debt acknowledged ; but it is sub- 
mitted there has been no revivor of the decree iu the sense 
intended. The order of the 18th September 1869 was merely 
a continuation of the proceedings, and did not give a fresh poin.t 
from wliich limitation could be computed, nor has there been 
any such payment as to give a fresh period of departure. It is 
submitted the payment contemplated by the proviso to art. 18Q 
is a voluntary payment by the judgment-debtor or any one 
' representing him, and not a jiayment enforced by execuliou-pro- 
ceediugs : no acknowledgment of the debt has been given. The 
present ajiplioatioa for execution is therefore barred. 

Mr. Kennedy (with him Mr. Bonnerjee), in support of the 
rule, contended, that there had been both payment and revivor 
within the meaning of art. 180 of Act XV of 1877. Any pay- 
ment would be sufficient, and the plaintifF has admittedly re- 
ceived a portion of the debt since taking out execution. 
[White, J. — That was not a payment, but an exaction.] But 
even if tliis is not sufficient, there has been a revivor of the de- 
cree by the order of the 18th September 1869. That was an 
order made after more than a year from tlie date of the decree, 
and must be takei|to have been made under the then existing 
procedure, namely, ss. 215 and 216 of Act VllI of 1859. Now 
those sections were merely an express enactment continuing the 
procedure by scire facias as it existed in the Supreme Court 
as part of tlie law of England. That law is laid dowu ia 
Tidd’s Practice, vul. ii, p. 1103, which shows that one of the 
oases iu which writs of scire facm were issued was wjtere a 
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judgment was more than a year old, in which case the judgment- 
Creditor had to cause the writ to be issued, calling on the debtor 
to show cause why execution should not be allowed. There v. 
were two cases in which writs of scire facias were in general ghubit 
use ; the other being where the judgment-debtor was dead. With 
respect to a writ issued after the death of the judgment-debtor, 
it was held that it created a new right and was not a mere con- 
tinuation of the suit — Farrell v. Oleeson ( 1) and Farran v. Beres* 
ford (2). These cases were afterwards cited before the Privy 
Council in Ireland in hi the matter of Blake (8) and Grij^n v. 

Blake (4), where the question was, whether there was any dis- 
tinction between the effect of a writ of scire facias issued after 
the death of the debtor, and one issued because the judgment 
was more than a year old ; and it was there held there was no 
distinction, and that the latter equally created a new present 
right to receive the debt. What was meant by a revivor is 
shown too in Fitzherbert’s Natura Brevium, p. 266. Without 
this procedure the judgment could not be enforced. This then 
was the procedure in force in the Supreme Court in 1859, when 
the Civil Procedure Code and the Limitation Act of that year 
W'ere passed. It is submitted that the Legislature intended to 
substitute the procedure laid down in ss. 215, 216 of the former 
Code for the proceeding by scire facias, and that the effect of a 
notice under the latter section should have the same effect as the 
issue of the writ. The words used in s. 19 of the Limitation 
Act of 1859 have been continued down to the present time^see 
art 180, Bched. ii of Act XV of 1877; and the procedure in 
ss. 215, 216 of Act VIII of 1859 is continued in ss. 245, 248 
of Act X of 1877. [White, J. — There is nothing about 
revivor in s. 24S of the Civil Procedure Code. Does the taking 
proceedings under s. 248 have the effect of reviving the decree, 
notwithstanding that omission?] It is submitted it has; the 
notice gives a new riglit, just as tlio scire facias did. The Civil 
Procedure Code was passed prior to the Limitation Act; so, 
supposing there is an error, the latter Act should guide the Court. 

[White, J.— Section 230 of the Code seems to prohibit the 

(1) 11 Cl. and Fin., 702. (3) 2 Ir. Ch. Rep., 643. 

(2) 10 Cl. and Fill., 319. (4) Id., 645. 
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1880 Court altogether from eiitertaiuing the application.] As to 

Abbootosh 8. 230 of the Procedure Code of 1877 it is submitted it does not 
Dutt 

V. appljs Act X of 1877 does not apply to any proceedings after 
Gh^urn been commenced and were still pending” 

Chattbbjee. qh tjje ist October 1877, when the Act came into force ; see s. 3 
as amended by Act XII of 1879. This section was altered on 
account of the Full Bench ruling iii Bunjit Singh v. Meherban 
Koer (1). These proceedings were prior and pending at tliat time. 
Besides, s. 230 says, that the prior application must have been 
made under that section, otherwise the section does not apply, 
[White, J. — It was made under the provisions of the then 
Code of Civil Procedure, which were to the same effect as s. 230.] 
The words are express "under this section,” not "under 
the Procedure Code,” which would have been probably used 
if the intention of the Legislature had been other than 1 
contend it was. As to fraud on tlie judgment-debtor’s part, it 
is submitted that his saying his property was debutter amounted 
to fraud ; it was really concealing his property. [White, J. — 
1 can’t say he had no ground for saying so. Two Courts decided 
in his favor.] 

Mr. T, A, Apcar was allowed to reply. — The proviso in . 
8. 3 of Act X 'of 1877 does not apply. This proceeding had 
not commenced, nor was it pending, before 1st of October 1877. 
W'hat was pending was the proceeding in execution against the 
debutter property, which has been satisfied. Though the Limi- 
tation Act received the assent of the Governor-General subse- 
quently to tlie Civil Procedure Code, yet both Acts came 
into force together. The means by which execution is to be 
obtained is the Civil Procedure Code alone, and the Court is 
bound by the words of that Code. If it was intended to intro- 
duce the writ of sdire /arms into the Code of 1859, the intention 
would have been made clear. The introduction of the word 
" revive ” in the Limitation Act may well have been to exclude 
the writ of scire facias^ itiasmiicli as that writ had been done 
away with by the Common Law Procedure Act of 1852. It is 
submitted that s. 230 of the Code of Civil Procedure is not 
(1) 1. L. K., 3 Calc.. 662. 
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limited to oases in wiiioh a previous application has been made 1890 

under that section, but is applicable to the present case. [Mr. Asnoorosh 

Ptttt 

Kennedy referred to Byraddi Subbareddi v. Dasappa Ran (1), t,. 

Solian Lai v. Karim Buhsh (2), and Earn Kiaken v. Sedhu (S), 

to show that uuless a previous application has beeu made under Ohattbbjbv. , 

B. 230 that section does not apply.] 

Cur. adv. vult. 

White, J. (after stating the facts as above, continued) 

The decree is more than twelve years old, and as such execu- 
tion would be barred under art. 180, sched. ii of the Indian 
Limitation Act, 1877. But Mr. Kennedy, for the plaintiff, has 
contended with much ability and learning, that the order of this 
Court of the 18th of September 1869 was a revivor of the 
decree within the meaning of the proviso attached to the fore- 
going article, and which is in these words, provided that when 

the judgment or decree has been revived the 

twelve years shall be computed from the date of such revival, 
or the latest of such revivals.” 

The petition does not state how the order of the 18th of 
September 1869 came to be made. But it was made long 
after the Code of 1859 had been applied to this Court on its 
Original Side. It also appears to have been the, first order for 
execution which issued upon the decree, and to have been made 
after the lapse of more than a year from the date of the decree ; 
so I must take the order to have been made under ss. 215 and 
216 of the Code of 1859, and, therefore, after notice to the 
defendant to show cause why the decree should not be executed 
against him. 

The corresponding sections to those in the Code of 1877 are 
ss. 245 and 248, the latter of which enacts that notice to show 
cause must issue, ‘‘ if more than a year has elapsed between the 
date of the decree and the application for its execution.” 

In neither of the Codes is an order for execution made 
after notice under these foregoing sections, described as 
reviving the decree. The question is, whether it has that effect, 

(1) 1. L. B;, 1 Mad., 403. (2) I. L. R., 2 All., 281. 

(3)1.L.R.,2A11., 275. 
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1860 audls what tho Legislature had iii mind when, it speaks in 
Ashootosh the present Liuiitatiuu Act of the revival of a decree. 

The proviso in question is a transcript of one in the repealed 
and in tracing back to its source^ the 
Chattebjee. language used in the proviso, we find the words first used in 
s. 19 of Act Xiy of 1859, which enacts, that ^^no proceeding 
shall be brought to enforce a judgment or decree of a Court 
established by Royal Charter but within twelve years from the 
decree, unless in the meantime such decree shall have been duly 

revived and in such ease no proceeding shall be 

brought to enforce the decree but within twelve years after 
such revival or the latest of such revivals.” 

This was the first Limitation Act of the Legislature of India 
which applied to the Chartered Courts at the three Presidencies. 
In 1859, these Courts were governed by their own procedure. 
It was part of that procedure that execution could not issue 
upon a judgment more than a year old without suing out a 
^vnt o( scire facias against the defendant. The I95th of the 
repealed rules of 1851 on the Plea Side of the old Supreme Court 
of Calcutta recognises the procedure to be such. 

The writ of scire facias was introduced into the Chartered 
Courts from the English law, and that law governed its opera- 
tion and effect.* By the common law of England, in the case of 
judgments in personal actions, if more than a year and a day 
passed without execution, the plaintiff’s only remedy was aii 
action of debt upon the judgment. The Statute of West- 
minster the 2ndf 13 Edward I, c. 45, gave the plaintiff the alter- 
native remedy of suing out a scire facias (4 Comyn s Digest, 
Title Execution, A. 4 and I. 4 ; Tidd’s Practice, p. fl02). The 
effect of an award of execution in ])ursuaiice of the scire 
facias was to revive the judgment. It is so stated in Tidd’s 
Practice, p. 1103 ; fnd the point is placed beyond controversy by 
Farrell v. Gleeson{\) and In the matter of Blake {2\ before 
the Judicial Committee of the Privy Council in Ireland. 
These cases decide that scire facias upon it judgment is not a 
mere continuation of a former suit, but creates a new right. 
It would appear from Tidd’s Practice, p. 1106, citing a case 
(1)11 Cl. and Fin., 702. (2) 2 It. Cli. Uep., 643. 
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from 2 Salkeld, 698, that although subsequent writs of scin 1880 
facias may be taken out, and it may be necessary to take them 
out, it is the first scire facias which revives the judgment. It v. 
is uuiiecesaary, Iiowever, to determine in this case how that may CHumf 
be, as the first order for execution in the present case is less CHAmajBBk 
tlian twelve years old. 

There was then, at the date when the Limitation Act of 
1859 came into force, a proceeding in the Supreme Court 
which had unquestionably the effect of reviving a judgment. 

This proceeding has since been displaced by a new proceed- 
ing, wliich in substance is the same as the old proceeding. It 
commences with a notice to show cause why the decree should 
not be executed, and terminates with an order for execution, 
which is tantamount to the award of execution under the scire 
facias. Inasmuch as the Legislature has, notwithstanding the 
change in procedure, retained in the present Limitation Act the 
language of the Act of 1859, and prescribed a fresh point of 
departure for tlie twelve years iu the case of a judgment that 
has been revived, and inasmuch as I am bound to give effect, if 
possible, to every part of the language of the Legislature in the 
Limitation Act, I must hold tliat an order for execution under 
the Co le made after notice to simw cause has, on the Original 
Side of tills Court, the same effect of reviving the judgment as 
tlie scire facias had. 

It is contended for the defendant that though the order of the 
18tli of September 1869 may have revived the judgment, 1 am 
precluded from granting the present application by that part of 
8. 230 of the Code now in force which prohibits this Court from 
granting, except under certain circumstances, u subsequent appli- 
cation where the decree is more than twelve years old. 

Section 230 of the Code, as it stood when the Code wae 
passed in 1877, prohibited the granting of a subsequent applica- 
tion for execution of a decree more than twelve years old, wif . 
less the Court was satisfied that due diligence had been use^ 
to obtain sutisfactiou under the previous order for execution. 

As the section now stands, amended by the Act of 1879, it 
prohibits the grant of a subsequent application, no matter what 
diligeuoc: ipAy b^ve been uaed^ unless thejudgpeut-debtor 4 a8i by 
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1880 frand or force, prevented the decree from being executed within 

Abhootobh the twelve years. The consequence is, that if from the mere 
V. impecuniosity of the judgment-debtor a decree remains unsatis- 
fied for twelve years, no further order for execution can be made. 

Chattbbjee. jj-q jjgQQ found to exist in the present case, 

but Mr. Kennedy argues that this part of s. 230 only applies 
where the previous application for execution was actually made 
under s. 230, and not where, as here, the previous application 
was made undei'the Code of 1859. The language employed in 
s. 230 is this, Where an application to execute a decree has 
been made under this section and granted, no subsequent appli- 
cation to execute the same decree shall be granted after the 
expiration of twelve years, &c.” 

The natural meaning of the foregoing language is, that the 
previous application must be one made under s. 230. Mr. 
Kennedy has cited the cases of Bijraddi Suhhareddi v, Basm 
snppa Ran (1) and Ham Kishen v. /SrdA/i (2), in which these 
Courts considered that the restriction upon the subsequent appli- 
cation only applied where the previous application had been 
made under s. 230. The effect of this new provision in s. 230 
is to cut down the right of a judgment-creditor to procure 
execution to issue upon an unsatisfied judgment. 

I am of opinrou that the restriction does not affect ttie present 
application, and that, consequently, I am not prevented from * 
making this rule absolute. 

When the case occurs of a subsequent application for execu- 
tion after the grant of a previous application under s. 230, a 
somewhat difiScuIt question may arise how to reconcile the 
language of that section with the proviso in art. 180 of sched. ii 
of the Limitation Act of 1877 ; but it is unnecessary now to 
pronounce any opinion upon the point. 

The rule will b|made absolute with costs, and execution will 
issue for the balance remaining due under the decree. 

Rule absolute. 

Attorney for the plaintiff: Mr. Heckle. 

Attorneys for the defendant: Messrs. Ghose and Bose. 

(1) 1. L. R., 1 Mid., 403. (2) 1. L. R., 2 All., 275. 
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APPELLATE CIVIL. 

Before Sir Richard Qarth^ Ki.^ Chief JaeHee^ and Mr. Justice Field. 
LATCHMAN FUNDEH (DEcaeB-HoLDBR) a. MADDAN MOHUN SHYE 

AND OTHERS ( JuDQMBNT-DeBTORS).* 

Execution of Decree^Court which passed the Decree^ Civil Procedure Code 

{Act X of 1877, as amended hy Act XII of 1879), ss. 223, 649— ZtmiVa^w/i 

Act {XV of 187,7)i sched, ii, art 179, cU 4. 

Per Garth, C. J.— Section 649 of the Civil Procedure Code as amended by 
Act Xll of 1879, which explains the meaning of the expression the “ Court 
which passed the decree," does not exclude the Court which oiiginally passed 
the decree as being a Court in which an application fur execution should 
be made, but merely includes anotlier Court. 

When, therefore, a Court which has passed a decree has ceased to have juris- 
diction to execute it, the application for execution may be made either to that 
Court, although it has ceased to have jurisdiction to execute the decree, or to 
the Court which (if the suit wliercin the decree was passed were instituted at 
the time of making application to execute it) would have jurisdiction to try 
the suit. 

Per ITield, J.— A Court does not cease to be ** the Court which passed the 
decree” merely by reason that the head-quarters of such Court are removed to 
another place, or merely because the local limits of the jurisdiction of such 
Court are altered. 

An application fur the transfer of a decree under the provisions of s. 223 
and the following section of Act X of 1877, is a step in aid of the execution 
of the decree within the meaning of d. 4, art. 179, sched. ii of Act XV of 
1877. 

The facts of this case are sufiSoientiy stated in the judgments. 

Baboo Trailakanauth Mitra for the appellant. 

Baboo Rash Behary Olme for the respondents. 

Garth, C. J.— A suit was brought in the Court of the 
Munsif of Maubazaar, to recover the sum due upon a mort- 
gage-bond, and to realize that sum by sale of the mortgaged 

* Appeal from order No. 226 of 1880, against the order of Baboo Brojendro 
Coomar Seal, Additional Judge of Buncoora, dated the 26th June 1880, affirm- 
ing the oiHler of Baboo Ilemunga Chuadro Bosu, Muuaif of Katra, dated the 
22nd March 1880. 


1880 
Dec. 10. 
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property; and a decree was made acoordiiiirly. That decree 
was dated the 5th of December 1876, and on tlie 5th of Decem- 
ber 1879 an application was made to the same Munsif, who 
had then removed his Court to Barabazaar^ for execution of 
the decree. 

In the meantime the particular area in which the mortgage- 
property was situate had been removed from the Munsifi of 
Manbazaar to tlie Munsifi of Katra. 

The Munsif of Manbazaar entertained the application for 
execution, and, considering tliat he had jurisdictiou to deal with 
it, he sent it with the usual certificate to the Court of the Dis- 
trict Judge of Bancoora to be executed, and that Judge sent it 
on to the Munsif of Katra for execution. 

It was then objected that the apjilication for execution had not 
been made to the proper Court, and that the execution-creditor 
was bound to apply, under s. 230 of the Code of the Civil 
Procedure, to the Munsif of Katra, within whose jurisdictiou 
the mortgaged property then was, he being the proper officer, 
as it was contended, to whom the a])pIication should have been 
made ; and that as the application had been made to the Munsif 
of Manbazaar, the decree could not bo executed ; and moreover, 
the Munsif of Katra appears also to liave held, that as three 
years had gone by from the time when the decree was obtained, 
no fresh application could be made to him as the Munsif of 
Katra. He accordingly refused to execute the decree on those 
grounds. 

That decision was then ap])ealed to the District Judge of 
Bancoora, and he held that the Munsif was right, and tliat the 
plaintifi* was under a mistake in making his application origi- 
nally to the Munsif of Barabazaar. 

The consequence is, that the application for execution has 
been refused by\oth the Courts. 

The case now comes before us on appeal ; and it seems to 
depend upon the proper construction of the execution sections 
of the Code of Civil Procedure, the real point being, whether the 
Court of the Munsif of Barabazaar was the Court to which, 
under the circumstances, the plaintiff had a right to apply. 

Now 8. 223 of the Code of Civil Procedure provides, that 
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a decree may be executed eitlier by the Court which passed 
it, or by the Court to which it is sent for execution, and by the 
Amending Act XII of 1879, an addition has been made to 
B. 649 ot the Code to the effect, that the words the 
Court which passed the decree,” as used in Chap. XIX of 
the Code, is to be deemed to include, where the Court which 
passed the decree to be executed lias ceased to have jurisdiction to 
execute it, the Court which, if the suit wherein the decree was 
passed were instituted at the time of making the application for 
execution of the decree, would have jurisdiction to try the suit. 

Now it is to be observed that this clause, which explains 
the meaning of the expression “ the Court which passed the 
decree,” 710/ We the Court which originally passed the 
decree as being a Court to which the application should be 
made, but only includes another Court ; and I take the meaning 
of the clause to be this, that where the Court which passed the 
decree has ceased to have jurisdiction to execute it, the applica- 
tion for execution may be made either to that Court, although 
it has ceased to have jurisdiction to execute the decree, or to 
the Court which, if the suit wherein the decree was passed were 
instituted at the time of making application to execute it, would 
have jurisdiction to try the suit. 

Now there is no doubt that if this suit had been instituted at 
the time of making the appllcatiou for executing the decree, it 
must have been brought in the Court of the Munsif of Katra. 
But then the applicant, as I take it, has a right to apply either 
to that Court or to the Court which passed the decree, which is 
the Court of the Munsif of Barabazaar. The Court of the 
Munsif of Barabazaar is not less the Court which passed the 
decree, merely because that Court has changed its name from 
the Court of Maiibazaar to the Court of Barabazaar. It is the 
self-same Munsif and tlie self-same Court, and it is not less the 
Court of the Munsif of Manbazaar because its position or its 
name has been changed. 

It seems to me, therefore, that the plaintiff had a right to apply 
to the Munsif of Barabazaar to execute the decree, and that 
Court having entertained the application, and having sent it to 
the District Court of Bancoora, and the District Court having 
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1880 sent it in due cOurse to the Mnnsif of Eetrs for exeoution, the 
lA'^mxs Munsif of Eatra was bound to execute it. 

«. JBven supposing it had been necessary to make a fresh sppH> 
cation to the Munsif of Eatra, I still consider that the plaintiff 
Shtx. ^ould be in time, because the application which he made was 
made to the proper Court within three years from the date of 
the decree, and thus he would have three years more from the 
date of that application. But it really is not necessary to 
decide this, because I consider that the plaintiff made the appli- 
cation to the proper Court within the proper time, and that the 
Court to which it was sent is bound to execute it. 

The appeal must, therefore, be decreed, and the case must go 
back with directions to the Munsif of Eatra to execute the 
decree. The appellant will have his costs iu all the Courts ; the 
hearing fee for this Court beiug fixed at two gold-mohurs. 


Field, J. — The decree which forms the subject of these pro- 
ceedings was passed on the 5th of December 1876 by the 
Munsif of Maubazaar. Subsequent to the passing of that decree, 
tlie head-quarters of the Manbazaar Munsifi were transferred 
from Manbazaar to Barabazaar, and the local limits of the 
jurisdiction of the same Muusifi were altered by transferring 
certain thanas<to the district of West Burdwan and forming 
them into, or uniting them within, another Munsifi, termed the 
Eatra Munsifi. * 

On the 5th of December 1879, the decree-holder applied to 
the Munsif of Manbazaar, then stationed at Barabazaar, to have 
his decree executed. The decree was a money-decree, which 
also declared a lien on certain immoveable property. This 
immoveable property was, at the time of making the decree, 
within the jurisdiction of the Manbazaar Munsifi ; and by reason 
of the transfer to^hich I have adverted, became subsequently, 
nud was on the 5th of December 1879, a portion of the local 
jurisdiction of the Eatra Munsifi. 

The lower Courts appear to be of opinion that because this 
immoveable property was no longer within the jurisdictiou of the 
Manbazaar Munsif, this Munsif had no jurisdiction to execute 
or to entertaiu an application for the execution of the decree. 
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It appenrs to me that this view is an erroneous one. TIie__JW_ 
jurisdiction to execute a decree is given by s. 223 of the Code 
of Civil Procedure ; and according to that section a decree may , «, 

be executed either by tbe Court which passed it, or by the 
Court to which it is sent for execution under the provisions of 
the Act thereinafter contained. 

Now it appears to me that the MunsiPs Court at Manbazaar 
did not cease to be “ the Court which passed the decree” merely 
by reason that the head-quarters of the Munsif had been moved 
to another place, or merely by reason that the local limits of the 
jurisdiction of the Munsif were altered. Tliis being so, it is 
clear that tlie execution of the decree might have been had in 
tlie Court of the Munsif of Barabazoar. 

A good deal of discussion has taken place during the argu- 
ment in this case about the meaning of s. 649 of the 
Amended Code of Civil Procedure. That section provides that 
the expression in Chap. XIX of the Code, Court which 
passed the decree,” or words to that effect, shall, unless there be 
anything repugnant in the context, be deemed to include, wliere 
the decree to be executed is passed in appeal, the Court which 
passed the decree against which the appeal was preferred ; and 
where the Court which passed the decree to be executed has 
ceased to exist or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was passed were instituted 
at the time of making application for execution of the decree 
would have jurisdiction to try such suit” 

It has been contended, that because the Immoveable property 
included In the decree is now situated within the jurisdiction of 
the Katra Munsif, therefore the application for the execution of 
the decree most be made to the Katra MunsiPs Court, because 
if a suit were now to be brought in respect of such immoveable 
property, such suit must be instituted in the Katra MunsiPs 
Court. It appears to me that this contention is untenable, for 
the Court which passed the decree has not ceased to exist or 
, ceased to have jurisdiction to execute it. 

The words of the section (649) are, it may be observed, in 
extension of the original and literal meaning of the expression 
“ Court which passed the decree.” The definition contained 
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1880 in s. 619 was not intended by the Legislature to limit or 
Latchm’Ak confine the natural meaning of tlie expression ** Court whicli 

PUNDEiII ^ ^ 

( 7 . pa^ed the decree” to the exact instances stated in the new sec- 
Mohun^. tion. This is the usual interpretation put upon tlie word 
Shye. « include ” when employed in the definition portion of a Statute. 
See Reg, v. Kershaw (1) ; Bx parte Ferguson (2) ; Pound v. 
Plumstead Board of Wards (3) ; and Doed Edney v, Benham (4). 
It follows, therefore, that the expression " Court wiiich passed 
the decree ” must in this case still include the Court of the 
Munsif of Barabazaar. 

The words in s. 649, which have reference to the Court 
which passed tlie decree ceasing to exist, refer to a class of 
cases not uncommon in these provinces, in which a Small Cause 
Court having been in existence for a certain number of years has 
afterwards been abolished by an order of the Local Government 
(see 8. 3 of Act XI of 1865). The application for execution 
ot a decree passed by such an abolished Court must now be 
made to the Munsif who would have jurisdiction to entertain 
the suit in which such decree was made, if such suit were insti- 
tuted at the time when ajiplicatiou for such execution is made. 
Another example is, where the Sudder Ameen who had jurisdic- 
tion throughout the whole of the district with a pecuniary limit 
exceeding that of a Munsif was abolished as such, the officer 
who was Sudder Ameen becoming the Munsif at head-quartets 
with a local jurisdiction limited to a single Munsifi usually 
tliat at head-quarters. See cl, 2, s, 4, read with s. 8 of 
the repealed Act XVT of 1868. A decree .passed by such 
a Sudder Ameen who had a local jurisdiction over the whole 
district could, therefore, be executed in the Court of the Munsif 
before whom a suit would now be instituted in respect of the 
claim for which tlie decree was passed by the Sudder Ameen. 
In the absence these provisions, and after the repeal of 
Act XVI of 1868, there was doubt as to the Court which had 
jurisdiction to execute such a decree. Wliile cl. 2 of s. 4 
and s. 8 of Act XVI of 1868 remained in force, applica-^ 
tion for execution must have been made to the Court of the 

(1) 6 E. an(^ B., 999, at p. 1007. (3) L. R., 7 Q. B., 183. 

(2) L. U., C Q. B., 280, at p. 291. (4) 7 Q. B., 976, at p. 979. 
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Sudder Munsif ; but in this case, if the decree-holder sought to 
attach and sell property situate within the existing local limits 
of jurisdiction of another Munsif, it would have been necessary 
to transfer the decree to such Munsif for execution under the 
provisions on this behalf contained in the Code. 

The words ‘‘cease to have jurisdiction to execute it” in 
s. 649 werg intended to meet such a case as the following ; — for 
example, where an Additional or Subordinate Judge, attached to 
more than one district, having passed a decree in one district, 
leaves this district and sits in another district under the provi- 
sions of s. 15 of tlie Bengal Civil Courts Act, such Addi- 
tional or Subordinate Judge is a Court. When such a Court 
is sitting in a district other than that in which the decree was 
passed, it has not ceased to exist, but it has ceased to have juris- 
diction to execute that particular decree. Under the provisions 
of s. 649, application for execution can then he made to the 
Court which at the time of making the application would have 
jurisdiction to entertain the suit in which the decree was 
passed. 

It being thus clear that an application for the execution of 
the decree in this case could be made to the Munsif of Man- 
bazaar or Barabazaar, Avhose Court was, in tho literal sense of 
the term, tiie Court which passed the decree, it was competent to 
the Manbazaar Munsif to transfer this decree for execution 
under the provisions contained in s. 223 to the Katra Munsif, 
When the decree was so transferred, it was the duty of the 
Katra Munsif to proceed under the provisions of the Code to 
efiect the execution thereof. 

I may here observe that there is a distinction between the 
jurisdiction of the Court to execute the decree and the circum- 
stances under which effective execution can be had. Clause (c) 
of 8. 223 appears to me to have direct reference to a case 
like the present. Tho Munsif of Manbazaar could not make a 
decree directing the sale of the immoveable property included 
ill the present decree, unless at the time when the plaint was filed 
in the case in which such decree was made that property was 
situate within the local limits of the jurisdiction of his Court. 
The fact of the site of this property having been, subsequent to 


■ 1880 

Latohmav 

Fundeh 

V. 

Mauoan 

Mohuk 

SUYE. ' 



520 


THE IKDIAN LAW REPORTS. [VOL. VL 


1880 the making of the deoree^ placed outside the local limits of his 

Latchhan jurisdiction 5 brings the case within cl. (c). 

PUNDBH ^ ^ • .1 I • I • 

V, "There is one more point m the case which it is necessarj to 
MohuIT notice, and that has reference to the Limitation Act. I haVe 
SuYB. pointed out that, in my opinion, the Muusif of Barabazaar, as 
being the Court which passed tlie decree, was competent to 
execute it. Execution might have been had against the person 
or moveable property of the judgment-debtor, if at any time 
found within the jurisdiction of the Barabazaar Munsif. But 
if no such execution could be had, because the judgment-debtor 
did not reside or come within, and had no moveable property 
within, such Muusifs jurisdiction, it is clear that the only course 
open to the decree-holder to obtain effective execution would be 
to apply to the Court of the Barabazaar Munsif under s. 230 
to have the decree sent for execution to the Katra Munsif. 


Now if the application to the Barabazaar Munsif be taken to 
be not an application for the execution of the decree, but merely 
an application for the transfer of the decree under the provi- 
sions contained in s. 223 and following sections, it appears 
to me that such an application for transfer is a step in aid of 
the execution of the decree within the meaning of cl. 4, 
art. 179 of the second schedule of the present Limitation 
Act, and that, therefore, the decree-holder would have a fresh 
period of three years from the date of such application for trans- 
fer. Were it otherwise — were the date of the application made 
under s. 230 to enforce a decree sent to another Court to 


be taken as the date up to which the period of limitation may 
extend, inasmuch as no such application can be made until the 
decree has been seut, a decree-holder would often be barred 
through no laches of his own, but merely because, although he 
had applied in time under s. 223 to have the decree sent 
to the other Courf, delay in transmitting it had occurred in coii- 
sequeivce of some one of the many causes which retard the com- 
pletion of office work. 

For these reasons, I concur iu thinking that the order of the 
lower Court must be reversed. 


Appeal allowed. 
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Before itfr. Justice Mitter and Mr, Justice Maclean, 

LUCUMAN LALL (Plaintiff) o. BAM LALL (Defendant).* 18S0 

' Dec, 14. 

Suit for AdjustiMni of Accounts of a Partnership^Jurisdiction^Contract Act 
{lZof\m\ s, 265. 

Section 265 of the Contract Act, while it enables a partner, after the 
termination of a partnership, to apply to the District Court to wind np the 
business, does not take away the ordinary right of suit in any Civil Court 
having jurisdiction to have the accounts of the partnership taken. 

This was a suit for the adjustment of account of a partner- 
ship, and to recover a sum of money alleged to be due. 

The plaint, inter alia, stated, that the plaintiff and defendant 
entered into partnership for the purpose of carrying on a 
trade in grain, upon the agreement that each partner should 
supply a moiety of the capital, and that the profits should be 
divided equally between them ; that the said partnership con- 
tinued from the loth May 1877 to the 3rd October of the same 
year; that during the continuance of the said partnership the 
plaintiflF purchased grain at Roypura, and despatched it for 
sale to a Calcutta firm, and that part of the grain so purchased 
was sold at Roypura ; that tlie grain sent to Calcutta was sold 
under the management of the defendant; that the value of the 
grain purchased by tlio plaintiff, together with the price of 
the bags, amounted to lis. 3,230-8-3 ; that the defendant being 
liable for a moiety of this sum, paid Rs. 1,542-4-1 -J, leaving 
a balance of Rs. 73 still duo, which sum was paid by the 
plaintiff in excess of the sum duo and paid by him as his 
moiety of the capital expended; that the plaintiff* incurred 
a further expense of Rs. 193-15-3 for certain additional bags 
. despatched by him to Calcutta ; and that the two last-mentioned 
sums, together with the share of the profit due to him on the 
sale of the grain in Calcutta, amounted to Rs. 949-5-4J, the 
subject of the present suit. 

* Appeal from Appellate Decrees, Nos. 1726 and 1888 of 1879, against 
the decree of J. F. Stevens, Esq., Oificiating Judge of Patna, dated the 
5th June 1879, affirming the decree of Baboo Chuckerdhur Prosiud, Second 
Sadder Muusif of that district, dated the 30th December 1878. 
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1880 The defendant, in hia written statement, denied the allega- 
litrcHMAB tiona in the plaint in all material particulara, and set ont hie 
own version of the partnership 'transactions, which ileiit to 
Ram Lall. jjigj jjjg plaintiff was indebted to the defendant. A cress* 
suit was filed by the defendant against the plaintiff. 

The Court of first instance on the facts dismissed the plain- 
tiffs suit. The lower Appellate Court was of opinion, that 
the present suit was not one for a balance due on a mutually 
adjusted account, but (the partnership having been already 
dissolved) an application for winding up the business of the 
firm under s. 265 of the Contract Act ; and that such application 
could, under that section, only be entertained by a Court not 
inferior to the Court of a District Judge. The suit having been 
instituted in the Court of the Munsif, therefore failed on the plea 
of jurisdiction. For this reason the lower Appellate Court dis- 
missed the appeal 


The plaintiff thereupon appealed to the High Court. 

Baboo Hem Chunder Banerjee and Baboo Urmkali Mooherjee 
for the appellant. 

Baboo Umhika Chum Ghose and Baboo Pran Nath Pundit 
for the respondent. 

The judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. — ^These are two cross-suits between persons who 
at one time were carrying on a partnership business in grain. 
The object of the suits was for adjustment of account, and for 
recovery of the money due to each other. The suits were 
instituted in th^ Court of the Munsif of Patna. The Munsif 
dismissed both these suits. There were two appeals ; and the 
District Judge on appeal held, that the Munsif had no jurisdic- 
tion to entertain the suit, because, under s. 265 of the Contract 
Act, it was the District Judge’s Court which had sole jurisdic- 
tion to grant relief in a case like th^s. We think that the 
District Judge is wrong in this view. It has been decided by 
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the Madras High Court in the case of Javdi Bmasami y, 
SoitharnictMm Thmivefn^ctdamni (1), that s. 265 is onl;f an 
enabling section, — ^that is to say, it leaves to the option of the 
plafntifi either to institute proceedings under that section in the 
District Judge’s Court, or to pursue his ordinary civil remedy 
by instituting a regular suit in the Court which has Jurisdic- 
tion having regard to the pecuniary value of the suit. We 
entirely concur in this view of the section, and think that it 
does not oust the Civil Court from its jurisdiction. 

We, therefore, set aside the decisions of the lower Appellate 
Court, and remand the two cases to that Court for retrial. 
Costs to abide the result. 

Appeal allowed— Case remanded. 

APPELLATE CRIMINAL. 


Before Mr, Justice Morris and Mr. Justice Prinsep. 

THE EMPRESS on thb Pbosbcotion of JOGENDRONATH BOSE 
THOMPSON.* 

Presidency Magistrates^ Act (IV of 1877), s, l^^—High Courts' Criminal 
Procedure Act (Xof 1875), HI ’—Dismissal of Complaint after Partial 
Hearing for want of Attendance of Complainant— Inshtution of Fresh 
Proceedings, 

An order of dismissal under s. 124 of Act IV of 1877 does not operate as 
an acquittal. 

This case came before the High Court under 8, 147 of Act 
X of 1875y on the application of one James Augustus Thomp- 
son (who carried on business as Thompson and Coondoo)^ who 
had been charged on the 5th August 1880, before the Presi- 
dency Magistrate of Calcutta, with having fraudulently retain- 
ed and kept a telegraphic message sent by the Executive 
Engineer of Debrooghur, which message ought to have been 
delivered to one Jogendronath Bose (who carried on business 
under the name of Thompson, Coondoo, & Co.}, and with hav- 

* Criminal Rule, No. 301 of 1880, from a decision of Mr. B. L. Gupta, 
Presidency Magistrate of Calcutta, dated 25th October 1880. 

(1) I. L. R., 1 Mad., 340. 
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1881 ing diahonestly misappropriated sucli message to the use of his 
SuPBBss fiftn thereby committing oiFeuces under s. 22 of the Indian 

ON THB PrO“ * ” 

8 ECUT 10 N or Telegraph Act (I of 1876), and s. 403 of the Penal Code. 
nath^Bosb appeared that James Augustus Thompson was formerly a 
Thompson Thompson, Coondoo, & Co., and that, 

during the year 1879, he broke off connection with that firm, 
and sold his share in the goodwill and stock-in-trade to Jogen- 
drouath Bose, his partner in the firm, and he himself set up 
business under the name and style of Thompson and Coondoo.” 
The places of business of the two firms were in the same street. 
It was admitted that James Augustus Thompson had received 
and opened, some time in August 1880, a telegram addressed 
to Thompson, Coondoo, & Co., and the defence put in was, that 
the telegram was received and retained by a mistake and in 
good faith. 

The case came on before the Presidency Magistrate on the 
15th September 1880, and part of the evidence was taken ; 
but the hearing was adjourned until the 22nd September, to 
enable certain witnesses to appear, who were unable to do so on 
the 15th. On the 22nd the case was called on, and the complain- 
ant being absent, the case was dismissed. Shortly after such 
dismissal, the complainant and his witnesses appeared ; and the 
Magistrate being of opinion that he could not revive the trial, 
directed the complainant to bring a fresh complaint. This was 
done on the following day; the accused was again summoned 
and the trial held on the 20th October, and on the 25th Octo- 
ber the Magistrate convicted the accused and sentenced him 
to pay a fine of Rs. 200. 

On the 29th November, a rule under s. 147 of Act X of 
1875 was obtained by the accused, calling upon the complainant 
to show cause why the order of the Presidency Magistrate 
should not be sel aside. 

Mr. Branson for the accused. 

Baboo Gurudas Banerjee for the complainant. 

The arguments sufficiently appear from the judgment of 
Prinsisp, J. 
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The following judgments were delivered 1881 
Pbinsep, J. — On a complaint made before the PresidenoT kmpbbm 

* ON THE PBQ- 

Magistrate under s. 22 of the Telegraph Aot^ a summons segution of 
was issued on the 4th September last, fixing the l5th for nath^Bose 
the trial. The complainant and two witnesses (the Telegraph 
clerk and peon) were then examined ; and, apparently to enable 
the complainant to prove that he had purchased the goodwill 
of the firm who were the addressees of the undelivered telegram, 
tlie trial was postponed until the 22nd, summonses being grant- 
ed to procure the attendance of Mr. C. T. Davis, an officer of 
the High Court, at 1 p.m. of that day. 

The case was called on towards the commencement of the Presi- 
dency Magistrate’s sitting, and the complainant being absent 
when his name was called six times ” the case was dismissed. 

Within a very short time the complainant appeared, accom- 
panied by Mr. Davis. Tlie Magistrate at once saw the unfor- 
tunate result of his precipitate action, and thinking that he 
could not revive the trial, adopted an alternative course, and 
directed the complainant to bring a fresh complaint. This was 
done ou the following day ; the accused was again summoned, 
the trial was held ou tlie 20tli October, and on the 25th he was 
convicted and sentenced to pay a fine of Es. 200. 

The matto»’ has now come before us under s. 147 of the High 
Courts’ Criminal Procedure Act (X of 1875), it being contended 
that the order of tlie 22nd September last, dismissing the case, 
amounted to au acquittal, and that, on the facts found by the 
Presidency Magistrate, the accused has been wrongly convicted 
under s. 22 of the Telegraph Act. 

I observe that the Presidency Magistrates’ Act (IV of' 1877) 
practically provides for only one mode of procedure in the trial 
of offences before a Presidency Magistrate, no distinction being 
drawn between cases whicli are appealable to the High Court 
and those in which the Magistrate’s orders are final, except 
in the manner of recording evidence (s. 115), the prepara- 
tion of a charge (s. 116), and in the addition to an order 
of conviction and sentence which is appealable ^^of a brief 
statement of the reasons for the conviction” (s. 126). It 
seems, therefore, that the sections of the Act which provide 
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1881 for An order diemiseing a complaint apply equally to all trials 
Ehfbbs8~ held by a Presidency Magistrate. The exact effect of an 
racraoN OT dismissal is not declared, except in a cose dealt with 

K^*Bora ®* 32, — i.e., when, after examining a complainant, the 

V. Magistrate considers that there are “ no sufficient grounds for 
Thompson, • ^ ® 

proceedings.” In such cases it is expressly provided that the 

dismissal of a complaint shall not prevent subsequent pro- 
ceedings against the person complained against.” 

The Act, however, permits a Magistrate to dismiss a com- 
plaint in consequence of the absence of the complainant at the 
commencement of the proceedings and upon the day appointed 
for the appearance of the accused person, or on any day sub- 
sequent thereto on which the case may be called on” (s. 118), 
or on the day to which the hearing may have been adjourned 
in order to secure the attendance of witnesses or for any other 
reason” (s. 124). In both instances it is left to the discre- 
tion of the Magistrate either to dismiss the complaint or 
again to adjourn the hearing. He is to determine wliether he 
should impose upon the complainant the extreme consequences 
of his neglect to attend, or whether a further adjournment 
should be granted. 

Mr. Branson, who supports the rule granted in this case, 
argues that, as s. 32 provides tliat an order of dismissal passed 
under certain circumstances shall bo no bar to further proceed-* 
ings, it must be presumed that it was intended by the Legis- 
lature that in all other cases such an order shall have the same 
effect as an acquittal. 

On the other hand Baboo Gurudas Banerjee contends with 
considerable force, that an order of acquittal can be passed only 
under s. 126, when in a trial the Magistrate finds the accused 
person not guilty;” that the law declares that it is only when a 
complaint is withdraifti with the permission of the Magistrate 
(s. 125) that any other order operates as an acquittal of the 
accused person, and that this is borne out by the terms of s. 113. 

It is to be regretted that the Legislature, having prominently 
before it the precise terms of s. 221 of the Code of Criminal 
Procedure, left any doubt regarding the exact effect of an order 
of dismissal passed by a Presidency Magistrate. However, 
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liaviug carefully considered all that line been s&id on both 1881 
sides, the terms of tbe law, and the inference that may legiti* Ehpuss 
mately be drawn from any omissions as already noticed, 1 am sbootioh or 
of opinion, that an order of dismissal under s. 124 does not 
operate as an acquittal of the accused. No inference can in «• 

* TIHOMFBONs 

my opinion be properly drawn from the express terms of s. 32 
that in all other cases an order of dismissal shall prevent sub- 
sequent proceedings against the persons complained against.” 

The rule that expressio unius est exclusio alterius cannot be 
applied when in subsequent sections the law (s. 126) has provided 
that an order of acquittal shall be passed if, in any case tried” 
by a Magistrate, he finds the accused person not guilty,” with 
only one exception, t>., where a case has been withdrawn with 
the Magistrate’s permission (s. 12d), and when s. 113, in provid- 
ing for the plea autrefois acquit, declares that it should only be 
raised wlien a person has once been tried for an offence, &c., 

&c.” We have, I observe, no definition of what constitutes a 
trial such as is conveniently given in the Code of Criminal 
Procedure, but it seems clear to me that when all the evidence 
which is required by a Magistrate is, as we have in the case 
before us, not given, and when the Magistrate dismisses the 
GOinplaiut on account of the absence of the complainant before 
the time fixed for tlie recommencement of the hearing and the 
production of that evidence, it cannot be said that the trial has 
been completed. 

Soifie remarks have been made regarding the inconvenience 
which would arise if an accused person, after the dismissal of 
the complaint, was again required to attend to answer it ; but 
it appears to me that, on the renewal of the complaint, the 
Magistrate can, before he grants a process, consider under 
6. 32 whether there is any sufficient ground for proceeding, 
and unless the complainant can satisfy the Magistrate that by 
reason of the offence complained of being of a serious character, 
and that the original complaint should not have been dismissed, 
the Magistrate would be fully justified in declaring that there 
was ‘^uo sufficient ground for proceeding” and in summarily 
dismissing the complaint. 

Uuder these circumstances I am of opinion that there was 
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1881 no legal im’peditneut to the institution of freslk proceedings by 


Thompson. 


Empress the presentation of a fresh complaint^ and that, therefore, the 
BEcuTioN OP objection taken before us should be disallowed. I trust, how- 
injustice which has resulted from the precipitate 
order of the Magistrate dismissing the complaint will be a suffix 
dent warning to him to exercise the discretion given to him 
by the law sparingly. In the present instance it was an unjust 
order, not only because the case had been fixed for trial at a 
later hour, but because the attendance of the complainant does 
not appear to have been necessary in order to proceed with the 
hearing. The serious nature of the offence, it being punishable 
with imprisonment for two years as well as fine, should also 
have made the Magistrate hestitate before he terminated the 


proceedings in so summary a manner, instead of at least allow- 
ing it to be called on at a later hour. 

As regards the legality of the convictiou of the accused 
person on the facts found by the Magistrate, I see no valid 
ground of objection. I am, therefore, of opinion that the rule 
should be discharged. 

Moruis, J.— It is much to be regretted that the Legislature 
have not declared what is the effect of an order of dismissal 
under s. 124 of Act IV of 1877. As has been pointed out, the 
case under consideration before the Presidency Magistrate was 
one which, under the Code of Criminal Procedure, would be 
called a warrant case. There had been already one hearing 
in the presence of the accused, and evidence had been taken. 
A second hearing was fixed for the 22nd September, but 
though the accused appeared on that date, the complainant 
did not appear, and so, under the discretion allowed him by 
the section, the Magistrate dismissed the complaint. It would 
have been satisfactory hud the law made it perfectly clear that 
in such a case, iu sfiite of the accused appearing twice to hear, 
and if necessary to answer to, the complaint made against him, 
and in spite of that complaint being dismissed, he is liable at 
any future time to fresh proceedings being taken against him 
on the same subject of complaint. In s. 32, which deals with 
a complaint being dismissed upon its presentation after the exa- 
mination of the complainant, a special provision is inserted that 
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such dismissal shall not prevent subsequent proceedings I88i 

against the person complained against” And in cases under Bifpimfig 

chap, viii, that is of inquiry by the Magistrate into cases skoStton of 

triable by the High Court, express provision is made in the nathSSS 

event of tlie absence of the complainant after examination of •• 

Thomfsoitj 

witnesses in the presence of the accused. The Act declarea 
(s. 87 ) that the absence of the complainant, except when the offence 
may be lawfully compounded, shall not be deemed sufficient for 
a discharge, and a discharge is described as not equivalent to 
an acquittal, and no bar to the revival of a prosecution for the 
same offence.” 

In a case of lesser gravity under chap, x, triable by the 
Magistrate himself, when the circumstances are precisely simU 
lar,— that is when the accused has appeared and witnesses have 
been examined, but the complainant has absented himself,— >the 
words of the section (124) are, the Magistrate may dismiss the 
complaint.” It might reasonably, therefore, be thought that a 
distinction is purposely drawn by the Legislature between the 
order to dismiss and the order to discharge, and that the former 
carries finality with it, whereas the latter does not. At the same 
time, whatever may have been the real intention of the Legisla- 
ture in making this distinction of terms, and in the absence of 
any qualifying provision to the terra “dismiss” in s. 124, 1 am 
unable to disregard the other considerations which have been 
pointed out by my learned colleague. The succeeding section 
(125) deals with the case of a withdrawal of a complaint of a 
certain description, and contains an express provision that the 
withdrawal under this section of a complaint shall operate as an 
acquittal of the accused person. The question naturally sug- 
gests itself why, if the Legislature intended a dismissal under 
8. 124 to operate as an acquittal, it did not make an express 
provision to that effect, as in the case of a withdrawal under the 
subsequent section. Again, s. 126 prescribes, — “ If the Magis^ 
trate iu any case tried under tliis chapter finds the accused per^ 
son not guilty, he shall record an order of acquittal. If the 
accused person is convicted, the Magistrate shall pass sentence 
upon him.” 

In the particular case before us the Magistrate^ on the 22nd 

67 
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1881 September^ came to no finding at all, and recorded no order of 

Shpbess acquittal or conviction. Having regard to the language of 

toc^oN OF 8. 119, I understand the trial of the case to have commenced on 

hat^Bom occasion of the first appearance of the accused,— that is, thd 

^ date fixed for the hearing, and it was not brought to its legiti- 
Thompson. . 

mate conclusion because of the absence of the complainant— -a 

circumstance which is specially contemplated and provided for in 

B. 124. When, therefore, these sections (124 and 126) are looked 

at in conjunction with s. 113, which prescribes that a person who 

has once been tried for an offence and convicted or acquitted of 

such offence, shall, while such conviction or acquittal remains in 

' force, not be liable to be tried again for tlie same offence, the 

conclusion seems to be, that unless the antecedent trial has 

resulted in a conviction or acquittal, there is nothing in the law 

which prevents a person being tried again for the same offence. 

Consequently, an order of dismissal is not a bar to the revival of 

fresh proceedings. 

On the merits I agree in thinking that there is no ground in 
law for disturbing the decision of the Magistrate. There is 
evidence which goes to show that the accused Thompson did not 
act ^Mn good faith,” — that is, with due care and attention, — in 
retaining and keeping the telegraph message, which on tlie face 
of it was addressed to a rival firm. 

Rule discharged. 

ORIGINAL CRIMINAL. 


Before Mr. Justice Prinsep, 

THE EMPRESS v. DABEE PEUSHAD. 

Admission made to I^lice Officer before Arrest^ Evidence Act (/ of 1872), 

ss. 25, 26. . 

An admission made by an accused person to a Police officer before arrest is 
admissible in evidence. 

Ik the course of the trial in this case, the Standing Counsel 
(Mr. Phillips) asked a witness on behalf of the Crown, Police 
Inspector Eristo Chunder Bannerji, to state what the accused 
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had stated to him on an occasion when the witness had already 
said that the accused was not under arrest. 

' Mr. Sahy for the accused^ objected^ on tlie ground that the 
accused at the time was under arrest. Ultimately, Mr. Sale being 
permitted to cross-examine tlie witness on this pointy the Court 
decided that the accused was not at the time under arrest. 

The Standing Counsel then repeated his previous question to 
the witness. 

Mr. Sale again objected. It is immaterial whether the accused 
was under arrest or not — In the matter of Hiran Miya (1). No 
statement or admission of any kind made by an accused to a 
Police officer can be given in evidence. The prohibition con- 
tained in 8. 25 of the Evidence Act applies to cases where the 
accused is under arrest or not, while s. 26 deals with cases 
where the accused is in custody. Section 25 says, — No con- 
fession ” (not no confession by an accused person) to a Police 
officer shall be proved against an accused person.” The section is 
vide in its terms, and draws no distinction between admissions and 
confessions; see la the matter of Iliran Miya{\), Section 25 must 
be construed in the widest and most literal sense ; see The Queen 
V. Hnrribole Chundcr Chose (2). Nor is it restricted in any 
way by s. 26. The word confession ” is not defined in the 
Evidence Act, while the word ‘‘ admission ” is defined. Hence it 
may be inferred that no distinction was intended to be drawn 
between them, and that the words were intended to be synony- 
mous for purposes of the Act. See s. 121 of tiie Criminal Pro- 
cedure Code (Act X of 1872) passed almost simultaneously' with 
the Evidence Act. There confession embraces confession, admis- 
sion, and confession of guilt ; see also The Empress v. Rama 
Jhrapa (3) and Reg, v. Jora Ilasji (4). The decision by 
Pliear, J., in The Queen v. Macdonald (5) was not prefaced by 
argument at the bar, aud the report itself is a most meagre one. 

(1) 1 C. L. R., 21. (3) I. L. R., 3 Bomb., 12. 

(2) I. L. R., 1 Calc., 207. (4) 11 Bom. H. C. Rep., 242. 

(5) 10 B. L. R. (App.), 2. 


1981 


Empress 
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1881 The Standing Counsel (Mr. Phillips) was not called upon. 

Empress Pkinsbp, J. — The question may be put. I agree in the 
opinion expressed by Phear, J., in The Queen v. Macdonald (1) 
that the Evidence Act draws a distinction between an admission 
and a confession of guilt. ' The other cases quoted are not 
altogether on the point. 


Before Mr, Justice Prinsep, 


THE EMPRESS w. DABEE PERSIIAD. 

1881 

Jan. 31. Evidence of Witness taken upon Commission^ when admissible in Criminal 
2'rial^Uigh Courts' Criminal Procedure Act (X <7/1875), s. I^—Presidenctf 
Magistrates' Act (IF of 1877), s. 158— £oiV/e/ice Act (Z of 1872) s. 33. 


The evidence of n witness taken upon commission is not admissible in a 
criminal trial held before the Hi^h Court, unless it can be sliown that such 
evidence was so taken upon an order made by that Court under s. 76 of 
Act X of 1875, or unless it is admissible under s. 33 ol' the Evidence Act. 


In the course of the trial in this case, Mr. Phillips (The Stand- 
ing Counsel) tendered, and proposed to read, the evidence of one 
TVayed Mabal Begum, taken upon comraissiou issued by the 
Committing .Magistrate under s. 158 of the Presidency Magis- 
trates’ Act (IV of 1877). 

Mr. Sale for the prisoner objected. Before evidence taken on 
commission can be read in this Court in a criminal trial, it must 
be shown that the taking of such evidence was upon an order 
issued to that effect by the High Coui-t under s. 7C of Act 
X of 1875. Here the order was made by the Committing 
Magistrate, and not by the High Court. The reason which 
induced the Magistrate to issue that commission may have 
ceased to operate in the time betsveen the commitment and 
the trial of tlie Iccused in the High Court. Further, if the 
evidence attempted now to be put in is admissible, it would 
practically have the eRect of subordinating the discretion given 
to the High Court under s, 76 of Act X of 1875 to the decision 
of the Magistrate on the same matter ; in short, that the opinion 
of the Magistrate would be binding on this Court Section 75 
(1) 10 13. L. R. (App.), 2. 
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of the High Courts’ Criminal Procedure Act (X of 1875), 
authorizes the Court to refer to the evidence of an absent wit- 
ness, only in cases in which such is admissible under the Evidence 
Act or some other law on the same subject. There is no law 
under which the evidence now tendered can be admitted. 

The Standing Gov/mel (Mr. Phillips) for the Crown. — ^There is 
evidence in the case that the witness Wayed Mabal Begum 
is one of the wives of the ex-King of Oudh, and therefore 
€i,pardana8hin. It may, therefore, be presumed that the reasons 
which induced the Magistrate to grant the commission still 
exist, and would equally weigh with this Court. Further, s. 158 
of the Presidency Magistrates’ Act says, that the deposition once 
taken on commission shall “ form part of the record.” Section 76 
of the High Courts' Criminal Procedure Act only refers to cases 
where cause has arisen for obtaining evidence on commission 
after commitment. [Puinsep, J. — Section 33 of the Evidence 
Act appears not to be applicable to a case of this kind.] 

PiiiNSEP, J. — The deposition is inadmissible. Section 76 of the 
High Courts’ Criminal Procedure Act contemplates that evidence, 
when taken upon commission, if intended to be used in the High 
Court, must be taken upon an order made by that Court under 
that section. The terms of s. 158 of the Presidency Magistrates’ 
Act, quoted by Mr. Phillips, refer only to the record of the trial or 
enquiry before the Magistrate. The evidence taken by a com- 
mission issued by order of a Magistrate could not here be admis- 
sible under s. 33 of the Evidence Act. 


m 

1881 


Empbess 

V, 

Dabbs 
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APPELLATE CIVIL. 


Before Mr, Justice Milter and Mr, Justice Maclean, 

1880 NEMAI ClIARAN DHABAL othrbs (Defendants) v, KOEIL BAG 

(Plaintiff).* 

Specific Performance— Begistration Act (III of 1877), ss, 49 and 50— Oral 

Agreement^ Evidence of— Effect of Oral Agreement as against subsequent 

Begistered Conveyance, 

Af by an oral agreement, agreed to grant two mokiiran leases of certain pro- 
perties upon certain terms to B, and thereupon executed two mokuniri leases 
in favour of H, which were not however registered. Afterwards A granted 
twomokurari leases of the same mouzns, upon terms more fiivonrable to himself, 
to C and D, who, at the time of such grant, had notice of A's previous agree- 
ment with B, Held, in a suit for specific perfi)rmance brought by B against 
A, and to which C and L were added ns defendants, that, notwithstanding 
the provisions of ss. 49 and fiO of Act III of 1877, B could obtain a decree 
fur specific relief, and a declaration that the leases to C and I) were void os 
against him. 

The plaintiff in this case, which was instituted on the lOth 
December 1877, sought to enforce specific performance of an oral 
agreement made between him and the defendant, Baja Nemai 
Dbabal, under which the latter, in consideration of the paynrent 
to him by the plaintiff of a bonus and fees amounting in all to 
Rs. 270, agreed to grant to him 'two mokurari pottas of two 
mouzas in Zilla Manbhum. This agreement, the plaintiff 
alleged, had been made with him orally on the 13th Assiti 1284f, 
corresponding with the 28th September 1877, by the defendant, 
at his cutcherry ; and on that occasion, he, the plaintiff, had paid 
to the defendant Bs. 32, in advance, as a part-payment of tlie 
consideration. The plaintiff further alleged, that, on the 16th 
of Assin 1284, copresponding with the Ist October 1877, two 
mokurari papers were drawn up on stamped paper, and executed 
by the defendant; and that he, the plaintiff, paid on that day a 

* Appeals from Appellate Decrees, Nos. 1594 and 1595 of 1879, against the 
decree of R. Towers, Esq., Officiating Judicial Commissioner of Cliota Nngpore, 
dated the 28th April 1879, affirming the decree of Baboo Sjameband Dhur, 
Muusif of Manbazur, dated the 2Gth June 1878. 
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further sum of Ba. 1 38 on account, it being agreed that the balance 
of Bs. 100 should be paid at the time when the pottas and 
kabuliats were registered. These mokurari papers were not put 
in as evidence. 

The raja-defendant denied the oral agreement and the part- 
payments alleged by the plaintiff. He said, that two persons* 
named Madhub Mondul and Harain Mondul, had, previous 
to Assin 1284, been in possession of the two mouzas in question 
under a temporary lease, and that he, being anxious to let 
the mouzas upon receipt of an adequate bonus, had invited 
offers from all directions ; that, among other offers which he had 
received, he had received an offer from the plaintiff to accept a 
mokurari lease at Bs. 140 per annum, and pay a bonus of Bs. 280 
as consideration-money ; that, while this offer was under consi- 
deration, and before it had been finally accepted, and before a 
single rupee had been paid on account of bonus, the Monduls had 
offered to accept a mokurari leaso at Bs. 155 per annum, to pay 
a bonus of Bs. 700, and farther to lend him Bs. 500 at a low 
rate of interest ; that no better offer having being made by the 
plaintiff, he had accepted that of the Monduls, and having received 
the consideration-money of Bs. 700 from them, made a mokurari 
settlement with tiiem, and granted them a registered potta, under 
which they were in actual possession. 

The raja-dcfendant further contended, that the Monduls being 
in possession of the mouzas, and interested either legally or 
equitably in the subject-matter and result of the suit, ought to 
have been joined as defendants. 

The Munsif found, first, that the Monduls were not necessary 
parties, and that the plaintiff had satisfactorily proved 4is' case, 
and gave him a decree directing that, on payment by him of the 
balance of the premium or consideration, leases and counterparts 
should be exchanged. 

On appeal from this decision, the lower Appellate Court found 
it was necessary that Madhub Mondul and Narain Mondul 
should be made defendants in the suit. This was done, and the 
suit was remanded to the Munsif to try the following issues ; — 

1.— Whether the lease given to them was given in good f(uth» 
and for value ? 


’53S 

.'1880 


Nmui Cha* 
bihDhabal 
■V. 

KoxilBao. 
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^880 2.— Whether they had notice of the original contract with the 

Nbm^ Cha- plaintiff? 

V. The Munsif on these issues found that Madhub Uondul 
Eoxu. Bag. Narain Mondul had given value for their lease, and that 
they had notice of the previous contract. The lower Appellate 
Court affirmed this finding and dismissed the appeal. 

Against this decree all the defendants appealed to the High 
Court. 

Baboo Rash Behai'y Qhose for the appellants. 

Baboo Sreenath Doss and Baboo Bamachum Mookerjee for 
the respondent. 

Baboo Rash Behary Qhose . — ^This is not a case for specific per- 
formance. Taking the case of the plaintiff to be true, that, on 
the 13th Assin, the raja-defendant promised to execute two 
mokurari leases in favour of the plaintiff, the plaintiff himself 
asserts, whether truly or falsely, that the raja-defendant did 
execute the two mokurari leases ; if so, and there was a difficulty 
about registration, the plaintiff should not have proceeded by 
separate suit, but should have taken proceedings under parts vii 
and xii of the Begistration Act (III of 1877). If his statement 
is true, the terms of the oral agreement were reduced into 
writing on the 16th Assin ; if so, the Courts below were wrong 
in law, when they admitted secondary evidence of the terms of 
an agreement which had admittedly been reduced into writing ; 
and if that evidence was wrongly admitted there is absolutely 
no evidence to support the findings of the Courts below. 
The case is really one in which the plaintiff is endeavouring to 
evade the operation of the registration law, and by falling back 
upon a pretended^anterior oral agreement to use and give effect 
to two documents, which, if they exist, cannot be received in 
evidence, and which, if they could be received in evidence, could 
not legally, being unregistered, take effect as against registered 
documents relating to the same property. It was also contend- 
ed that even if the Courts below had the power in this case to 
grant specific performance of the alleged oral agreement, the 
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special circumstances of the case did not wafraiit such atl exelr- dMQ 
cise of their discretion. Nehai Gba^ 

BAN DHABAn 

V, 

Baboo Sreenauth Doss , — This is a case for specific performance. Kokil BAOr 
The meaning and intention of the oral agreement of the 13th Assin 
must be taken to have been, not that the raja-defendant would 
sign any particular papers, but that he would put the plaintiff in 
the position of a mokuraridar, and till that has been done, the 
agreement has not been fully performed. 2. There is no proof 
that the terms of the oral agreement were reduced into writing. 

The secondary evidence admitted, was evidence, not of the con- 
tents of the two leases, but of the terms of the oral agreement. 

3. If the Mondul-defeiulants have been ill-treated, they, in their 
turn, can sue the raja-defendant. 4. If the Court below had the 
power in its discretion to make a decree for specific relief, this 
Court will not rightly control it in the exercise of such discretion. 

The judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. (who, after stating the facts, continued). — The 
Bajah and Madhub and Naraiu Mondul have appealed against 
the result of the case. It is contended on their behalf that 
specific performance cannot be decreed, and that the agreement 
with the plaintiff having been reduced into writing cannot be 
proved by oral evidence. It is further contended, that the oral 
agreement cannot prevail against the later registered lease. 

Now the plaintiff sues on an oral contract to execute a moku- 
rari lease, which has never been reduced into writing. It is true 
tliat the raja, at first intending to carry out that contraqt, had 
the lease drawn up in writing ;but the transaction was not com- 
pleted by delivery and registration. Therefore, under the cir- 
cumstances, the objection that parol evidence is not admissible, 
does not arise ; in fact, it was not seriously pressed on behalf of 
the ajipellant. 

Taking it then as established, that the raja-defendant entered 
into an oral agreement to execute a lease in the plaintiff’s favour, 
the next question is, whether specific peiformance can be en- 
forced. If the case were governed by the Specific Belief Act, we 
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1880 tihould have no hesitation in sapng that s. 27 would apply to this 
Nbxu Oha- case. Madhub and Narain Mondul 'are clearly, on the finding of 

KAN DHABAri 

V. thd lower Court, transferrees under a subsequent title with notice 
.Kom Bao, original contract to the plaintiff. But although that Act 
(I of 1877) is not in force in the district of Manbhoom, we may 
fall back upon the general rules of equity, which are, undoubted- 
ly, in the plaintiff’s favour. , 

It has indeed been argued that, under s. 48 of the Registration 
Act, the oral agreement with the plaintiff not being accompanied 
or followed by delivery of possession, cannot be enforced against 
the registered lease held by Madhub and Narain Mondul. No 
doubt, the words of that section (48) are positive, and they have 
been interpreted by Pontifex, J., as meaning “ that the only oral 
alienations of which the law can take notice in competition with 
registered instruments, are those which are properly established 
-by evidence of possession and again “ unless the oral alienee 
was in possession, the Courts would now be excluded from con- 
sidering any equity which he might have against a subsequent 
alienee by registered deed ” — Fuzludeen Khan v. Fakir Mahomed 
Khan (1). But that case turned upon the construction of 
s. 50 of the Registration Act, and the issue was between two 
deeds conveying the same property, one registered and the other 
not; and Garth; C. J., in his judgment, expressly states, that no 
question of equity arose ; and also that the equitable doctrine of 
notice might have been applied if it could be shown that the sub- 
sequent purchaser had notice of the prior unregistered convey- 
ance. 

In this case we have a finding that the alienee under the regis- 
tered iease had notice of the oral agreement to execute a lease 
in favour of the plaintiff, and having looked at the evidence, we 
see that they were present when he paid a portion of the con- 
sideration-money.'* 

It appears to us, that if we adopt the principle that no equity 
is to be considered where an oral agieement to alienate is not 
followed by possession, the 27 th section of the Specific Relief Act, 
as illustrated (6), would be rendered a dead letter wherever it 
applies, when competition arises between an oral agreement to 
(1) L L. B., 8 Calc., at pp. 346, 347. < 
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alienate unaccompanied by possession, and an alienation by regis-^ ma 

tered deed with notice of the previous agreement; but we are Bbkai Oba« 

, ^ ® . BANDHABALe 

not compelled to adopt this conclusion. The subject has been 
fully considered in the case of Wamm Bamohandm v. Dhon- 
diba KrwKnaji (1), and the judgment of Westropp, C. J, at 
pp. 146 to 154, discusses the effect of actual notice and the 
application of the English rules of equity to mofussil cases, and 
that too m a case to which the Specific Relief Act did not apply, 
as it does not in these cases before us. It is unnecessary to 
'recapitulate the reasons upon which the judgment of Westropp, 

C. J., are founded. It is sufilcient to say that we follow them, 
and consider that they apply to these cases. 

The foregoing remarks apply equally to Appeal No. 1595. We 
therefore dismiss these appeals with costs; but we think that the 
decree of the Munsif must be amended, for in its present form 
it will not have the effect that the cases require. We think that 
it should declare the leases by the raja-defendant to Madhub 
Mondul and Narain Mondul void as against the plaintiff; and that, 
on the plaintiff paying Rs. 100 to the raja-defendant, the latter 
shall execute mokurari pottahs to the plaintiff, receiving from 
him kabuliats in the terms of the agreement between them. 

A<ppeal8 dimmed. 


Before Mr, Justice Pontifex and Mr, Justice McDonell, 

In thr matter of the Petition of BHOOPKNDKA NARAIN^ ROT. 

1880 

RllOOPlfiNDKA NARAIN ROY v, GREESH NARAIN ROY jvjw. 2S. 

AND ANOTHER.'' 

Application under Act XXXV of ^^--Interference of Court-^IlUtreatment 
of Lunatic— Accounts of Joint Property— Mitakshara, 

The hiisbimd of a lunatic's daughter applied to the Court to declare his 
fnther-iu-law, who was a member of a joint Mitaksbara family, to be a 
lunatic, and appoint a manager of his property and guardian of bis person' 
under Act XXXV of 1858. The lunatic had an interest both in joint ances- • 

* Appeal from order. No. 197 of 1880, against the order of A. J. R. Bain* 
bridge, Esq., Judge of Moorsliedabad, dated the 7th April 1880i 
^ (l),I.L«R.;4Boinb.,126. 
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1680 tnl propertj and in property inherited collaterally, which might, l^t waa not 

Ik IBB MAT- belong to him separately. The lower Court found that the appli* 

IBB or IBB catigu was made with a view to taking consequent proceedings for partition. 

Petition op ^ 

Bhoopendba appearing tbnt be bud remained for sixteen years in tbe same 

Nabain Koy. house under tbe same guardians^ aud there being no allegation of ill-treatment, 
no sufficient grounds were shown for the Court's interference, or the appoint* 
ment of another guardian of his person. Before any action can be taken 
under tbe Act in this respect, there ought to be a strong case made out that 
the change of custody would be for the lunatic's benelit. Held afo, that as 
his daughter could uot inherit his ancestral property, and as it was doubtful 
if the collaterally inherited property was the separate property of the lunatic, 
the Court would not, under such circumstances, appoint a manager of the 
property : but that the guardians of the lunatic, who were managers of the 
joint family, should, on her request, furnish accounts to the daughter, of the 
management of the collaterally inherited property. 

iSVm&Ze.— Act XXXV of 1858 applies to the members of a Mitaksbara 
family. • 

Queers Assuming the application to be made with a view to a partition of 
tbe property, and that tbe lunatic was declared a lunatic under tbe Act, 
whether a partition could be bad P 

The facts material to the report are sufficiently stated in the 
judgment of the Court (Pontifex and McDonell, JJ.) 

Baboo Hem Climder Banerjee, Baboo Gurudass Banerjee, 
Baboo Srish Chunder Chowdhry, and Baboo Saroda Prosavd 
Boy for the petitioner. 

Baboo Molotsh Chunder Clunvdhi'y and Baboo Mohiny Mohun 
Boy for the respondent. 

PoNTiFEX, J.— The District Judge in this case has refused to 
grant an application under Act XXXY of 1858 to declare that 
one Easinauth Roy is a lunatic, and to appoint a manager of his 
estate and guardian of his person. The application was made 
by the husband Ibf the lunatic’s daughter. The family is a 
Mitaksbara family, and consequently the daughter would not 
inherit the interest of her ffither in the ancestral property. The 
Judge has found that in reality the application has been made 
with a view to taking consequent proceedings for partition. 
Mow it appears, according to the statements of the applicant, 
that there are two qualities of property in which the lunatic 
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is interested,— first, ancestral estate, which under the Mitakshara 1880 
law his daughter would not inherit; and secondly, estate mi 
to have been inherited from collaterals, and to have been inhe- PEnnoir ov 
rited, not by the family as a joint family, but by the two senior 
members of the family at the time the inheritance fell in, to the 
exclusion of members of the family of a lower degree. It has 
been objected before us, and apparently the Judge seems to have 
been of opinion, that Act XXXV of 1858 cannot and does not 
apply to members of a Mitakshara family. We are unabloi as 
at present advised, to admit that as a correct proposition. It 
appears to us that there may be cases where it is essentially 
necessary that a guardian should be appointed for a member 
of a Mitakshara family as much as for a member of any other 
family. It is not necessary, however, for us to decide that ques- 
tion, because we think the application fails on other grounds. 

We agree with the Judge that no sufficient cause has been made 
out for putting the Act into operation. In the first place, there 
is no suggestion, and certainly no evidence whatever, as to any 
ill-treatment of the lunatic. It is not even suggested that he 
has been improperly taken care of, or that he is not treated in a 
proper and considerate manner. He has been a lunatic for the 
space of some sixteen years, and during the whole of that period 
he has lived with his nephews in this joint family. No allega- 
tion is made that he has ever received ill-treatment. It is no 
doubt true that till quite recently his wife was living in the 
family and was capable of protecting and taking care of him. 

But we think that before any action can be taken under this 
Act, before we should be justified in removing the lunatic, who 
has been living for the last sixteen years in this house, to 6ome 
other place and custody, there ought to be a strong case made 
that it would be for the lunatic’s benefit. 

Secondly, with respect to the management of the lunatic's 
property. The persons who are now in the management of the 
property are his two nephews, sons of deceased brothers. There 
is some allegation that they have not conducted the management 
with sufficient care ; and indeed extravagance has been imputed 
from the fact that within the last five years the debt upon 
the property has materially increased. The only evidence of 
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1880 that consistB In recitals in the various docnments pvt in, and in 


lx Tva HAT. an admission made by one of the nephews in his examination. 

TBR *OF THB * v a 

Petition ov We think that the admission does not go far enough. It was 
a mere statement that, in consequence of litigation and numer- 
ous law-suits to which the family was subjected, the debt was 
so increased that it was necessaiy to raise a considerable sum 
of money. Now, with respect to the supposition of tho Judge 
that these proceedings were taken with the intention of ulti- 
mate proceedings for a partition, without deciding whether or 
not a partition could be had under such circumstances, if the 
lunatic were declared a lunatic under the Act, it may be not 
improper to refer to the policy of the Lunacy Enactments in 
England. Under these Acts, it has always been the policy of the 
Legislature not to interfere with the course of inheritance of the 
lunatic’s property, and provisions for that purpose have been 
inserted into these Acts ; so that even where it is necessary for 
payment of debts or otherwise that the lunatic’s lual property 
should be sold, it is provided that the surplus monies should 
be considered as in the same condition as if invested in land, 
leaving them heritable as if they were land ; possibly, therefore, 
even if an application for partition were made, it might be 
refused in accordance with that policy. 

One difficult question, however, remains, and that is with 
respect to the property which was inherited from collaterals. 
It seems to us, that that property, if it vested in the lunatic, 
might be on a different footing altogether from strictly ances- 
tral property, and that the lunatic might be entitled to a 
separate shore in that property ; and if so entitled, his daughter 
might be his heir, and it might be material that a manager 
should be appointed for it. But the circumstances relating to 
that property are as follows Before his lunacy, as we must 
assume, Kasinauth had made a hiba of his share of the ancestral 
property, as also of his share of this collaterally inherited 
property, to his wife. That biba had been in operation until 
about the year 1280 (1873), when the High Court held, that so 
far as it related to ancestral property it was void, and subse- 
quently the wife relinquished her interest under the hiba in 
consideration of the nephews paying her the monthly sum 
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B&' 150 . Now, if the Mba passed the lim8tic*s interest in tiie 
property inherited from collaterals, then there is nott^ before 
us to show that such interest became revested in the lunatic ; and, Pj t^h ov 
under these circumstances of doubt, we think we ought not to va»i..» 
allow the Act to be put into operation, but that it ought to be 
left for the natural heir of the lunatic, if so disposed, to insti- 
tute a suit as next friend of the lunatic to have that matter 
cleared up. If such a suit is instituted, and if it shall appear 
that this property is separate property belonging to the lunatic, 
then, if necessary, a further application might be made under 
the Act. But we wish to observe that the nephews who now, 
as members of the joint undivided family, have the custody of 
the lunatic and are managing the estate, ought, in our opinion, 
when requested thereto by the daughter of the lunatic as the 
natural heir, to produce and furnish her with accounts of the 
management of the property. We think it would be sufficient, 
if such accounts were produced yearly. If such accounts are 
refused, or if the lunatic’s daughter is refused proper access to 
him, then a case might perhaps be made, which might influence 
the Court to' interfere under the Act. At present we are of 
opinion that no sufficient case has been made, but, under the 
circumstances, we think there ought to be no costs of this 
application. 

Appeal dimmed. ■ 


Before Sir Richard Oarlh, Kt, Chief Jueliee, and Mr, J'uttiee Field. 

NEWAJ liUNDOPAUUYA (Defendant) v. KALI PROSONNO GHOSE iggQ. 

(Plaintiff).* Dee. 10. 

Suit for Enhancement of Rent— Plea that certain of the Lande ineludid in 
NoRee are not euhaneeahle—Oaus of Proof of tuck Pact— Notice of 
Enhancement, 

In gaits for enhancement of rent, where the tenant pleads that a portion of 
the land sought to be enhanced is held by him rent-free, the onus is on 
the tenant to prove prima facie that such portion of the land is so held by 

' * Appeal from order, No. 143 of 1880, against the order of H. L. Oliphant, 

Esq., Judicial Commissioner of Chota Nagpore, dated the 2nd February 
1880, reversing the order of Baboo Akboy Cuomar Bow, Deputy Collector of 
Maobhoom, dated the 5th May 1879. 
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1880 him ; and if he be snocenful in thif, the onus is then shifted upon the land* 

Nbwaj Bun- Buch jprma facie evidence. 

DOPADHYA A notice for enhancement, otherwise sufficient, is not invalidated because a 
. Kali postion of the lands claimed as enhanceable in such notice turns out to 
l^osoNNO be rent-free land ; but is good so fur as it is applicable to the portion of the 
' land ifhioh is liable to eohaDcement. 

\ 

Oke Eali Prosonno Qhose, a taluq(^, sued one Bam Sarun 
Baneijee for enhancement of rent. 

The defendant pleaded that only 3^ kanis of the land held by 
him were rent-paying; that a portion of the land was rent-free 
debatter and lakhiraj, and a further portion held at a quit-rent ; 
and that the rate of rent paid by him was the same which had 
been paid for the last 150 years. 

The Deputy Collector held, that the onus was on the plaintiff 
to prove that the lands which were claimed as rent-free were 
mal lands; and further held, that as to the rent-paying lands the 
defendant had failed to prove a uniform rate of payment for 
upwards of twenty years, and that, therefore, such lands were 
liable to enhancement ; but inasmuch as the plaintiff in his notice 
of enhancement made no distinction between mal lauds and reut- 
fr%e lands, he held the notice to be illegal, and dismissed the suit. 

The plaintiff appealed to the Judicial Commissioner, who 
remanded the case to the lower Court, on the ground that the 
tenant was bound to have given some prirtid facie proof that a 
portion of the lands held by him was rent-free, and that the 
lower Court should have tried the question as to whether the 
m&l lands were liable to enhancement, notwithstanding that the 
notice to enhance included both rent-free and mal lands. 

The defendant appealed to the High Court. 

Baboo Bama Chum Banerji for the appellant. 

Baboo Ta/fVfk Nath Dutt for the respondent. 

The following judgments were delivered:— 

QiBTH, C. J.-^I think that this appeal should be dismissed. 

A suit was brought by the zemindar to enhance the rent of 
certain lands after notice. The defence in respect of one pmtiou 
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of these laods wAs, that it was lakhiraj ; and the defendant called 1880 
two witnesses to prove that defence. BTbwaj Bok-; 

The first Court dismissed the suit upon this ground. It held «, 
that, as regards the lauds said to be lakhiraj, a pnmd fade case 
had been made out by the defendant that they were lakhiraj ; Oaon. 
and that the plaintiff had failed to show that the whole of the 
lands in suit were rent-paying lands; and as' the notice of 
enhancement was a general one applicable to all the lands in 
suit, not distinguishing the rent-free from the rent-paying lands 
the notice was bad even for the rent-paying portion; and there- 
fore he dismissed the suit, and declined to go into the question 
of enhancement at all. 

The case then came before the Judicial Commissioner on 
appeal ; and he has remanded it to the first Court upon the 
grounds; — Ist, thatasit is admitted that the defendant holds 
some lands in the plaintiff’s zemindari, and pays him an 
entire rent, he was bound, if he wanted to show that a 
portion of the lands was rent-free, to have given some primd 
facie proof to that effect, showing what particular lands were 
rent-free; and as the Judicial Commissioner considered that 
the evidence offered by the defendant did not make out a primA 
facie case that any lands were lakhiraj, he sent the case back to 
the Court below to have the question of enhancement tried. 

Then, secondly, with regard to the notice, the Judicial Com- 
missioner held, that even if the defendant had succeeded in 
proving a portion of the lands to bo lakhiraj, still there was 
no reason wliy the first Court should not have tried the question, 
whether the mal lauds were liable to enhancement, and whether 
the rent ought to be enhanced. 

It has now been contended before us that the learned Judicial 
Commissioner was wrong upon both these points. 

It was argued that,inthecafieof IIuryhurMookerjee v. Goomanee 
Kazee (1), it was decided by a Full Bench of this Court, that 
in all cases where a plaintiff brings a suit for enhancement, the 
onus is upon him to show that the whole of the lands, the rent of 
which he seeks to enhance, are rent-paying. But that case 
does not decide anything of the kind. There a certain part of 
(1) MonhoU’s Rep., 528; & C., a L B., Sup. Vol., 15. 
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I860 the land, the rent of which the plaintiff sought to enhance, was. 

NiwAJ Bun* assumed by the lower Court to be lakhiny ; and what the Court 
noPADBXi, validity or • invalidity of the defendant’s 

Obosb. note of that case is rather calculated to mislead. 

In another Full Bench case, Oooroo Pmad Boy v. Juggo- 
hindoo Mozoomda/r (1), it was distinctly held by Sir Barnes 
Peacock and two other Judges, that, in a suit for a kabu> 
liat, where the defendant had acknowledged himself to be the 
plaintiff’s ryot as to a portion of the lands in suit, the onus was 
on him to prove the defence which he set up, viz., that he was 
not the plaintiffs ryot as to the rest of the land. 

Sir Barnes Peacock, in delivering judgment, says : — “ We find 
that the defendant admitted that, as to a certain portion of the 
land for the rent of which plaintiff sued, he (defendant) had 
given a kabuliat, or in other words, had acknowledged that he 
was plaintiff’s ryot. With this primd faaie evidence of the 
fact of defendant being plaintiffs ryot, the burden of proving 
the special plea raised by the defendant of his not being plain- 
tiff’s ryot for the rest of the land, was clearly upon the defend* 
ant ; otherwise, indeed, every ryot might meet every rent case 
by a false plea of proprietary title.” 

The same principle appears to have been acted upon in the 
case of Sehal (Jhunder Mistree v. Huree Persltad Mundid (2), 
Mr. Justice Kemp, who delivered judgment in that case, being 
one of the Judges who composed the Full Bench in the above 
case, cited from Marshall’s Reports. 

And in another case, Beebee Ashrufoonissa v. TJvmng Mohun 
Deb Roy (3), the learned Judges (Seton-Earr and Sumbhoonath 
Pundit, JJ.) held, that “ it could never hajre been the intention of 
the Full Bench that a bare allegation of a defendant of a rent-free 
holding was to bar the plaintiff’s claim. The meaning must have 
been that there should be some primd faeie evidence of an 
ostensible rent-free title in some portion of the land for which 
rent is sought.” 

It seems to me that these decisions are quite conclusive upon 
the point which we have to decide ; and if the question were an 
(1) W. R., Sp. No., I& (9) 9 W. R., 183. (3) f W. R,, Act X Rul., 48. 
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open one, I should undoubtedly hold that to bo the law; because 1880 

I think it must be unreasonable, where a zemindar sues a tenant Nbwaj Binr< 

for enhancement, who undoubtedly holds and pays rent for lan^ «, 

within his zemindari, that the mere allegation by the tenant 

that a portion of those lands is rent-free, should throw the onus (Ihobb. 

upon the .landlord of proring what particular portion of the 

land which the tenant holds is rent-paying. The onus ought 

to be upon the tenant to prove primA facie that some and 

what part of the land is rent-free; and when he has done so, 

the onus would then be thrown upon the landlord to rebut 

such prmA fade evidence. 

Then it is also contended in this case, that the Judicial Com- 
missioner had evidence before him, which he ought to have 
considered sufficient to establish a primA fade case for the 
defendant. But it was for him to determine whether that 
evidence was sufficient or not, and I consider it no part of our 
duty upon this appeal to go into the question of its sufficiency. 

Then, with regard to the notice, I am clearly of opinion that 
the Judicial Commissioner was right. Suppose a suit brought 
to enhance the rent of 100 bighas of land, and a notice given 
setting out tho grounds of enhancement, surely the notice would 
not bo altogether bad because the defendant might prove that of 
those 100 bighas he holds 10 bighas rent-free. The notice would 
be perfectly good, so far as it was applicable to the remaining 90 
bighas. 

The appeal will, therefore, be dismissed with costs. 

Field, J. — also am of opinion that the Judicial Commis- 
sioner rightly laid the burden of proving a primA fade case of 
lakhiraj holding upon the defendant ryot, and I think that it is 
impossible to say that the evidence of the two witnesses 
examined amounted to sufficient proof of such a pri/md fade 
case. 

Appeal dimisaed. 
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Before Mr, Juetiee PonHfex and Mr. Justice MeDoneJl 
ANUNDA SHABA BISWAS, aim NTOMUDDIN SHA BISWAS, 

AND OTKEB8 (JdOOIIENI*DbBTOB8) V. EEMA BEBEE AND OTHIM 

(DECBEg-HOLDBBg),* , 

Appeal, Ex parte— AppUentitm for Rehearing— Civil Procedure Code 
{Act X of 1877), e. 660, 

An applicant, presenting a petition for the rehearing of an appeal decided 
ex parte, must, at the time of making such application, be prepared to 8 BtiBf 7 
the Court, that the notice of appeal was not dnij served upon him, or that he 
was prevented hj sufficient cause from attending when the appeal was called 
on for hearing. 

In this case the plaintiff having obtained a decree, the 
defendants appealed, the appeal was heard ex parte, and the 
decree of tlie Court of first instance modified to some extent. 
Subsequently the plaintiff presented a petition, applying for the 
rehearing of the appeal, under s. 660 of the Code of Civil 
Procedure. This application was rejected summarily. There- 
upon the plaintiff appealed to the High Court, on the ground 
that his application for a rehearing should not have been 
summarily rejected, but that an opportunity should have been 
afforded him to' prove the allegations contained in his petition. 

Baboo Shoshee Bhoosun Dutt for the appellants. 

Baboo Mohiny Mohun Roy and Baboo Lai Mohun Das for 
the respondents. 

The judgment of the Court (Pontifbx and McDonsll, 
JJ.) was delivered by 

PoNTiFBX, J.^We think that, under s. 560 of the Code of 
Civil Procedure, when a petition is presented for rehearing of 
an appeal heard ex parte in the absence of the respondent, the 
applicant is bound to satisfy the Court that the notice was not 
duly served, or that he was prevented by sufficient cause from 

• 

* Appeal from order, No. 196 of 1880, against the decree of F. DiokenSi 
Esq., Judge of Nuddea, dated the lat April 1880. 
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attending when the appeal was called on for hearing. If he 
is not prepared at the time to satisfy the Court io' these parti- 
culars, Ilia application is properly rejected. That is what seems 
to have Happened in this case. The appeal is dismissed with 
costs. 

Appeal dismissed. 


Before Mr. Justice Mitter and Mr. Justice Maclean. 

RAM DUTT SINGII (Defendant) ». HORAKH UARAIN SINGH 
(Plaintiff).* 

Limitation Act {XV of IsVT), scJted. «, arts. 99, 132— 5/«V/or Share of Qoc- 
ernment RevenuCf and for Declaration that Estate is charged with amouist, 

A suit for recovery of Government revenue, which the defendant was 
bound to pay, but which has been paid by the plaintiff to save the whole 
estate from sale, where the plaintiff* asks to have the amount so paid made a 
charge on the portion for which be paid it, is governed by art. 132, and not 
by art, 99 of Act XV of 1877. 

The plaintiff in this case sued for Es. 439-6, being the 
Government revenue paid by him for a mouza called Mouza 
Tulsipore, from 13th September 1866 to 8tli* August 1878, 
on account of the defendant. Mouza Tulsipore was a portion 
ot the talook of Beharpore Agarsanda, which was held by the 
defendant, the remaining portion being held under a ticca lease 
and a conditional deed of sale by the plaintiff. The portion 
of the Government revenue due for Mouza Tulsipore for the 
above period not having been paid by the defendant, the plain- 
tiff was compelled to pay it in order to save his own portion 
from sale for the arrears. 

The plaintiff prayed for a decree for the above sum with 
interest, and that it might be recovered by the sale of Mouza 
Tulsipore, and for a declaration that the said sum was a charge 

* Appeal from Appellate Decree, No. 1028 of 1879, against the decree of 
A. V. Palmer, Esq., Judge of Sbahabad, dated the 25th February 1879, 
affirming the decree of Baboo Lai Gopol Sen, Second Munsif of Arro, dated 
the 24th September 1878. 
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' IMP on Hopza Tulsippre. The defendant contended (inter alia) 
Bin Dctt that the suit was barred by limitation under art. 99, Act XV 
of 1877. 

Munsif held that art. 132, and not art. 99, of Act XV 
SmoH. of 1877 was applicable, and gave the plaintiff a decree. 

The Judge on appeal upheld that decree, aud dismissed the 
appeal. 

The defendant thereupon appealed to the High Court. 

Baboo Boorga Pershad for the appellant. 

Baboo Pran Nath Pundit for the respondent. 

The judgment of the Court (Mitteb and Maclean, JJ.) 
was delivered by 

Mitteb, J. — This is a suit to recover Bs. 439-6, being money 
paid by the plaintiff, between September 1866 and August 1878, 
as revenue of Monza Tulsipore, belonging to defendant, with 
interest thereon. The plaintiff held the other mouzas of the 
defendant’s estate under baibilwafa and lease, by the conditions 
of which he was to pay the revenue of them, there being no obliga- 
tion on him to pay the revenue of Tulsipore. But his allegation 
is, that the defendant neglected to pay the revenue of Tulsipore, 
and that he, the plaintiff, was, therefore, compelled to do so. 

The defence was, first, that, by art. 99, sched. ii. Act XV, 1877, 
the plaintiff’s suit was wholly barred; second, that the plaintiff 
paid the revenue of Tulsipore by arrangement, receiving a corre- 
sponding reduction of his rent. This last plea was decided 
against the defendant in both the lower Courts, and although 
allusion is made to it in the last ground of appeal, it has not been 
mooted before us^ Both the lower Courts have held that art. 132, 
and not art. 99, sched. ii, applies on the authority of Pnoget 
Hossein v. Muddun Moonee Shahoon (1) and Beo Nandan 
Ojha V. Musst. Dulhun Bitnath Kotr (2). Before us it is 
again urged, that art. 99 applies, that art. 132 does not, and 


(1) 14 B. L. B., 165 j 8. c., 2 ? W- E-, 411. 

(2) Sp. Ap., No. 1813 of 1876, uureported. 
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that the plaintiff is not entitled to interest and to a deolaratioa 
of lien on the mouza. 

We think art. 99 has no application to the case, the plaintiff 
having paid the money, neither under a decree nor as a joint 
proprietor of the estate. The plaintiff is undoubtedly entitled to 
recover the money under s. 9, of Act XI of 1859, and he might 
also, under that section, have retained his lien on the other 
mouzas of the estate till his money had been paid. He is 
equally entitled to recover his money under s. 69 of the Oon* 
tract Act, and we think that the liability to pay the revenue 
was not merely a personal liability of the defendant, but was 
also a liability imposed upon the defendant’s eetete.—Mothooro’ 
nath Chuttopadhya v. Kritto Kumar Ghost (1). 

As regards the period of limitation, we are unable to dis* 
tinguish the case from Deo Nandan Ojha v. Musst. Dulhm Bit* 
nath Kooer (2); and we, therefore, concur in thinking that art. 132 
applies. We see no reason why the plaintiff should not recover 
interest on the money, nor do we object to his obtaining a 
declaration that the money is recoverable by sale of Mouza 
Tulsipore, though it would have been better if he had asked for 
recovery by sale of the entire estate. 

The appeal will, therefore, be dismissed with costs. 



Before Sir Rickard Garth, Kt., Chief Justice, and Mr. Justice Field. 

UAMTONU ACHAllJEE ». PEARYMOHUH ACHARJBE.* 

Suit m Small Cam Court— Accounts— Want of Jurisdiction. > 

A, B, and C, the joint owners of an estate, sued their tenant in the Munsirs 
Court for rent ; the tenant defeated the suit by proving payment of the entire 
rent to B. 

A then brought a suit in the Small Cause Court against B for damages 
equal in amount to the one-third of rent due to him and the costa incurred by 

* Rule No. 1044 of 1880, against the order of J. Weston, Esq,, Judge 
of Small Cause Court at Naroil, dated the 5th June 1880. 

(1) L L. R., 4 Calc., 369. (S) Sp. Ap., No. 1913 of 1876, onreportod. 
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1880 him and awarded agunst him in the rent-euit in the Manaife Court. B plead* 
BAHioNir ed that he had expended the ahare of rent due to A for the benefit of the joint 
Aohabjie estate, and that A had collected the rents of other mehals belonging to the 
Pbabt- astate, and bad not accounted for such rente. Held, that the suit being 
Ao&Wee one which involved questions of partnership account between the joint pro- 
prietors of on undivided estate, ^could not be entertained in a Court of Small 
Causes. 

This was a rule to set aside a judgment of a Small Cause 
Court for want of jurisdiction. 

The facts of the case were as follows : 

One Fearymoiiun Achaijee, Bamtonu Acliaijee, and a third 
person, being co-proprietors of a certain estate, sued their tenant 
in tlie Munsifs Court for rent. The tenant pleaded payment of 
the entire rent to Bamtonu Acharjee, who at the hearing 
admitted the some, and the suit was dismissed. 

Pearymohuu Acharjee then brought a suit in the Small Cause 
Court against Bamtonu Acharjee, to recover Bs. 14-4-1- as 
damages, made up from the following items ; one-tliird of the 
rent due to him, the costs incurred by the plaintiff in tlie rent- 
suit, and the costs awarded against the plaintiff in the rent-suit 
in favor of the tenant-defendant in that suit. 

The defendant Bamtonu Acharjee contended, that the Small 
Cause Court hUd no jurisdiction to entertain tlie suit, tlie suit 
being one virtually for an account of a partnership proceeding, 
inasmuch as he had expended sums out of the moneys collected 
os rent, for the benefit of his co-proprietors ; and further that the 
plaintiff in the present suit had also collected the rents of other 
mehals belonging to the joint estate, and that he had not adjusted 
accounts although requested to do so. The Small Cause Court 
gave the plaintiff a decree for a portion of the amount claimed. 

The defendant then applied to the High Court, and obtained 
a rule, calling u^on the plaintiff to show cause why the decree 
of the Small Cause Court should not be set aside for want of 
jurisdiction. 

' Baboo Bungshi Dkur Sen in support of the rule. 

Baboo Grija Sunkar Motoomdar showed cause. 
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The judgment of the Court (GtABTH^ C. J.^ and Field^ J.) 
was delivered by 

Garth^ C. J. — -I think that this rule should be made 
absolute. It was obtained on the ground that the Small Cause 
Court had no jurisdiction to try the suit. 

The facts were these : the plaintiff and defendant and a third 
person^ being co-proprietors of certain lands^ the plaintiff 
brought this suit to recover his share of the rent of a portion 
of those lands, which the defendant had received from the ryot. 

The answer of the defendant was this, that he and the plain- 
tiff and a third person, being co-proprietors of the lands, the 
defendant had, with the plaintiff’s consent, received the rent not 
only of this particular jote, but of several other jotes ; and 
that he had disbursed that money in various ways for the bene- 
fit of the three co-proprietors. 

Under these circumstances it was contended, and it seems to 
me rightly contended, that it was impossible to try the case, so 
as to do justice to all parties concerned, except by taking an 
account. The sums wliich the defendant had disbursed could 
not properly be set off against the claim in this suit, and it 
would obviously be unjust to the defendant to allow the plain- 
tiff to recover the share of the rent which he was asking for, 
and yet not to allow the defendant to set off against the plain- 
tiff’s claim the sums which he paid for the benefit of the plain- 
tiff and other proprietors. 

The suit was clearly one which involved questions of partner- 
ship account between the joint proprietors of an undivided 
estate ; and therefore the Small Cause Court had no jurisdic- 
tion to try it. 

Our attention has been called to the case of Ram Coomar 
Chowdnj V. Shama Churn Chowdry (1), in which the facts 
were substantially the same as those in the present case ; and it 
was held, for the reason which I have just explained, that the 
Small Cause Court had no jurisdiction to try the suit. There 
is also another case, Kandaree Joardar v. Mannik Joardar (2), 
to which our attention has also been called. There it appears 
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_ co-proprietor brought a suit against another oo-prot' 

Bamtontt prietor for a' portion of the produce of certain, land which 

A vH A RJk B 

V. bMoDged to them both ; and the Judges seem to have thought 

Pie A ^ 

MOHUN distiuguishable from the general rule whicli is laid 

ACHABJEE. 33^ J CQnfggg J fggj 

culty ill recognizing the distinction. It seems to me that^ 
under such circumstances, no suit could, with justice, be 
disposed of in the Small Cause Court. 

I am of opinion, therefore, that this rule should be made 
absolute with costs. 

Buie absolute. 


Before Mr, Justice McDonell and Mr, Justice Broughton, 

1880 KADUMBINI DABYA (Judgment-Debtor) ®. KOYLASU CHUNDER 
Dec, 22. PAL CIIOWDHRY (Decree-holder).* 

Betig, Act VllI of 1869, a, 5S^ Limitation-^ Execution of Decree-^Delay 
and Laches-^ Costs, 

In a suit for arrears of rent under Beng. Act VIlI of 1869, a decree 
was obtained, on tbe 30th June 1876, for a pnm which with costs amounted to 
less than Its. 600. Application for execution was made, in December 1877, 
against property other than that for which tht rent was due ; but was, in the 
first Court, opposed successfully by the judgment-debtor, on the ground that 
the undertenure should first be proceeded against, though such under- 
tenure had already been sold away in execution of another decree, and the 
execution -proceeding was struck of! on the 16th March 1878, and the 
property released from attachment. The judgment-creditor appealed, and 
was successful both in the lower Appellate Court and the High Court, tbe 
latter decision being dated 26th February 1879. The costs awarded him in 
these proceedings, if added to the amount of the decree, would amount to a 
sum of more than Rs. 600. The next applicatiou for execution was made ou 
19th August 1879. 

Heldj that the (Asts of the appeals in the execution-proceedings shonid 
not be added to the decree ; and, therefore, the decree being for less than 
Rs. 600, thd provisions of s. 68, Beng. Act VlII of 1869, applied to it. 

Held also, that the attachment having been removed in March 1878, the 
executioD of the decree was barred under that section. 

* Appeal from order, No. 262 of 1880, against the order of P. Drekens, 
Esq., Judge of Nuddea, dated the 8th July 1880, affirming the order of Baboo 
Rajendro Coomar Bose, Munsif of Ranaghaut, dated the 16th April 1880. 
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* The question of due diligence on the part of a judgment-creditor can be 
gone into on a second appeal. 

Thb respondent obtained a decree under Beng. Act VIII 
of 1869 for arrears of rent against the appellant. The decree 
was for Bs. 375 and costs, in all about Bs. 435, and was 
dated the 30th June 1876. In execution of that decree, an 
application was made on the 21st December 1877 hj the decree- 
holder for the sale of certain property belonging to his judg- 
ment-debtor other tlian the undertenure on account of which 
the arrears of rent were due, such uudertenure having been 
previously sold away in execution of another decree against 
the debtor. 

The judgment-debtor opposed the application, on the ground 
that execution ought to proceed in the first instance against 
the undertenure from which rent was due. This objection was 
allowed on the 13th March 1878. The decree-holder appealed, 
and the Judge reversed the decision; and the Judge’s decision 
was uplield by the High Court on appeal on the 26th February 

1879. When the Court of first instance allowed tlie objection 
it released the property from attachment, and directed the 
decree-liolder to proceed within two days against tlie under^ 
tenure ; this he did not do, and consequently j;he whole pro- 
ceeding in execution was struck off on the 15th March 1878. 

The next application for execution was made on the 19th 
August 1879, after which tliere appeared to have been some 
delay, and a further application was made on the 20th January 

1880. It was contended that the application was barred under 
s. 58, Beng. Act VIII of 1869, more than three years having 
elapsed from the date of the decree. 

The Munsif held that it was not barred, as it was in substance 
an application to continue the proceedings already set on foot 
by the former application, referring to Issurree Dass/se v. Ab^ 
dool Khalak (1) and Paras Ram v, Gardner (2) ; and the inter- 
ruption to the execution was not occasioned by any fault or 
laches of the decree-holder, but by the frivolous objection of 
the judgment-debtor. He held further, that, in calculating 
whether a judgment ejtceeds Bs. 500, all costs, whether incurred 

(1) I. L. R., 4 Calc., 415. (2) I. L. R., 1 All., 355. 
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1^80 before or after the decree, must be taken into consideration, 
Kadumbini rfferrlng to the case of CnwjoJc// v. ZTny (1); and that, at the 
time when the application was made, the amount payable 
Chundkr decree-holder, inclusive of costs, exceeded Rs. 600, and 

Pal Chow- therefore the application for execution did not fall witliin s. 58 
of Beng. Act VIII of 1869, but was governed by the ordinary 
law of limitation. 

The Judge on appeal affirmed this decision. 

The judgment-debtor appealed to the High Court. 


Baboo Hurry Mohun Chuckerbutty for the appellant. 

Baboo Rash Behary Ghose for the respondent. 

The judgment of the Court (McDonell and Broughton, 
JJ.) was delivered by 

Broughton, J. — The question in this case arises on the 
construction of s. 58 of Beng. Act VIII of 1869, which enacts 
as follows;— 

“ No process of execution of any description whatsoever 
shall be issued on a judgment in any suit for any of the causes 
of action mentioned in ss. 27, 28, 29, or 30 of this Act, after 
tiie lapse of tl|ree years from the date of such judgment^ unless 
the judgment be for a sum exceeding Rs. 500, in which case 
the period within which execution may be had shall be regu- 
lated by the general rules in force in respect to the period 
allowed for the execution of decrees of the Court.” 

(After stating the facts, the learned Judge continued) 

There is some confusion in the case owing to the judgment 
of the Court of first instance deciding the case with reference 
to the application of the 19th August 1879, althougli the case 
'(which is calledfiNo. 35 of 1880) apparently refers to the appli- 
cation of January 1880. This is, however, immaterial, because 
if the application of August 1879 was out of time, so was that 
of January. 1880. 

It is contended on behalf of the respondent that these 
applications were a continuation of the applications of 1877, and 
that the only question in the case is, whether the respondent acted 

(1) 6 W. R., Act X Rul, 8. 
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Ttrith reasonable diligence in applying for the renewal of the 
already existing process in execution ; and tliis^ it is said^ is a 
question of fact wliicli cannot be dealt with in a second appeal 
In support of tlie first branch of this argument, two cases 
decided by Mr. Justice Ainslie and myself were cited. 

In the first case— Ororf/mry Singh v. Kunwar Doiolut Ram (1) 
-^the application for execution was within time, but it took a few 
days for the Court to obtaiu the records, and they were not 
received until after the time had expired. That case was 
therefore analogous to the case of Hera Loll Seal v. Poran 
Matteah (2), decided by Sir Barnes Peacock, C. J., and Markby, 
J., and was decided accordingly. * 

In the otlier case — Golami Sahu v. Chutterbhooj Patuch (3)— 
the application for execution was made on the 10th of October 
1871, and on the 24th of February 1872, the creditor applied 
that the case should be taken off the file for the present, but 
that the attacliinent which had issued should be kept in force. 
His next application was made on the 8th February 1875, and it 
was held that it was within three years. 

In both of these cases, therefore, the attachment was subsist- 
ing; in the present case it had been withdrawn on the IStli 
of March, and the execution-proceedings had also been struck 
off on the 15th. The second of the cases cited was not a case 
under this special provision of the Rent Law, but an ordinary 
case of execution of a decree, and the three years ran, not from 
the date of the decree, but from the date of the last applicatiou 
to enforce it. 

In the course of the argument iu the case of Deodhnry Singh{it\ 
two cases were cited, which have beeki cited again in tlie present 
case — namely, Rhidoy Kruhna Ghose v. Kailas Chandra Bose (5) 
and Lalla Ram Sahoy v. Dodraj Mahto (6). In the former of 
these two cases the Full Bench by a majority gave a wide 
interpretation to the expression shall be issued,” but even in 
this case the applicant lost no time iu applying for a sale of 

0) 3C.L.R., 189. (4) 3C.L.n.,189. 

(2) 6 W. 11., Act X Rul., 84. (5) 4 B. L. R., P. B., 82 ; S. C., 13 

(3) 8C.L.R.,261. W.R.,P.B.,4. 

(6) 20 W. R., 395. 
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1880 the property as soou as the orders of the Court of the 24*Par- 
S^umbini gauas staying the execution-proceedings of the Revenue Court 
V, eeosed to be operative. That case, therefore, is not an autho- 
^UNDBB validity of the execution in the present case, where 

^^DHBY there has been considerajble delay. The case of Lalla Bam 
Sahoy (1) is more in point, but in this case the execution was 
made within time, and an order was made for the sale of the pro- 
perty to take place on the 2lBt of November 1871, the decree 
being dated the 3rd of September 1868. On consent of the 
parties, and on a petition of the judgment-debtor dated the 18th 
of November 1871, the sale was stayed for two months; this 
period’ expired in February 1872, but the judgment-creditor 
waited until April 1872, when it was held that his application 
came too late. Here also the attachment was not removed 
although the sale was stayed. A fortiori the application in the 
present case was out of time. 

This precedent also disposes of the objections that the ques- 
tion of due diligence cannot be gone into on a second appeal, 
for it was a case of a second appeal ; and indeed no question 
of fact is involved in these cases ; the facts are found - 
the only question is, whether on these facts the creditors can be 
considered to have used due diligence. 

A further objection has been raised in this case on behalf of 
the creditor. He contends that the judgment cannot be held to 
come within the meaning of s. 58 of the Rent Law, because the 
costs of the appeals from the first order of the lower Court ought 
to be added to tlie amount of the judgment. The case of Camp- 
bell V. Huq (2) was cited in support of this argument. In that 
case it was held that the costs of, and incidental to, the execu- 
tion ought to be added. This conclusion was arrived at by 
applying to the case the definition of costs to be found in s. 188 
of Act VIII of^l859, now repealed. The interpretation was a 
wide one, but it did not go so far as is contended in the present 
case, but only so far as to add the costs of stamps, &c., in the 
execution-proceedings. The 188th section could not have been 
read to include the costs of appeal in the costs of the original 
suit spoken of in s. 187, for such costs are in the discretion of 
(1) 20 W. R., 395. (2) 6 W. R., Act X Rul., 8. 
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the Appellate Court, and not of the Court which passed the • 1880 ' 

original judgment. . EiDmmnt 

On these grounds, I think that the execution in the present «, 

cose was barred by lapse of time, and that the appellant, judg* 

ment-debtor, is entitled to succeed. Chow- 

0HBr. 

Appeal allowed. 


Before Mr. JutHee McDonell and Mr, JutHee Broughton, 

BADHANATH KUNDU (Dsfehdant) r. LAND MORTaAQB BANK 1880 
OF INDIA, LIMITED, and oiasBa (Plaintims).* Dee , 22. 

Res jttdicata^Civil Procedure Code {Act Vlll of 1859), m. 2 and 
quiskment-Suit to set aside Order releasing from Attachment Properties as 
to which a former Suit has been dismissed-^Mortgage made during 
infructuous Aitachrnent^Suhsequent Attachment and Sale, 

Ry on the 30th December 1870, obtained an ex parte decree against D, in 
execution of which he attached properties X and Y on the 4th January 1871^ 

D applied for a rehearing, which was granted ; and on the 30th of December 
1871, a decree was again passed against D, in execution of which the same 
properties were attached on the 9th of August 1872, and purchased at the exe- 
cution-sale on the 1st August 1874 by R. On the Uth February 1871, D had 
executed a solehnama and mortgage in favor of O, pledging among other 
properties X and Y as security for a loan made to him O. D having 
made default in payment, G obtained a decree against him in terms of the soleh- 
nama on the 28th February 1871. Subsequently, D granted another mortgage 
of the same properties in favor of O, O sold his decree and mortgage to the 
plaintiff, who in execution of the decree attached properties X and Y, In these 
execution-proceedings R brought forward the fact of his purchase of the 
same properties in August 1874, and his claim was allowed, and the properties 
X and Y released from attachment on the 4th March 1876. The plaintiffs 
had, on the 8th March 1872, obtained a mortgage from D, on which they 
had obtained a decree on the 28th September 1874, in execution of which they 
had attached X and ¥; but on R claiming them under his purchase in August 
1874, an order was made on the 10th April 1875 releasing X and Y from 
attachment ; and in a suit by the plaintiff to set aside that order, they failed 
ns to properties X and F, on the ground that those properties were not 
included in the mortgage of March 1872. In a subsequent suit brought by the 

* Appeals from Appellate Decree, No. 1523 of 1879, against the decree of 
Alfred 0. Brett, Esq., Judge of Jessore, dated the 23rd April 1879, affirming 
the decree of Baboo Kedaressur Roy, Subordinate Judge of tbat district, dated 
the 29th March 1878, 
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1B80 plaintiflii aifMnst H and D, to set aside the order of the 4th March 1 876, and to 
Badhanath ^ ^ declured liable to be sold under the decree of the 28th February 

Kmrov W\,^Beldt that the suit was not barred under s. 2 of Act VIII of 1869 
lAND^ifOBT- decree in the previous suit, nor was it burred by s. 7 of the same Act. 
OAOE Bank Held also, that the purchase by R in August 1874 was subject to the mort- 
^juTTgn/ 6®g® ^ 14th February 1871. 


This was a suit to set aside an order dated March dtb^ 18 769 
releasing from attachment certain properties^ Shearbur and 
Fursheabur, in Jessore and Furridpore, and for an order 
declaring the plaintiffs entitled to have the said properties sold 
in execution of a decree held by them against Doorgachuru 
Shahaj the second defendant. 

The facts of the case were,^ — that Badhanath Eundu, the first 
defendant, on the 30th December 1870, obtained an ex parte 
decree against Doorgachuru, and in execution of that decree 
attached tile abovenamed properties on the 4th January 1871. 
An application by Doorgachuru under ». 119 of Act VIII of 
1859 for a re-hearing was granted on the 30th March 1871, 
and on the re-hearing, a decree in a modified form was passed 
against Doorgachuru on the 30th December 1871. In execution 
of this decree the same properties were again attached on the 
9th of August 1872 ; and on the 1st of August 1874, they were 
])ut up for sale* and purciiased by Badhanath, the decree-holder. 
Doorgachuru had previously, on the 14th February 1871, exe- 
cuted a solehnama aud a mortirave in favour of one Gouri Prosad 
Kundu, jiledging among other properties the villages of Shear- 
bur aud Fursheabur as security for a loan made to him by Gouri 
Frosad. Doorgacliurn having made default in payment, Gouri 
Frosad obtained a decree on the solehnama on the 2Sth Feb- 
ruary 1871. Subsequently, Doorgachuru executed another 
mortgage of t^e same properties in favor of Gouri Prosad. 
Gouri Prosad sold this decree and mortgage to the plaintiff 
Bank on the llth of January 1875, the purchase being made in 
the name of the second plaintiff, Hurichuru Bose, a subordinate 
in the employ of the Bank, and his name was substituted for 
Gouri Prosud’s in the execution-proceedings. 

Ill execution of the [lurchased decree, the plaititiff Bank at- 
tached the same properties, but Badliauath Euudu intervened, 
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and objected that he had purchased the said properties at the IW 
auction-sale on the 1st August 1874, and his objection was Badh^atb 
allowed, and the properties released from attachment. a 

The Bank, therefore, instituted this suit, called in the judg-^QB 3 ^g 
raeut No. 16 of 1877, on the 3rd March 1877, to have thatorder 
set aside, and to establish their right under the decree of the 
28th February 1871, and the mortgage which they had pur- 
chased from Gouri Frosad. 

It appeared that the second defendant Doorgachurn had exe- 
cuted, in favor of the plaintiff Bank, on the 8th March 1872, 
a mortgage, in a suit on which, they, on the 28th September 1874, 
obtained a decree, in.executiou of which they attached Shearbur 
and Pursheabur, the properties now sought to be proceeded 
against. In those execution-proceedings the defendant Badlm- 
uatl) Kundu, putting forward his purchase on the 1st August 
1874, obtained an order releasing those properties from attach- 
ment on the lOth of April 1875. The plaintiff Bank, thereupon, 
brought a suit, called in the judgment. No. 39 of 1876, to set 
aside the order of the 10th April 1875. That suit was partly 
successful, but failed as regarded the properties Sliearbur and 
Pursheabur, on the ground that those villages were not included 
in the mortgage of the 8th March 1872. 

One of the contentious raised by the defendint Badhanath, 
who alone appeared to defend the suit, was, that the present 
suit was barred by the former suit, 39 of 1876, under ss. 2 and 7 ’ 
of Act VIII of 1859. 

The Subordinate Judge, on this ground, among others, gave 
the plaintiffs a decree. 

The Judge, on an appeal by Badhanath Kuiidu, held; that 
the purchase of Badhanath Kundu of the 1st August 1874 was 
subject to the mortgage of the 14th February 1871, referring 
to the case of Puddomonee Dossee v. Roy Mutlworanaih Chow^> 
dhry (1) ; and that the suit was not barred under ss. 2 and 7 of 
Act VIII of 1859. 

From this decision the defendant Badhanath appealed to the 
High Court. 


(1) 12 B. L. B., 411. 
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1880 Baboo Orijn Bunker Moxoomdar for the appellant. 

Badhanath 

Eundo , Baboo Bussunt Coomar Bose for the respondents. 

e. 

Bank judgment of tlie Court (McDonell and BBODQHTOir, 
^fraD.’ delivered by 

McDonell, J. (who, after stating the facts, continued):— 
The objections which are put forward iu this second appeal on 
belialf of Badhanath Kuiidu are two — 

— That the Bank has already failed in a suit on another 
mortgage relating to the same property, and that as the right 
they now claim was then in existence, they ought to have in- 
cluded it in the other suit, and not having done so are barred 
under Act VIII of 1859, s. 7. 

2nd . — That this defendant has priority under his purchase of 
1st August 1874. 

With regard to the first objection, it appears tliat the Land 
Mortgage Bank had obtained a decree against Doorgachurn 
Shaha on anotlier mortgage, in execution of which decree the 
same property was put up to sale. 

Badhanath Kundu objected to the sale, on the ground that 
lie had purchased the property on the Ist August 1874, and on 
the 10th April 1875 his objection was allowed. Thereupon the 
Land Mortgage Bank, on the 30th of June 1876, filed a suit, 
which was numbered No. 39 of 1876, against Badhanath Kundu 
and Doorgachurn Shaha ; they succeeded in this suit only par- 
tially ; they failed with regard to the property now in dispute. 

This suit. No. 16 of 1877, was instituted when Act VIII of 
1859 was in operation, and consequently expl. 4 of s. 13 of the 
present Code does not directly apply to it. But it is argued that 
that explanation merely expresses in a few words the result 
of the decision|. upon s. 2 of Act VIII of 1859, which are to be 
fouud in the reports of Indian Appeals : the cases of Katama 
Natchiar (1) and Woomatnra Delia v. Unnopoorna Dassee (2). 
These decisions were discussed in the case of Denobundhoo 
Chowdhry v. Krntomonee Do8see{^) by a Full Bench, the ma- 
jority of which held that two suits for possession of the same 

(1) 11 Moore’s I. A., 50. (2) 11 B. L. B., 158. 

(3) I.L.B.,?CaIc., 152. 
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land could not be brought^ although the title set up to the 1B80 
first suit was not the title set up iu the second. The principle, 
followed in Bemolasoondury Chowdlirain v. Punchanun Chow^ 
dhry (1), thus laid down, has been since applied to suits to re- Ba^' 
cover a specific sum of money : Bheeka Lull v, Bhuggoo Lall (2). 

But the suit No. 39 of 1876 was a suit brought with the object 
of having the property sold in execution of one decree after an 
order had been made on the 10th of April 1875 releasing the 
property under s. 246 of Act YIIl of 1859 on the claim of 
Badhanatli Eundu. The present suit, No. 16 of 1877, is a suit 
brought with the object of having the property sold in execution 
of another decree after another order hud been made iu separate 
proceedings in execution on the 4th of March 1876 under the 
same section. The property to be sold is indeed the same, but 
iu no other respect is there any identity between the suits ; 
and we are of opinion that even the very strict interpretation 
put upon the decisions of the Judicial Committee by the Full 
Bench of this Court in the case Dtnohhundho Chowdhry (3) 
does not make the principle laid down applicable to this case, 

^80 that 8. 2 of Act YllI of 1859 does not, in our view of the case, 
bar this suit ; nor do we think that it was incumbeut upon the 
plaintiff to include both claims in one suit under s. 7. 

We are also of opiuiou that tlie lower Court rightly held that 
the purchase by the defendant in 1874 was a purchase subject 
to the mortgage of the 14th of February 1871. The property 
had been attached indeed prior to that mortgage, and if the 
defendant had purchased under that attachment, tlie case would 
have been different. But the ex parte decree under which the 
property was first attached had been set aside, not only had the 
decree been set aside but the attachment had been withdrawn. 

It was under a subsequent attachment under a subsequent 
decree, that the defeudaut purchased, and he cannot set up his 
purchase as against the earlier encumbrance of the 14th of 
February 1871. 

We think, therefore, that the appeal must be dismissed with 
costs. 

Appeal dismmed. 

(1) 1. L. R., 3 Calc., 706 . (2) id., 23. (3) 1. L. It., 2 Calc., 132. 
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Before 'Ur. Juitiee MeDonell and Mr, JueHee Broughton. 

BUBMAMOTE DASSEE (Puintiff) tr. DINOBUNDHOO 6H0SB 

AND AROTHBB (DeFBHDARTS).* 

I 

Limilation'^Suit ly Mortgagee for Possession after Forechsure^-^Limitatim 
Act (IX of 1871), sched. tV, arts. 135, 145. 

In a suit by a mortgagee to obtain possession afler foreclosure instituted 
more than twelve years after such mortgagee bad, upon default, become, under 
the words of the deed, entitled to possession, but within twelve years of the 
date of the expiry of the year of grace granted under the foreclosure pro- 
ceedings, Held^ under s. 145 of the Limitation Act, IX of 1871, that the 
period of limitation must be calculated from the date of the expiry of the 
year of grace, and not from the time when the default was first made. 

Tms was a suit for possession of certain property after fore- 
closure. The plaint inter alia stateil, that the plaintiff had, 
upon a mortgage-bond dated the 11th June 1858, lent the first 
defendant the sum of Bs. 1,301, upon the security of the pro- 
perty, the subject of the present suit ; that default having been 
made on the 12th June of the following year, the plaintiff 
applied, under Beg. XVII of 1806, for foreclosure; and 
that an order was made by the Court, in October 1866, to 
foreclose the said mortgage upon expiry of the year of grace 
in the October following. The present suit was instituted on 
the loth April 1878. The second defendant was a purchaser 
from the mortgagor after foreclosure. The defence was, that the 
mortgage-bond contained an express provision that, immediately 
after tlie expiration of the date within which it was stipulated 
that the money should be repaid, the right and possession of 
the mortgagor should cease to exist ; that such right and pos- 
session had absolutely terminated on the day of default, the 
12th June 185^; that the continuance of such possession by the 
mortgagor after that period, and subsequently by tlie second 
defendant, must be taken to have been a possession adverse to 

* Appeal from Appellate Decree, No. 1859 of 1879, against the decree of 
Alfred G. Brett, Esq., Judge of Jessore, dated the 14th May 1879, confirming 
the decree of Baboo Kedaressur Roy; Roy Bahadur, Subordinate Judge of 
that District, dated the Jth August 1878. 
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the plaintiff’s right ; and the present suit not having been insti- 
tuted within twelve years of the date of default^ was ^therefore 
barred by limitation. 

The Court of first inlstance dismissed the plaintiff’s suit^ on 
the ground that the period of limitation must be taken to 
have begun to run on the date of default, the 12th June 1859. 
The lower Appellate Court concurring in this view dismissed 
the appeal. 

The plaintiff thereupon appealed to the High Court. 

Baboo Raslihehary Ghose for the appellant. 

Dr, Gurudas Banerjee and Baboo Jogt&h Chunder Roy for 
the respondents. 

The Court (McDonell and Broughton, JJ.) delivered 
the following judgments : — 

Broughton, J.— This second appeal arises out of a suit for 
possession after foreclosure of a mortgage of a taluq, to which 
the defendants plead limitation. The mortgage is dated the 
30th of Jeyt 1265, corresponding with the 11th June 1858 ; 
default was made on the 30tli of Jeyt 1266, or 12th of June 
1859. An application under Reg. XVII of 1806 was made 
to foreclose the mortgage in Assin 1273 (Sept.-Oct. 1866); 
and the year of grace expired in Assin 1274 (Sept.-Oct. 1867). 

The present suit was instituted in 1284, on the 10th of 
April 1878. And the question is, whether the date from which 
the period of limitation counts was to run from the 30th of 
Jeyt 1266, the date of default, or from Assin 1274, when the 
year of grace expired. 

■ Tlie new Limitation Act, XV of 1877, came into operation 
before the suit was filed; but the Courts below have applied 
Act IX of 1871, which differs materially from Act XV of 
1877, on the ground that the right to sue was barred before 
the Act of 1877 came into operation ; and it is admitted that if 
the right was barred by Act IX of 1871, sched. ii, art. 135, 
it cannot be revived. 

The mortgage-deed provided that if the mortgagor did not 
pay the debt on the 30th of Jeyt 1266, the mortgagee, will 
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^1680 hecome the owner by purclmset and entitled to posaeBsion.** 
Bvwahoyr It is admitted that, if the plaintiff iiad sued for poaseasion aa 
V. mortgagee, he would have been bouud to file his plaint within 
DHoo^HosE. the 30th of Jeyt 1266 ; but it is contended 

that a different view must, be taken of a suit like the present, 
after tlie termination of foreclosure proceedings, wliich is not, 
like tlie other suit, a suit by a “ mortgagee” within the mean- 
ing of the words of art. 135 of Act IX of 1871, but is a 
suit by a mortgagee who has foreclosed and who has become 
absolute owner; and a case decided on the 6th of last May has 
been quoted by Baboo Eashbehary, who has appeared for the 
jdaiiitiff. In that case — jGhinaram Bobey v. Ram Monaruth Ram 
Dohey^ Second Appeal No. 126 of 1879, the point raised in 
the present appeal appears to have been very fully argued, and 
the judgment (1) which was delivered by Mr. Justice Poutifex 


(1) Tlie judgment of the Court 
(PoKTiFEx and McDonell, JJ.) in the 
case referred to was as follows : 

PoNTiFEx, J.— This is a suit for pos- 
session after foreclosure. The mortgage 
was effected by an instrument, under 
which the money was made payable 
at a particular time ; in default of pay- 
ment at that tiine^ the deed declared, 
that the mortgagee should become the 
owner, as if it had been a deed of 
absolute sale ; and that he should be 
entitled to posses.sion as if there had 
been a foreclosure. The suit has 
been brought more than twelve years 
lifter that date, and the defence is, that 
the plaintiff is barred by art. 135 
of the Limitation Act of 1871, which 
is peculiar in its terms. It gives a 
period of twelve years from the time 
that the mortgage* is first entitled to 
possession. That is the period given 
to the mortgagee to obtiiiii possession. 
Ko doubt, this was a very unfortunate 
provision in the Act of 1871, and it 
das been corrected in the Act of 1877. 
Hut in suits under the former Act, we 
are bound to decide in accordance 
with its pruvisiuus and language. 


therefore, no proceeding has been 
taken by the mortgagee within twelve 
years to idter his position, the plain- 
tiff's suit would be barred ; but in 
this case, during the twelve years and 
within about four years after the 
mortgagee became entitled to take 
possession, he commenced foreclosure 
proceedings, and after the year of 
grace he has sued within twelve years. 
Now it cannot be said, we think, after 
taking such proceedings, that he was 
only entitled to the time allowed by 
art. 135 of the Limitation Act ns mort- 
gagee. 'i'he very fact of his taking 
foreclosure proceedings changes his 
interest as mortgagee to tliat of abso- 
lute owner, and os he has brought bis 
suit within twelve years from the date 
of such change of character, we think 
he is no longer bound by that article. 

: By art. 145 he would be entitled to 
sue within twelve years afler posses- 
sion became adverse against him. It 
cannot, we think, be said that, as 
long as the relation of mortgagor and 
mortgagee subsisted, the possession 
of the mortgagor could be adverse 
to the mortgagee. 
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was directly ia favor of tiie contention of the present appellant. 
The two cases in fact are exactly situilar. Tlie mortgage-deed 
was in tlie same form^ and tlie suit was brought more than 
twelve years after the date on whicii the mortgagee was entitled 
to possession ; but within that period^ as in the present case^ 
foreclosure proceedings under the Kegulatioii had been taken, 
and tlie suit had been instituted within twelve years from 
the expiration of the year of grace. Upon tliis it was re- 
marked : 

Now it cannot be said, we think, that, after taking such 
proceedings, he was only entitled to the time allowed by art. 
J35 of the Limitation Act as mortgagee. The very fact of 
his taking foreclosure proceedings changes his interest as mort- 
gagee to that of absolute owner, and as he has brought liis suit 
within twelve years from the date of such change of character, 
we think he is no longer bound by that article (135). By 
art. 145, he would be entitled to sue within twelve years 
after possession became adverse against him. It cannot, wo 
think, be said, that as long us the relation of mortgagor and 
mortgagee subsisted, the possession of the mortgagor could bo 
adverse to the mortgagee. For the time, therefore, that he was 
entitled to take possession as mortgagee up to the time that the 
year of grace expired, possession was not adverse to him; but 
directly the foreclosure became complete, possession became 
adverse.” 

In answer to this case, however, Dr. Gurudas Bauerjee, who 
appeared for the defendant, drew attention to a decision of the 
Judicial Committee of the Privy Council, which had iiot, he 
said, been considered in the case already quoted. The cijise is 
Forbes v. Ameeruonissa Beyum (1) ; the passage is printed at 
pages 350, 351. After referring to the various provisions of 

For the time, therefore, he was en- possession became adverse. He bus 
tltleil to take possession as mortgagee, brought this suit within twelve }fears 
uud up to the time that tlie year of from that date, and therefore art. 
grace expired, possession was not ud- 135 does not afiect him, and he is in 
verse to him’; but directly the fore- time. We agree with tbe decision df 
closure proceedings became complete, the lower Court upon that point. 
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18B0 Reg. XYII of 1806^ tlie judgment proceeds as follows': 
Burmamote The general effect of these Regulations is, that if anything 
V. be due on the mortgage, and the mortgagor make an insufficient 
DHoo^HosB, ^ fortiori if he makes no deposit at all, the right of 

redemption is gone at tlie expiration of the year of grace. 

The title of the mortgagee, liowever, is not even then com- 
plete. It was ruled by Circular Order of the 22nd of July 
1813, No. 37, and has ever since been a settled law, that the 
functions of the Judge under Reg. XVII of 1806, s. 8, 
are purely ministerial ; and that a mortgagee, after having done 
all that the Regulation requires to be done, in order to foreclose 
the mortgage and make the conditional sale absolute, must 
bring a regular suit to recover possession, if he is out of posses- 
sion, or to obtain a declaration of his absolute title, if he is 


In that suit the mortgagor may contest, on any sufficient 
grounds, the validity of the conditional sale, or the regularity 
of the proceedings taken under the Regulation iii order to 
make it absolute. He may also allege and prove, if he can, 
that nothing is due, or that the deposit (if any) which he has 
made, is sufficient to cover what is due ; but tlie issue, in so far 
as the right of redemption is concerned, will be, whether any 
thing at the end of the year of grace remained due to the 
mortgagee, and if so, whether the necessary deposit has been 
made. If that be found against the mortgagor, the right of 
redemption is gone.” 

A very able argument has been addressed to us upon the 
question, and another recent decision of this Court has been 
cited — Lall Mohun Gungopadhya v. Prosunno Chunder Barter^ 
jee (I) — in wliich the decision appears to have been in favor of 
the contention raised by the respondents in the present appeal. 
The case is very shortly reported, and the facts are not stated 
in the judgment, wliich alone is printed ; but on referring to the 
records of the case, we find that the suit was one which was 
instituted on the strength of foreclosure proceedings and for 
possession of tlie mortgaged premises by virtue of the sale having 
become absolute.” 


(1) 24 W. R., 438. 
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The Court of first instance appears to have decided tlie case 
upon the authority of the case of Huro Ghundar Gooho v, 
Gudtidlutr Koondoo (1), which case was decided in 1866, wlien 
the Limitation Act, XI V of 1859, was in operation. It was 
tiiere decided, iiowever, that tlie foreclosure “ (;ave tlie plaintiff 
no firesh starting point,” and tiiese words are relied upon in the 
present case. The plaintiff appealed to the Additional Judge, 
who reversed this decision, on the ground that the mortgagor 
was not ill possession adversely to the plaintiff. 

The decision of this Court, on special appeal in Lall Mohun's 
case (2), was founded on the words of art. 135 of the Limita- 
tion Act of 1871, the Court holding that the earlier decisions 
on the Act of 1859 were inapplicable to this case ; and it was 
held that, under art. 135, the mortgagee must sue within the 
specihed time, when he was entitled to possession under the 
deed. Thus the suit was treated as a suit by a mortgagee. 

In the Presidencies of Madras and Bombay, where the Regu- 
lation, XVII of 1806, does not apply, the law, although it has 
been disturbed by a series of decisions which have been expressly 
declared by the Judicial Committee to be quite unsound in prin- 
ciple — ( Thnmhusawmy Moodelly v. Ilossnin Howthen (3) — gives 
to the purcliaser under a conditional sale an absolute right 
upon default of payment on the day stipulated. The essen- 
tial characteristic of a mortgage by conditional sale was, that, 
on the breach of the condition, the contract executed itself and 
the transaction was closed, and became one of absolute sale 
without any further act of the parties or accountability 
between them. That it still has this effect in the Presidency of 
Madras, was what was decided by the case in 13th Moore’s Ap- 
peals;” referring to the case of Fattahhiramier v. Venca^ 
tarow Naicken ",4), and so it was in the case of conditional sales 
prior to the Regulation of 1806 in Bengal ; Sarifunnissa v. 
Sheikh Imyet Hossein (5). 

The purpose for which the Bengal Regulation, XVII of 1803, 
was passed, is stated in tlie preamble, section 1, ns follows:-— 

(1) 6 W. R., 184. (2) 24 W. R., 433. (3) I. L. R., 1 Mad., 1. 

(4) 13 Moore’s I. A., 560; S. C., 7 B. L. R., 136. 

(5) B. L. IL, Sup. Vol., 416 ; S. C., 5 W. R., 88. 
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1880 It is further requisite for the purpose of preventing improvident 
Burmamoye and injurious transfers of landed property at an inadequate price 
Da^ee forfeiture of mortgages accompanied with a condition of 

Dinobun- mortgagee, if the amount advanced be not repaid 

DHOO GhOSE. o o ' ^ ^ . r 

within a stated period (^vhich description of mortgage is com- 
mon throughout the country, under deeds of baibilwafa, kot- 
kobala, and other similar designations) that an equitable provi- 
sion should be made for allowing a redemption of the estate 
within a reasonable and limited period, on payment of the 
principal sum lent, with interest thereupon, if the mortgagee shall 
not have been put in possession/’ So that the period within 
wiiich the right of redemption was to remain, was to be 
extended, for a reasonable and limited period, beyond the 
actual date fixed for payment by the deed itself; and cer- 
tain provisions as to notice to the mortgagor, &c., were made 
for carrying out that object. That is all the liegulation 
purported to do, and all that it did, in this respect. Be> 
yond that it did not interfere with the rights of the purchaser 
under the conditional sale, which were well established, and 
which it recognised, namely, that when the period for payment 
had elapsed, the purchaser became absolute owner of the pro- 
perty. But that period was to be extended. 

The case of forhes v. Ameerqonissa Begum (1) was a suit for 
possession of a taluq, which had been the subject of a mortgage 
by conditional sale ; proceedings had been taken to foreclose 
under Reg. XVII of 1806. It was found that the plaintiff was 
really in possession under a benaini lease, and it was held, that 
he was entitled to possession without producing accounts of the 
usufruct of the estate, it appearing that the foreclosure pro- 
ceedings had been regular, and that the debt was admittedly 
unpaid. 

If the relationship of mortgagor and mortgagee had subsisted 
between the plaintiff and defendant when the suit was brought, 
the Judicial Committee would not have decided tliat the 
accounts were unnecessary, because the liability to account is 
one that arises on that relationship when the mortgagee is in 
possession, and continues so long as lie is in possession ; and as it 
(1 } 10 Muore's 1. A., 349. 
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was found in that case that the mortgagee was in possession 1880 
from the beginning, the decision of the Judicial Committee tlint Bubmimoyb 
he was. not to account, must have proceeded on tiie ground that 
when tliese foreclosure proceedings (in all respect regular) had 
terminated, the debt being unpaid, the relation of mortgagor 
and mortgagee had ceased to exist. The plaintiff did not in 
that case sue to recover possession as mortgagee, but be claimed 
to be absolute owner, and it was decided that lie was entitled to 
succeed. 

So again the right to redeem is an incident which, by the 
terms of the Kegiilation, is gone when the forclosure is com- 
pleted by tlie expiration of tlie year of grace. The Judge, 
under s. 8, is to notify this to the mortgagor ; he is to inform 
him tiiat if he do not redeem the property in tlie manner pro- 
vided within one year from the date of the notification, the 
mortgage will be finally foreclosed, and the conditional sale will 
become conclusive. Tlie right to redeem when it existed was 
preserved against the operation of the law of limitation for a 
period of sixty years. But where foreclosure proceedings were 
completed by the expiration of the year of grace, tlie mort- 
gagor was held to be barred, if lie did not sue to open up the 
forclosure within twelve years: Lot/ Hossein v. Abdool AH (1). 

This case can have been decided upon no other g*rouLid than that 
Ills position was cliaugcd by the foreclosure. 

Ill addition to the authority of the case of Ghinaram Dohey (2) 
lately decided by this Court, the case of Jeora Khun Singh v. 

Hoolium Singh (3) has been cited. There the learned Judges of 
a Division Bench of the High Court, then at i^gra, had before 
them a suit brought by the mortgagees under a deed of 'condi- 
tional sale, after foreclosure proceedings, the object of which 
was to obtain possession of the property and mesne profits from 
the date at vviiicii the foreclosure proceedings terminated. It 
was contended that their right to possession did not become 
complete until they had obtained a decree for possession, and the 
passage already quoted from the judgment in the case Forbes y. 
Ameeroonissa Begum (4) was cited iu support of that argument,-^ 

(l) 8 W, Um 476. (2) Ante, p. 566, note. (3) 5 Agra H. C. R., 358i 

(4) 10 Moore's 1. A., 340, at pp. 350—351. 
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namely, “ the title of the mortgagee is not even then complete.*’ 
Buwahote £||t the learned Judges observed that, “ reading the passage 
V. cited on behalf of the defendants with what immediately fol- 
•DhooGhosb. it, and referring to the Circular Order (of the 22nd of July 
1813), to which referenceds made by their Lordships, we do 
not understand them to rule that the absolute riglit of the con- 
ditional purchaser has not accrued to him at the conclusion of 
the proceedings taken under the Regulation, or that it is not 
(if those proceedings were regular) to be referred back to tliat 
period. But we understand them to rule that a conditional 
])urchaser, if out of possession, cannot obtain possession by sum- 
mary application to the Judge, before whom the foreclosure 
proceedings were held ; but that he must proceed by regular 
suit. And that, in like manner, if he is in possession at the 
termination of the foreclosure proceedings, and finds it necessary 
to vindicate his title, he must do so by a regular suit.” 

The learned Judges of the High Court at Agra quote the Cir- 
cular Order of 22nd July 1813, and two other Circular Orders, 
of the 2dth of May 1832 and of the 17th of June 1834, which 
are to the same effect. All these Qircular Orders show that they 
were directed against a practice which had grown up, and to 
which they advert, for the mortgiigee to make an applicutiou 
to the Judge oil the expiry of the year of grace to be sum- 
marily put in possession of the property. The learned Judges 
of the Agra Court go on to say : “ The Regulation expressly 
declares, that, on the expiry of one year from the date of 
the notification, * the mortgage will be finally foreclosed, 
and the conditional sale will become conclusive.^ And the 
Sudder Court, while it was fully competent to keep within 
due limits the exercise of their legitimate powers by Courts 
subordinate, ^as not coin(>etent to legislate and impose on 
conditional purchasers, as necessary to the ))erfection of their 
•riglits, a coiidiiion not prescribed by the Regulation. But in 
truth the Sudder Court did no more tiuui it was competent 
to do. It ordered the subordinate Courts to abstain from 
the exercise of a jurisdiction which was uot conferred on them 
by the Regulation, and it left conditional purchasers, who 
hud obtained forclosure, if they required tbe assistauce of the 
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Court to obtain the enjoyment of their rights^ to proceed in due 1880 
course by the institution of regular suits.” And they quote a Btomamotb 
passage from Mr. Justice Macpherson’s work on Mortgagee v, 

« * with that year (of grace) ends the mortgagor’s whole interest dhoo 
in his property, unless he can prove that, previous to its lapse, 
he was entitled to have it declared that the mortgage had been 
redeemed; ’ ” — and they held that the rights of the mortgagee who 
had foreclosed, i,e, absolute rights, must, if established where 
they are contested, be referred back to the period at which the 
proceedings under the Begulation came to an end, and must be 
held to have become absolute at that date ; and they accordingly 
gave him mesne profits, to which, if he had remained a mortgagee, 
he would not have been entitled. Dr. Gurudas argues, that this 
is not the case, but this argument appears to be answered iu the 
case of a mortgage by conditional sale by the following passage 
of the judgment of the learned Judges of the Agra Court, who 
fifty i — “indeed, were we to hold otherwise, i.e., that the plaintiff is 
not entitled to mesne profits,” we should be doing injustice to the 
conditional purchaser, for from the termination of the foreclosure 
proceedings he can claim no interest upon the mortgage debt; and 
if the conditional vendor was not answerable for mesne profits 
for the period antecedent to the recovery by the purchaser 
of a decree for possession, it would, in many (fases, be to his 
interest to prolong to the utmost limit frivolous and vexatious 
litigation.” 

Mesne profits appear to have been given by this Court in a 
similar case — Mussamnt Pandroo Koonwar v. Mohesh Cliunder 
Mookerjeevekxrei to in Jeora Khun Singh v. Hookum Singh (1). 

The two cases of Deno Nath Gangoolg v. Nursing *Pro- 
shad Dass (2) and Mankee Kooer v. Sheik 3Iunnoo (3) do 
not appear to me to have any bearing upon the present case. 

The question in these cases arose under the Limitation Act of 
1859, and the Court was asked to decide when the cause of . 
action arose, and that depended upon the right to possession in the 
plaintiff, and the adverse possession of the defendant In the first 
case, the defendants having purchased from the vendor under 

(1) 5 Agra H. C. R.. 858. (2) 14 B. L R., 87 ; 8. C., 22 W. R., 90. 

(8) 14 B. L. R., 315; B. C., 22 W. B., 848. 
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I860 the conditional sale at an auction without notice of the mortgage, 
B^AuoYii and having got into possession, and claiming as absolute owners, 
V. their possession was held to be adverse to the conditional pur- 
OHoo^HosE. chaser ; and having been so in possession for twelve years, dur- 
ing which period, tlie purchaser had a right to possession, he 
was barred by limitation, and could not, by taking proceedings 
to foreclose under the Eegulation, obtain a fresh start ; but that 
decision is not inconsistent with the proposition that the pur- 
chaser has a different title under the kotkobala to that which 
he acquires after the termination of the year of grace. What- 
ever his title may liave been, whether as mortgagee or as abso- 
lute owner, the defendant had held adversely to him for twelve 
years. It was held that tlie purchaser had a right to possession 
on default of payment in terms of the deed, which stipulated 
that, ‘‘ if I don’t repay the whole money within the period, then 
this conditional bill will be reckoned as a true and absolute bill 
of sale ; my and my successor’s rights will cease to the said 
zemindari ; the proprietary rights, with the rights of gift and 
sale to it, will accrue to you and your successors ; and register- 
ing your names on the sherista of the collectorate you will take 
possession of it in the mofussil, and on payment of revenue, 
you, your sous, grandsons, &c., will continue to have felicitous 
occupation and possession thereof.” This was held to give the 
purchaser a right to possession, not as absolute owner, but as 
mortgagee accountable to the mortgagor for the profits which 
he received subject to redemption within the period specified by 
the law of limitation, unless he should in the meantime have 
taken proceedings for foreclosure. 

In the other case the possession of the mortgagor asserting 
only a title as mortgagor consistent with the mortgage by con- 
ditional sale i^ould not be considered as a holding adversely to 
the conditional purchaser so as to create a cause of action with- 
in the meaning and intention of the Limitation Act. 

The question of adverse possession in these two cases was 
decided in conformity with two decisions of the Judicial Com- 
mittee in Fran Nath Roy Chowdry v. Roohea Begum (1) and 
Anundo Moyee Dossee v. Dhonendro Chunder Mookerjee (2). 

(L) 7 Moore^s 1. A., 32S. (2) 14 Moore’s 1. A., 101 ; S. C., 8 B. L. B., 122 
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In th6 present case it is not contended that tiie possession of 1880 
the vendor prior to the termination of the foreclosure Tras 
adverse to the purchaser. v. 

It is not necessary to consider the question whether the dhoo Ghobb. 
article (135) had the effect of obliging the mortgagee to sue 
for or to take proceedings within a particular period to foreclose 
his mortgage, nor to do more than to say that, agreeing with the 
view taken by the High Court at Agra and by Mr. Justice 
Pontifex, 1 am of opinion, that the present suit is not barred by 
limitation^ and that the appellant is entitled to succeed. 

MgDonell, J.— This case is in all fours with the case deci- 
ded on 6th May last by Mr. Justice Pontifex and by me 
(No. 126 of 1879) (1), and for the reasons given in that judgment 
I hold that the present suit is not barred by limitation, and that 
the appellant is entitled to succeed. The case must be remanded 
to the Subordinate Judge for a trial on the merits. Costs to 
follow the result. 

Case remanded. 


APPELLATE CRIMINAL. 

Before Mr, Justice Morris and Mr. Justice Prinsep. 

RAM (JHUNDER SUAW akd others v. THE EMPRESS.* ’ 

Jan. 5. 

Bengal Excise Act (Beng. Act VI f of 1878), ss. 9, 58, 7 ^—Introduction into 
Calcutta of Spirituous Liquor manufactured elsewhere —Limits fixed by 
Collector— Additional Punishnent— Alternative Sentence of Imprisonment, 

The provisions of s. 74 of the Bcng. Excise Act as to additional punish- 
ment, where there has been a previous conviction for a like oflence,” con- 
template merely the case of the offender having been already convicted of 
an offence punishable with a fine of Us. 200 or upwards, and being again 
convicted of another offence punishable with the same punishment ; it is not 
necessary that he should have been previously convicted of the same offence. 

* Criminal Appeal, No. 765 of 1880, against the order of F. J. Marsdea, 

Esq., Chief Presidency Magistrate of Calcutta, dated the 20th November 
1880. 


(1) p. 566 , note. 
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1881 Tlie accused were sentenced bj tbe Presidency Magistrate, under si. 58 and 
Bam Chun- Excise Act, to a fine of Rs. 200 each, in default to three months* 

DBB Shaw imprisonment, and in addition to six months' imprisonment, which was the 
Bmpbbbs awarded under s. 74. HeU that tbe sentence 

of imprisonment was not in excess of the powers given to the Magistrate by 
8. 12 of the Presidency Alagistrates* Act, the imposition of the additional 
sentence of imprisonment not affecting^ the Magistrate's powers as regarded 
the original sentence under s. 58, 

No limits with regard to any distilleries in Calcutta IfUving been fixed 
under s. 9 of the Act within which spirituous liquor manufactured otherwise 
than in that particular distillery, shall be introduced or sold without a special 
pass, and the fixing of such limits being necessary to a conviction of an ofience 
under s. 58, the convictions in this case were set aside. 

In this case Obioash Chunder Shaw, Husnoo Khan, Bam 
Ghunder Shaw, Gliinibash Shaw, Adhere Chunder Shaw, and 
Baueshur Shaw were charged with having introduced for sale 
spirituous liquor into the town of Calcutta, at 14, Mechooa 
Bazar Street, without a special pass from the Collector, the said 
spirit not having paid duty as required by s, 18 of Beng. Act 
yil of 1878, and not heaving been manufactured at a distillery 
withiu the limits of the town, in contravention of ss. 9 and 58 of 
the said Act, and also for having in their possession spirituous 
liquor without a pass in contravention of b3. 17 and 61 of the 
same Act. Tliey were tried before the Chief Presidency 
Magistrate, and Obinash and Baueshur were each fined Bs. 100, 
in default to undergo tiiree moutlis’ rigorous imprisonmeut ; and 
Bam Chunder, Chinibash, and Adhore Chunder were each fined 
Bs. 200, in default to undergo tiiree mouths’ rigorous imprison- 
ment, and in addition to undergo six mouths’ rigorous imprisou- 
ment. Husnoo Kliau was discharged. 

From this sentence Bam Chunder, Chinibash, and Adhore 
Chunder appealed to the High Court. 

Mr. R. Allen for tho^ appellants. 

The Standing Counsel (Mr. Phillips) for the Crown. 

The judgment of the Court (Morris and Prinsep, JJ.) 
was delivered by 

Prinsep, J.— The three appellants before us,- as well as two 
others, have been convicted and sentenced under s. 58of the 
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Beng. Excise Act (Beug. Act VII of 1878), and in addition. I88i 
to tlie penalty prescribed thereby, they have, under s. 74, been ‘ 

sentenced to imprisonment, in consequence of their having been v, 
previously convicted of an offence under the Act punishable 
with a fine of Bs. 200 or upwards. 

Tiie Presidency Magistrate has recorded on the proceedings 
of the trial that he has not the least doubt that the defendants 
(with the exception of Husnoo, who has been discharged) did 
introduce spirituous liquors without a pass, and have committed 
an offence under s. 58 of the Excise Act.’’ 

To constitute an offence under the latter part of s. 58, it is 
necessary that the offender shall have Introduced, or attempted 
to introduce, for sale, spirituous liquors manufactured at another 
place into the limits fixed for the consumption of such liquors 
manufactured at such distillery (ie., a distillery established 
under s. 9) without a special pass from the Collector. 

In the present case,* we find that there is some evidence which 
apparently the Magistrate has believed to show that the liquor 
seized in Calcutta had been manufactured in Tallygunge, a 
suburb. Under the circumstances it is not necessary for us 
to express any opinion on the value of that evidence. But 
Mr. B. Allen for the appellant has maintained, and the Stand* 
ing Counsel for Government, who appeared to support the con- 
viction, has ultimately admitted, that the Collector of Calcutta, 
up to the present time, has not, under s. 9, fixed limits with 
regard to any distillery in Calcutta within which no spirituous 
liquor manufactured after native processes except in that parti- 
cular distillery shall be introduced or sold without a special ‘ 
pass. There cannot, therefore, be the special protection neces- 
sary to constitute an offence under s. 58, and the conviction and 
sentences passed on the appellants must accordingly be set 
aside. 

Two other persons have been convicted simultaneously with 
the appellants, who have not been able to appeal, their sentences 
not being appealable. We have already held that no offence has 
been committed, and we therefore feel bound to deal with their 
cases under s. 147 of the High Courts’ Criminal Procedure Act. 

The Standing Counsel, on behalf of Government, consents to 
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1881 our proceeding summarily ivith this matter without complying 
Ram Chon- with the special procedure provided by s. 181 of the Presidency 
DEB Shaw Jiagigtrates’ Act, and as this would necessitate a mere com- 
Empbess. pliance with form without any possible advantage, we direct 
that the conviction and sentences passed on these two men, 
Obinash Chunder Shaw and Baneshur Shaw, be set aside. The 
fines, if paid, will be refunded; and the appellants will be 
released from jail. * 

It is right that we should notice two objections taken in 
this appeal to the legality of the sentences passed. Mr. Allen 
first contended that, in order to render an ofieuder under the 
Beng. Excise Act liable to additional punishment under s. 74, 
it is necessary that he should have been previously convicted 
of the same offence, the words like offence being synonymous 
with same offence. It appears to us, however, that the section 
contemplates merely that the offender having been already 
convicted of an offence punishable with fines of 200 or upwards 
should be again convicted of another offence punishable with 
the same punisliment, and that this is the correcL interpretation 
to be put on the term like offence,^ The additional sentence of 
imprisonment passed under s. 74 would not be illegal if, in the 
case now before us, an offence had been established under s. 68. 

The other objection is, that the alternative sentence of impri- 
sonment— three months’ rigorous imprisonment in default of 
payment of the fine imposed — is beyond what the Magistrate can 
inflict under s. 12 of the Presidency Magistrates’ Act (IV of 
1877). Mr. Allen contends that, as under s. 74 of the Beng. 
Excise Act, the appellants were liable to imprisonment for a 
term not exceeding six months, the Magistrate, under s. 12 of 
the Presidency Magistrates’ Act, could not sentence them to 
undergo imprisonment for more than six weeks, — z.e., one-fourth 
of six months, on default of payment of the fine imposed. 

It appears to us, however, that the appellants have been sen- 
tenced practically to two sentences, — one under s. 58 to fine of 
rupees one hundred each, in default to undergo three months’ 
rigorous imprisonment each and the other under s. 74, in 
addition to the penalty under s. 68, to imprisonment each for six 
months. The imposition of the additional sentence would not 
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affect the Magistrate’s powers as regards the original sentence 
under s. 58. It cannot be denied that, standing bj itself, the 
sentence under s. 58 is perfectly legal ; but it is contended that, 
by reason of the additional sentence of imprisonment under 
s. 74, the term of imprisonment iu default of payment of the 
fine imposed under s. 58 is excessive, and therefore illegal. We 
see no valid reason for this contention, and indeed it would be 
an anomaly if a sentence perfectly legal under s. 58 should 
become otherwise, because the offender had rendered himself 
liable to an additional punishment on account of a previous 
conviction under the Beng. Excise Act, 

We observe that tliis case was heard by the Magistrate on the 
6th, 9th, and I6th November, though it was of a nature which 
should ordinarily have permitted of its decision at the first 
hearing. No reason is assigned for the postponements, if it 
existed, or that they were owing to the absence of the necessary 
evidence for the prosecution. W e think it necessary to notice 
this, because frequent postponements add considerably to the 
expense incurred by the parties, and should be avoided. 

Wc observe also that, iu the affidavit it is stated on behalf of 
appellants that ^^application was made to the Magistrate for 
copies of the evidence in this case, but the same was refused,” 
notwithstanding the terms of s. 170 of the Pre'sideucy Magis- ' 
trates’ Act. 

Conviction set aside. 


Before Mr, Justice Mitter and Mr, Justice Maclean. 

In the matter of the Petition of PANffAB SINGH and anothee. 
THE EMPRESS v, PANJAB SINGH and another.* 

Criminal Procedure Code {Act X of 1872), s. 227, cl. {K)-~^Becording 
Reasons for Conviction-- Practice of High Court on Revision, 

Under cl. (/i) of s. 227 of the Criminul Procedure Code, although a Magis- 
trate is not required to record any evidence, he should, in recording his 
reasons for the conviction, state them so, that the High Court, on revision, 

* Criminal Motion, No. 300 of 1880, against the order of A. W. Paul, Esq., 
Assistaut Commissioner of Darjeeling, dated the 23rd October 1880. 
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In the mat- 

TKB OF THE 

Petition of 
Fanjab 
Singh. 


conyiction. 

Where they were not so stated, the High Court, bn motilon, set the convic- 
tion aside. * 


The accused were found guilty of an oifence under s. 447 of 
the Penal Code. It appeared there was gambling going on in 
the house of one Jakri, in which the accused confessedly took 
part. The gambling ended in a quarrel and consequent dis- 
turbance^ which caused great annoyance and alarm to the women 
in the house. The Assistant Commissioner was of opinion, 
that although the original entry might be considered lawful, 
their remaining there to gamble and creating a disturbance was 
sufficient to bring the accused within s. 447 of the Penal Code. 

Against this order the accused filed a petition in the High 
Court. 


Mr. M. M, Gkose and Baboo Boidonath Dutt appeared for 
the petitioners. 

Tlie judgment of the Court (Mitteb aud Maclean, JJ.) 
was delivered by 

Mitteb, J.— We are of opinion that the conviction in this 
•case must be set aside. The lower Court is of opinion that the 
prisoner is guilty, under s. 447 of the Indian Penal Code, of 
criminal trespass. In order to constitute that offence, it is 
necessary to establish, on behalf of the prosecution, that the 
entry into another person’s property must have been made with 
intent to commit an offence, or to intimidate, insult, or annoy 
that person in his possession, or that, having lawfully entered 
the premises, remaining there for the purpose of intimidation, 
annoyance, or insult, or with intent to commit an offence. Now 
in this case, which was yried summarily, we have simply before 
us the finding and the reasons upon which the conviction is 
based under cl. (A), s. 227 of the Code of Criminal Procedure. 
Under that section the Magistrate was not required to record 
any evidence. 

We think that, under the clause in question [cl. (h) of s. 227], 
a Magistrate,, in recording his reasons for the conviction, should 
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state tliem so, that this Court, on revision, nfliy juSgtf whether JWl* 

there were sufficjeut niaterials before him to support the con- 

viction. FsniioH or 

• • Panjas 

In this case we do not find that there is any finding at all in siitg^h. 
the reasons stated, that the applicants remained in the premises 
on wiiich tliey are alleged to have trespassed with any such 
intents as are mentioned in s. 447 of the Penal Code. All that 
the lower Court upon that point says is this, that their origi- 
nal entry on the property was lawful, but their remaining there 
to gamble and creating a row must be held to bring the accused 
within s. 447.” It does not even say that they remained there 
in order to create a row, but simply that they remained there 
to gamble, and then created a row afterwards. Even if the 
lower Court had found that they remained there to create a 
row, it would have been doubtful whether such a finding would 
have been sufiicieut, because it would have been as much con- 
sistent with the knowledge that they were likely to annoy 
as with the intention to do so. But as the finding now standsi 
there is not a shadow of ground for supposing that there was 
any evidence before the lower Court upon which it could be 
found that they remained there with any such intent as it is 
necessary to establish under s. 447. 

The conviction is, therefore, set aside, and the applicants 
directed to be released. 

Conviction set aside, 

CRIMINAL REFERENCE. 

Before Mr, Justice Milter and Mr, Justice Maclean, 

MONA SHEIKH v. ISHAN BARDHAN.* 1881 

Jan, 10. 

Criminal Procedure Code {Act X of 1 872), 21 1 — Order of Acquittal-^ 

Compensation to Accused, 

An order for compensation against a complainant may be made on an order 
of acquittal under s. 211 of the Criminal Procedure Code. 

* Criminal Reference, No. 211 of 1880, and letter No. 2987 from A. J, 

Alexander, Esq., Magistrate of Mymensing, dated the 14th December 1880. 

74 
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1881 Thb complainant^ Mona Sheikh, complained before the police 

Mo5a at Gopalpore, that the accused and others arrested him, took 
Sheikh * ^ 

r. him to one Poraii fiardhan’s house^ maltreated him, and kept him 

Babdhan. confinement, but afterwards released him. The accused was 
discharged at the hearing before the Sub-Deputy Magistrate, 
a Magistrate who could only exercise 3rd class power under 
8. 211 of the Criminal Procedure Code, and the complainant 
was directed to pay the accused Ps. 20 ns compensation. The 
case was referred by the Joint Magistrate to the High Court, 
under s. 296 of the Criminal Procedure Code. 

The material portion of the opinion of the Court was as 
follows : — 

Mitter, J.— We do not think that the trial and acquittal 
were illegal. As for the order for compensation, s. 209 seems 
to contemplate a dismissal of the complaint rather than an 
acquittal of the accused; but referring to s. 212 and to the 
order in wliioh the sections come, we are not prepared to say 
that an order to pay compensation may not be added to au 
acquittal. 


Before Mr, Justice Mitter and Mr, Justice Maclean, 


1881 

Jnn. 18. 


THE EMPRESS SALIK ROY * 

Penal Code {Act XL V of 1860), s, 2\\^Charge made on Report of Police 
that Case was False —Charge of gicing False Information. 


A commitment for trial under the provisions of s. 211 of the Penal Code, for 
knowingly instiiuting a false charge with intent to injure the persons aceitsed, 
is not illegal, merely because tlie complaint which the accused made has 
not been judicially enquired into, but is based on the report of the Police that 
the case was a false one. * 


Salik Roy, the accused, sent information to the Police through 
the chowkidar, charglig certain persons with setting fire to Ins 
house; and he repeated the charge to the Police officer who went 
to his village to investigate the case. In tlie end the Police 
reported the case to be a false one. The Magistrate, thereupon, 

* Criminal Reference, No, 213 of 1880, and letter No. T.b, 1, from J, F. 
Stevens, Esq., OfEciating Sessions Judge of Sarun, dated the 18th December 
1880. 



VOL. VL] 


CALCUTTA SERIES. 


6Si 


at once directed the prosecution of SalikBoy for giving false 1881 
information, without calling upon him or giving him any oppor- Empress 
tuiiity to prove his case. Salik Roy was committed to the Court Salik Roy. 
of Session for trial, under the provisions of s. 211 of the Penal 
Code, for knowingly instituting a false charge with intent to 
injure the persons whom he accused. 

The Sessions Judge, being of opinion that the commitment 
was illegal and against a decision of the High Court, which he 
referred to but did not name, sent the record to the High Court 
in order that the commitment might be quashed, or such other 
order passed as should seem proper to the High Court. 

The following was the opinion of the High Court 

Mitter, J. — This is a reference from the Judge of Sarun 
asking us to quash a commitment. The ground upon which we 
are asked to do so is, that the accused, who is charged with an 
offence under s. 211, Penal Code, should not have been com- 
mitted for trial until the complaint which he made had been 
judicially enquired into ; and the Judge refers to a case decided 
by this Court which he considers applies to the present case. 

If the case referred to by the Sessions Judge is the case of 
Bhjogi Bhiujut (1), we may i)oiut out that it is not in all respects 
similar to the present case. In that case ihe complainant, 
dissatisfied with ‘the Police investigation and report, made a 
complaint to the Magistrate, which was dismissed* without 
hearing his witnesses. 

We do not find iii*the record that there was any complaint 
made to tlie Magistrate in this case ; but on the^ report of the 
Police that the case was false, the prosecution of the complainant 
was set on foot. We are unable to say that there is ^anything 
illegal in the proceedings, and we are supported in this view by 
the case of Empress v. Ahul Hasan (2). We are not aware of 
any recent ruling of this Court of a contrary tenor. We must, 
therefore, refuse to quash the commitmeut ou the ground on 
which the Judge’s recommeudatiou is based; see Ashrof AH 
V. The Empress (3). 

U) 4 C. L 11., 134. (2) 1. L. R., 1 All., 497. (3) I. L. R., 5 Calc., 281. 
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Jan, 20. 


Before Mr, Justice Mitter and Mr, Justice Maclean, 

. THE EMPRESS ». SHIBO BEHARA.* 

■ Penal Code (ActXLVof 1860), 2]\^Sanction to Prosecution for making 

False Charge, 

A sanction for a prosecution for making a false charge under s. 211 of the 
Penal Code, nvithout hearing all the witnesses whom the person accused of 
making the false charge wishes to produce, is illegal. 

The High Court has power to quash an illegal commitment at any stage of 
the case. 

The accused Shibo Behara^ at Teapo Police outpost^ brought a 
cliarge against one Bali Jenna and otliers of arson. Tiie Police 
took up the case and reported it to be a false charge, and the 
Magistrate, thereupon, sanctioned the prosecution of Shibo 
Behara, under s. 211 of the Penal Code. Previously to this order, 
liowever, Shibo presented a petition to the Magistrate asking 
for a judicial enquiry; but this petition does not appear to have 
been disposed of. The case under s. 211 was sent to a Deputy 
Magistrate, who committed the accused for trial. Before the 
Sessions Judge the accused pleaded not guilty, and objected to 
being tried, on the ground that he had been prejudiced by the 
refusal to grant judicial inquiry he asked for. 

The Sessions Judge, being of opinion that the objection was a 
good one, and that the commitment should be, therefore, quashed, 
referred the case to the High Court under s.* 296 of the Criminal 
Procedure Go^e, in his reference citing the following cases : — 
In the matter of Gour Mohan Sing (1), In the matter of Bishoo 
Barih {2)y Ashrof Ali v. The Empress (3), Nusibunnissa Bibee v. 
Sheikh Evad AH (4), Sheikh EradAli v. Nusibunnissa Bibee (5), 
and Government v. Karimdad (6). 

* Criminal Reference, Nos. 226 and 227 of 1881, and letters Nos. 120 and 
121, from the order of A. W. Cochran, Esq., Officiating Sessions Judge of 
Cuttack, dated the 27th December 1880. 


(1) 8 B. L. R., Ap., 11. 

(2) 16 W. R.,Cr., 77. 

<3) I. L. R., 5 Calc., 281. 


(4) 4C. L.R., 413. 

(5) Jd., 534. 

(6) Ante, p. 496, 
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The following were the opinions of the High Court 

Mittbb, — Whether the Judge was right or not itf post- 
poning the trial after it had once begun, I think this Court has 
the power to quash au illegal commitment at any stage of a 
criminal proceeding. 

lu these two cases I am of opinion that the commitments 
should be set aside on the ground that the sanction for prosecu- 
tion under s. 211 was illegally given. Whatever might have been 
said in Nusibunnusa Bihee v. Sheikh Erad AH (1), the later cases 
have distinctly laid it down that a sanction for prosecution under 
8. 211 given without hearing all the witnesses whom a complain- 
ant wishes to produce in Court, is illegal. In these cases, tliere- 
fore, the original orders sanctioning prosecution under s. 211 are 
illegal. That being so, the commitments are also illegal. I 
would, therefore, set them aside as recommended by the Judge. 

Maclean, J,— The principle involved in these cases is the 
same as that involved in the case of Ghukrodhur Pati just dis- 
posed of ; and as I am of opinion tliat any convictions had upon 
the trials under the commitments which we are asked to quash 
would be set aside, I think the simplest course is to set aside 
the proceedings at this stage. 

SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth^ Kt^ Chief JusHce^ Mr, Justice Whiter and 
Mr. Justice Miiler, 

KALI KUMAR ROY (Plaintiff) v. NOBIN CIIUNDER CHUCKER- 
BUTTY (Defendant).* 

Pleaders and Muktears' Act {XX of 1865)» ss. 11, IZ'-^Muktears and Pricaie 
Ageniy Dislinciion between, ' 

Per White and Mittee, JJ.— The mere fact that a person looks after 
an appeal and gives instruutiuns to pleaders in connection with snob appeal, 
does not show that such person was practising as a muktear within the 
meaning of s. 13 of Act XX of 1863. 

* Small Cause Court Reference, No. 2 of 18^0, from Baboo Amrita Lall 
Ohatterjee, Judge of the Small Cause Court ut Dacca, dated the 19th 
Deceml^r 1879r 


as 

1881 

Empbess 

V, 

Shibo 

Bbuaba. 


. 1880 
Jauy, 13. 


(1) 4 C. L. R., 413. 



586 


THE INDIAN LAW REPORTS. 


[VOL. VL 


1880 Per Garth, C. J.— Wlicrp a person is in the (labit of nctin^ for persons in 


Kali Kumab Courts of law, and holds himself out as ready to perform what is usually 
considered iniiktear’s work, for reward, such person is no less acting as a 
Nobin muktear oy any particiilau occasion, because he may have abstained on the 
CnuNDKR pnrticiilar occasion from doing any of those acts which a duly qualified 
BUTTY. muktear is alone legally capable of performing. 


This case was referred for tlie opinion of the High Court; the 
facts being fully set out in the following order of reference: — 

‘‘ The plaintiff, who had not been admitted and enrolled as 
a duly qualified muktear, was employed by the defendant 
for the purpose of looking after a regular appeal of his and 
giving instructions to the pleaders iu connection with it. In 
consideration of the plaintiffs agreeing to perform these 
services, the defendant promised to pay him Ss. 100 as remu- 
neration. 

‘‘ The plaintiff having performed the services which lie had 
agreed to perform, now sues the clefendant for the recovery of 
his remuneration. 

The defendant contends that the plaintiff is, under s. 13, 
Act XX of 1865, incapable of maintaining the present action. 
His argument is, that when the plaintiff agreed to look after, 
and did actually look after, a case of the defendant in a Civil 
Court, and grfve instructions to the pleaders on behalf of the 
latter, he was necessarily practising as a muktear in that 
Court in connection with that case ; and that as he had not 
previously obtained a proper certificate authorising him so 
to practise, he came under the provisions of s. 13 of Act XX 
of 1865, and his suit is, under the latter part of that section, 
not maintainahle in a Court of justice. 

This argument seems to me to make two assumptions, the 
correctness of neither of which I am prepared to admit:— 1.^1, 
that any one who looks after a case of another and gives 
instructions to the pleader engaged iu it, is necessarily 
a muktear within the meaning of Act XX of 1865 ; and indlf/f 
that looking after a case of another and giving instructions 
to pleaders, amount to practising as a muktear withiu the 
meaning of s. 13 of the Act. 
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“ Thecftse of FuzzU AH (1) seemstosliov ttiata private agent 1880 
may go between the client and his vakil without his being a Kiu Euuu 
muktear under Act.XX of 1865. The Plou’ble Mr. J. Phear, 
in delivering the judgment of the Court, said, "there is 
notliing either iu the words of the Act (meaniug XX of Chuckeb- 

^ , , , , , ° BUTTY. 

1865), or in its spirit, to prevent him (Fuzzle Ali) as private 
agent from going between the prisoner and the duly authorized 
vakil.” The case of Gujraj Singh (2) would seem to show that 
there is nothing iu Act XX of 1865 to restrain any person from 
supplying information to vakils in the presence of the Judge. 

‘‘Even the new Act (XVIII of 1879), which is evidently 
more stringent in its provisions than the one which is still iu 
force, does not prohibit private servants of persons from giving 
instructions to pleaders (s. 13). 

“ So far as I can sec, the plaintiff here was not a muktear 
witliin the meaning of Act XX of 1865, but merely a private 
agent of the* defendant appointed for the purpose of going 
between him and his vakils, and giving instructions to the 
latter, and generally looking after the progress of the case. 

The words ‘practise as a muktear’ used in s, 13 of the Act 
a[)pears to ray mind to mean simply ‘ to appear or act as a 
muktear.’ Looking after a case and giving instructions to 
pleaders appear to me to be quite different frofn apjiearing or 
actinj; within the meaning of s, 5 of the Act. ‘ The Avord act 
in p. 5 of the Statute has been construed to mean the doing 
something as the agent of the principal party, which shall 
be recognized, or taken notice of, by the Court as the act of 
that principal vide FiizzU Ali (1). 

There is nothing to show in the present case that the plain- 
tiff d^cl anything of the kind in connection Avith the regular 
appeal, which he was employed to look after, which could in 
any sense be construed to be the doing of something as the 
agent of defendant which could be recognized, or taken notice 
of, by the Court as the act of the defendant. Looking after a 
case and giving instructions to pleaders do not, iu my opinion, 
amount to either appearing or acting as a muktear, or, which is 


(1) 19 W. R.. Cr. Rul., 8. 


(2) 10 W. R., 355. 
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1880 tlie same thing, practising ns such ; vide Kali Gharan Chund (1). 
Kali^umIb Tlie i)IaintifF, therefore, did not practise as a muktear with- 
t;. in the meaning of s; 13 of Act XX of 1865, by simply look- 
Ch^undbr progress of a regular appeal in n Civil Court 

^BUTTY^' and giving instriiclioiis to the pleaders engaged in it. The 
section does not in consequence' stand as a bar to the main- 
tenance of the present suit. 

I Iiave, however, serious doubts as to the correctness of my 
(inclusions, firstly, because I have nowhere been able to find 
a correct definition of the word ^muktear’ as used in Act XX 
of 1865, and also because I have been pressed with the con- 
viction that dalals or touters who ought not to be allowed to 
enter the precincts of our Courts of Justice will be en- 
couraged to ply their trade if the opinion which I have come 
to on the question of law involved in the case be good and 
correct law.” 

The Judge decreed the case in favor of the plaintiff, con- 
tingent on the opinion of the High Court on the following 
points 

1. Whether looking after a case of another and giving 
instructions to the pleaders engaged in it necessarily amount to 
practising as a muktear ? 

2. Whether an agreement to do these acts by a person 
not duly admitted and enrolled as a muktear is contrary to 
law ? 

3. Whether upon the facts found above plaintiff is entitled 
to recover ? 

No one appeared before the High Court. 

The following were the opinions of the Court ; — 

White, J. (Mittbr, J., concurring); — The third p(^it as 
stated by the Small Cause Court Judge virtually raises all 
the questions upon wlitch the opinion of this Court is sought. 

. Tlie third point is whether, upon the facts found, the plaintiff 
is entitled to recover. 

The facts found are these The plaintiff, who has not been 
admitted and enrolled as a muktear, and consequently is not 

(1) 9 B. L, R., Ap., 18; 8. 0., 18 W. R., Or. Rul., 27. 
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in possession of a certificate authorizing him to act as a muk- 1980 
tear, was employed by the defendant for the purpose of look- 
ing after a regular appeal which has been preferred by the v. f 
defendant and also for giving instructions to the pleaders in c^ndbb 
connection with that appeal. The remuneration for the ser- 
vices was fixed by agreement at Bs. 100. The services have 
been performed. The plaintiff sues for the Bs. 100. The 
defendant resists payment on the ground that, by virtue of 
8. 13 of Act XX of 1865, the plaintiff is incapable of main- 
taining a suit for the agreed reward. Section 13 of the Act 
cited enacts, amongst other things, that any person who shall 
practise as a muktear in any Civil or Criminal Court without 
having previously obtained a certificate, shall be liable to 
fine, and shall also be incapable of maintaining any suit for 
any fee or reward for or in respect of anything done by him as 
such muktear. 


The question then resolves itself into this, whether the look- 
ing after a regular appeal and the giving instructions to 
pleaders in connection with it are a practising as a muktear 
within the meaning of the section. There is no definition in 
the Act of what the Legislature meant by practising as a muk- 
tear. But I think the meaning may be gathered from s. 11 of the 
Act, which enacts that ‘‘ muktears ” duly adraftted “ and en- 
rolled may, subject to the conditions of their certificates as to 
the class of Courts in which they are authorized to practise, 
appear and plead in any Civil Court, and may appear, plead, 
and act in any Criminal Court within the same limits.” It 
may fairly be concluded from this that, by practising as a 
muktear in a Court, the Legislature meant, in the case of a 
Civil Court, appearing or acting in that Court ; in the case of 
a Criminal Court, appearing, pleading, or acting in the latter 
Court. 


It is not stated in the reference whether the regular appeal 
preferred by the ‘defendant was a civil or criminal appeal^ but 
this will not affect the decision, as upon“the facts found the 
plaintiff was clearly not employed to plead for the defendant. 

Did the plaintiff then aj)pear or act in Court ? I think not. 
Tliese words have a well-defined and well-known meaning. 

75 
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1880 To appear for a client in Court is to be present and to repre* 
Kau Euhab sent him in the various stages of the litigation at which it is 
V. necessary, that the clieut should be present in Court by him- 
Chun^k representative. To act for a client in Court is 

CHncKBB- to take ou his behalf in the Court, or in the offices of the 

BUTTY. » 

Court, the uecessary steps that must be taken in the coui*se of 
the litigation in order that his case may be properly laid before 
the Court. What the plaintiff is found to have done in the 
present case was not appearing or acting for the defendant in the 
sense in which I think the words must be understood nor involved 
any such ap])earance or acting. It is true that, in rendering 
the stipulated services, he must have attended the Court and 
frequented the offices of the Court at certain times, but his 
presence there was not for the purpose of representing his 
client or taking any steps in the suit ou his behalf, but to 
watch his case and see that others had taken the necessary 
steps and were fully informed as to the nature and facts of 
his employer's case and as to the best mode of conducting it. 
It would, I think, be a straining of the language of the Act 
to hold that attendance at the Court and its offices for the 
latter purposes was a practising as a inuktear. 

The authorities cited in the reference are in favor of this 
view. 

In the case of Gitjraj Singh (1), .which was an appeal 
against an order of the Judge of Tirhoot restraining all 
persons from coming into his Court and instructing pleaders 
except muktears duly enrolled under Act XX of 1865, Jack- 
son, J., set aside the order saying, that there is nothing in 
the provisions of that Act which restrains any person from 
coming into the presence of the Judge and supplying infor- 
mation to the vakils.” In the case of Kali CViarun Chund (2), 
the Officiating Joint IVlagistrate had fined the petitioner under 
8. 13 of the Act for practising as a muktear without having 
a certificate. What the petitioner had done was to write out 
a petition of complaint for one Komiruddin, which Eomiruddiu 
presented himself in the Officiating Joint Magistrate’s Court. 

(1) 10 W. U., 355. 

(2) 9 D. L. U., Ap,, IS ; S. C., 18 W. R., Cr. Rul., 27. 
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Kemp and Glover, JJ., set aside the order and remitted the liMO 
fine, remarking that the mere writing of a petition for a Esu^uhab 
party, who afterwards presents that petition himself,” is not «. - 
“acting in the sense of s. 11 of Act XX of 1865.” In the chtoote 
case of Puzzle AH (1), Fheat and Ainslie, JJ., set aside the CHocKBa. 

' BUTTY* 

order and remitted tho fine infiicted upon the petitioner for 
practising as a muktear. The petitioner had, as appears from 
the judgment of the District Judge, instructed the vakil, 
stood behind him during the trial, suggested questions, and 
taken an active part in the management of the defence.” 

Phear, J., in giving judgment, says “ I think the word act 
in 8. 5 of the Act means tlie doing something as the agent of 
the principal party which shall be recognized, or taken notice 
of, by the Court as the act of the principal. Such, for in- 
stance, as filing a document.” 

I am of opinion, therefore, as well upon the authorities as 
upon the true construction of the Act, that the plaintiff, in 
rendering tlie services which he is found to have rendered, 
was not practising as a muktear within the meaning of the 13th 
section, and is therefore not debarred from maintaining this suit. 

If that be so, as the services have been performed, he is entitled 
to recover tho agreed reward from the defendant. 

Garth, C. J. — My learned brothers, in deciding this ques- 
tion, have thought it right to deal with it in the same way as 
it has been dealt with in the Court below ; that is to say, 
they have merely considered whether, having regard to the 
facts of this particular case, the plaintiff has done anything for 
the defendant which a person who is not a qualified muktear is 
prohibited by law from doing ; and if I thought tliat this was 
the proper mode of dealing with the question, 1 should probably 
Lave arrived at the same conclusion as they have. 

But I think that this is not the fair or proper mode of deal- 
ing with the question ; and that, for the purpose of ascertain- 
ing the plaintifTs right to succeed in this suit, or in other 
words, for the purpose of ascertaining whether the plaintiff, 
in what he did for the defendant, was acting as a muktear, it 


(1) 19 W. R., Cr. Rul., 8. 
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1880 is necessary to enquire whether the plaintiff really acted in 
Kali Kumaii this instance as a private agent of the defendant, or as a 
V, muktear habitually practising in the Courts as such. If the 
Chundbr merely acted as the private agent of the defendant 

Chucker- in giving instructions to the pleader, and abstained from doing 
any of those acts which by law cnu only be done by a duly 
qualified muktear, then I think Mr. Eampini is quite right in 
holding that the plaintiff is entitled to recover his promised 
remuneration. But if the plaintiff is in the habit of acting for 
clients generally in Courts of law, and holds himself out as ready 
to perform what is usually considered muktear’s work for reward, 
then I think that he was no less acting as a muktear in what 
he did for the defendant, because he may have abstained in 
this particular case from doing any of those acts which a 
duly qualified muktear is alone legally capable of performing. 
This seems to me to constitute the difference between acting 
as a private agent and acting as a muktear. If a mau holds 
himself out generally as ready to conduct cases for clients for 
reward, and makes this his public profession or calling, iu the 
same way as a pleader or an attorney, then he cannot with 
propriety be considered a private agent 
Unless this is the proper view of the law, the Legal Practi- 
tioners’ Act, whatever the intention of the Legislature may 
have been, must of necessity, so far as it relates to muktears, 
become a dead letter; and duly qualified muktears will be 
deprived of their legitimate profits and privileges by men who 
have no right to practise in the Courts us muktears at all. In < 
that case it is clear that either fresh Legislation is necessary 
or this Court must pass rules to define more particularly 
what acting as a muktear ” is to mean. 

I should add that it has occurred to my learned colleague, 
Mr. Justice Hitter, that s. 13 appears to apply to those per- 
sons only who are (Qualified and enrolled as muktears, but 
who have practised as muktears without obtaining their certi- 
ficates. The language of s. 13 does certainly seem to afford 
some ground for this view ; and yet it would seem an absur- 
dity that a man, who is duly qualified and enrolled as a muk- 
tear, and who has only neglected to take out his certificate, 
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should be subject to penalties, and disabled under that section 1880 
from suing for his fees ; whilst a man who is neither qualified Kali^umab 
nor enrolled as a muktear, nor certificated, should be enabled v, 
to recover his fees, and be subject to no penalties. It is diffi* 
cult to conceive that this could have been the intention of tlie Chuckkr- 

BUTTY. 

Legislature. 

But whatever may be the meaning of s. 13, s. 5 of the 
same Act appears to me to remove all difficulty, and to debar 
the present plaintiff, if he has really acted as a muktear, from 
the right to enforce his present claim. Section 5 enacts that '^no 
person shall appear or act as a muktear, &c., unless he shall 
have been admitted and enrolled, and otherwise duly qualified 
to practise as a muktear, &c.” The plaintiff, therefore, if he 
practised as a muktear when acting for the defendant, did an act 
whicii is expressly forbidden by the Legislature ; and 1 take 
it to be clear, as a matter of law, that he cannot , recover his 
fees for doing such an act. See the case of a broker suing for 
his fees without being licensed — Cope v. Rotolands {]), mi oi 
an ap[)raiser suing for work done without being licensed— 

Pallt V. Force (2). 

I think, therefore (having regard to the foregoing observa- 
tions), that in order to decide this case properly, the learned 
Judge ill the Court below should be directeld to ascertain 
whether the plaintiff, when acting for the defendant, was a 
private agent of tlie defendant, or a person who practises 
generally for reward in Courts of law as a muktear. But as 
.iny learned brothers are disposed to take a different view of 
tlie matter, the judgment which has been passed for the plain- 
tiff must stand. 


(1) 2 M. and W., 149. 


(2) 12 Q. B., 666. 



594 


THE! INDIAN LAW REPORTS. 


[VOL. VI. 


APPELLATE CIVIL. 

Before Sir Richard Garth, Kt, Chief Justice, Mr. Justice White, and 

■ Mr. Justice Mitter. 

% 

In the matter op the Petition op KALLY SOONDERY DABIA. 
jatiS, KALLY SOONDERY DABlA HURRISH CIIUNDER CIIOWDaRY. 

Appeal^ Orderly Judge of the High Court presiding over (he Privy Council 

Deparlment^Lctters Patent^ s, Judgment --Certified Copy of Order 

of the Privy Council— Civil Procedure Code (Act X of 1877), s, 610. 

A decree obtained on appeal by certain defendants in the High Court, 
was appealed to the Priry Council by one only of the two plaintids to the 
suit, and the decision of the High Court was reversed ; the plaintiff who 
had appealed assigned her share in the order of the Privy Council to one 
of the defendants, and delivered him the certified copy of the decree made 
in the Privy Council. The plaintiff who had not appealed to the Privy 
Council applied to the High Court for leave to transmit the order to 
the Court of first instance for execution of the share decreed to him, but on 
account of the assignment abovemention ed, was unable to produce the certi- 
fied copy of the decree of the Privy Council. The Judge presiding over 
the Privy Council Department in the High Court held, that the production 
of a certified copy of the order of the Privy Council was excusable under 
the circumstances, but refused the application, on the ground that the decree 
of the Court of first instance, which was affirmed by the Privy Council, 
could only be executed as a whole and not partly by one of the plaintiffs , 

Held on appeal per Garth, C. J.— That the duties of a J ndge in dealing 
with the meaning of decrees of the Privy Council are purely ministerial, 
and that any order made in such ministerial capacity could not be considered 
a judgment, and could not, therefore, be made the subject of an appeal to a 
Bench of the High Court under s. 1 J of the Charter (1). 

Per White and Mitteb, JJ.— An order of a Judge presiding over the 
Privy Council Department in the High Court, rejecting an application for 
execution, is a final order, and is a judgment within the meaning of s. IJ 
of the Charter, and is theif fore appealable. 

One Shumbhu Ghuiidra Gliowdry, by a sanad in 1226 
B. S. (1820), granted a shikmee talook, comprising three mou- 

* Appeal under 8. 15 of the Letters Patent from an order of Mr. Justice 
Fontifex, dated the 27th February 1880, made on an application by the 
appellant in Privy Council Appeal, No. 5 of 1876. 

(1) See Mowla Buheh y. KUhen Pertab Sahiy 1. L« B., 1 Calc., 102. 
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zos, to his siBteri oue Eassiswari Dabia(I)i Eassiswar'i had a 
SOD, the husbaudof the appellant, vrho pre-deceased her. Oa 
the 3rd Assar 1272 (16lh June 1865) Eassiswari died, aod by PtnnoK o» 
her will left the above properties to her daughter, Chundra dsbt Dabia» 
Moni Babia, aud the adopted sou of Sreemuty Kally Soondery 
Dabia equally. Kassiswari died ou the 20th Bhadoor 1278 B.S. 
(oorresponding with 4th September 1871), whereupon oue Kassi 
Kissory Roy aud oue Hurrish Chuuder Chowdry took posses- 
sion of the property, alleging that the sauad ouly conferred ou 
Kassiswari a life-iuterest iu the property. Chuudra Moni Dabia, 
aud Kally Soondery Dabia ou behalf of her adopted son, on 
the 16th January 1873, brought a suit to recover possession of 
tlie property aud for mesne profits under the saiuid and will 
before mentioned. 

The Subordinate Judge held that the sanad and the will 
were valid, and gave a decree in favor of the plaintiffs. The 
defendants appealed to tiie High Court, and the learned Judges 
(Biucu aud Mouuis, JJ.) decided, reversing the decree of the 
lower Court, that, ujicn the right interpretation of tlm sanad, 
tlie gift to Eassiswari was a gift of a life-interest only, and that> 
therefore, she had no right to dispose of the property by will. 

In Marcli 1876 (Chuudra Moni Dabia being dead) Bhoobuu 
Mohini Dabia and Hurro Kiukurry Dabia, lier daughters, 
who had been substituted for her on the record, applied aud 
obtained leave to appeal to the Privy Council ; Kally Soondery 
Dabia, the mother aud guardian of Shurut Chundra Lahiri, did 
not join in the uitpeal. Ou the appeal being heard, their Lord- 
ships of the Judicial Committee reversed the finding of the 
High Court, finding that the sanad of 1226 (1820) gave to 
Eassiswari an absolute estate, aud as such she could dispose of 
it under her will : their Lordships, however, declined to decide 
the rights of the plaintiffs inter se, Hurro Kiukurry Dabia, 
while the appeal was pending, purchased the right, title, aud 
interest of her co-api>ellant in the properties iu question, and 
ou the 4th January 1880, Hurro Kiukurry, not having taken 
out execution of the Privy Council order, sold her right ai^d 

(1) The words of the gift are set out io the case as reported in L. U., 

5 1. A., 138, and I. L. R., 4 Calc., 23. 
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1881 interest; in the subject-matter of the suit to Hurrish Chunder 
In the mat- Chowdhry, and made over to him the certified copy of the decree 
Petition of made On appeal to the irrivy Oouncil. 

DEEY Dabia! Kally Soondery Dabia, oh behalf of 

her adopted son, applied to the High Court for execution of 
the order of the Judicial Committee. 

Mr. Phillips for the applicant. 

The Advocate- General (Mr. Paid) for Hurrish Chunder 
Chowdry. 

The Judge in tlie Privy Council Department of the Higli 
Court, PoNTiFEX, J. (after stating the facts), continued ; — 
“ The party who did not appeal having applied to execute the 
decree has been met with two objections: the first, under s. 610 
of Act X of 1877, that this application could not be granted, 
because it was not accompanied by a certified copy of the de- 
cree of Her Majesty in Council ; but the defendant himself 
has got that certified copy of the decree, and I think the objec- 
tion under s. 610 cannot be sustained. The other objection 
to the execution of the decree of the Privy Council was, that 
the decree of the original Court upheld by the Privy Council 
could only b^ executed as a whole, and not by one of the 
two plaintiffs. Mr. Phillips relics on s, 231 of Act X of 1877. 
Xow the two plaintiffs claim under a will which is not free 
from difficulty. The Privy Council decline to construe the 
will as between the two plaintiffs claiming under it. I think, 
therefore, 1 must refuse the application for execution, and the 
applicant must be left to a regular suit to enforce her claim 
to any sliare of the property, but I do so without costs. 

From this decision Kally Soondery Dabia Chowdrain appeal- 
ed under s. 15 of tiif Letters Patent. 

The Standing Counsel (Mr. J, D, Bell) for the appellant, — 
The Judge ought to have ordered the decree to be executed 
by the Court below under s. 231 of Act X of 1877, at the 
same time ordering the protection of the rights of the other 
decree-holders. If the judgment now appealed against is 
sound, a defendant could, by purchasing tiie right of one out 
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of several successful plaintiffs, do away with the good obtained IMI . 
by the decree. Indro Coomar Dots v. Mohinee Mohun Roy (1) In the hat^ 
lays dowu the proper procedure where oue of several decree- Petition oP 
holders wishes to execute his decree, but I cau fiud no case 
which would serve as a precedent where oue of several plaintiffs 
sells his rights. See however the notes to s. 238 in Mr. 

O’Kiuealy’s Code of Civil Procedure— I rely on ss. 231 aud 539 
of Act X of 1877. 

The Advocate^Oeneral (Mr. Paul) for the respondent. — There 
is no appeal from an order of a Judge sitting on matters 
connected with the Privy Council, refusing or allowing an 
appeal : Amiiru7inessa v. Behary Lull (2). Further, s. 610 of 
Act X of 1877 lays down that the applicant for execution 
must have in his possession a certified copy of the order of 
the Privy Council. The applicant in the present case has not 
such a certified copy, the only certified copy is with us ; and 
inasmuch as the a[)plicant was not a party to the appeal to 
Her Majesty, she cannot obtain one ; her only remedy is to 
bring a regular suit for a declaration of her riglits under the 
will. The remarks made in Joynarain Giree v. Golucic Chunder 
Mytee (3) apply to this case. [Gautii, C. J. — In replying 
Mr. Bell, we wish you to confine yourself to the ^juestion us to 
whether or no we have jurisdiction. The order seems to be 
ministerial; can you call it a judgment? and if it is not a judg* 
ineut within the meaning of s. 15 of the Letters Patent, it is 
not appealable.] 

The Staudiiuj Counsel (Mr. J, D, Bell) in reply referred to 
Macpherson’s Judicial Committee Practice, p. 147. {^Gauth, 

C. J.— But see s. 19 of Act VI of 1874, the word “ enforce- 
ment” is not used in reference to the High Court ; aud the order 
made by the High Court cannot be considered a judgment, but 
merely a direction as to the Privy Council order.] 

Mitter, j. (after stating the facts down to the decision of 
the Privy Council, continued). — Hurro Kiukurry Dabia, ou 
the 4th January 1880, conveyed away to the respondent h^ 

(1) 15 W. R., 159. (2) 25 W. R., 529. (8) 20 W, R., 444. 

76 
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1861 righl:^ and interest itl the subject-matter of the suit, &c., 
In THE MAT- and made over to him the certified copy of the decree made 
Petition of in appeal to the Judicial Committee. Previously, however, 
PEBY Dabu produced this certified copy in this Court, when she 

made an application in the matter of security for costs which 
she had given in the Privy Council appeal proceedings. A 
copy of this certified copy of the final decree of the Privy 
Council is on the record of this Court. 

The appellant before us then made an application to this 
Court setting out all these facts, to be allowed to execute the 
decree of the Court of first instance as restored and affirmed 
by the Judicial Committee of the Privy Council. The res- 
pondent raised two objections, — first, that the application was 
not accompanied by a certified copy of the decree of Her 
Majesty in Council, as it should have been under s. 610 of the 
Civil Procedure Code; and secondly, that the appellant, under the 
peculiar circumstances of the case, ought not to be allowed to 
execute the decree, until she establishes her rights to a share 
in the property in dispute in a regular suit instituted for that 
purpose. The learned Judge of this Court, before whom this 
application was brought on for hearing, being of opinion that 
there was no force in the first objection, inasmuch as the 
defendant himself was in possession of the certified copy in 
question, disallowed the application upon the second objection. 
Under s. 15 of the Letters Patent, this appeal has been pre- 
ferred against that decision. A preliminary objection has 
been taken to the hearing of the appeal, on the ground, that 
an order passed under s. 610 of the Civil Procedure Code is 
not a judgment within the meaning of s. 15 of the Leters 
Patent, and is therefore not appealable. 

I am of opinion that this objection is not tenable. In the 
first place, whether th| function of this Court under s. 610 
be judicial or not, the learned Judge who has disposed of the 
appellant’s application under that section has passed a decision 
disposing it of judicially, considering that, under that section, 
^is Court has no judicial discretion to exercise, but is bound to 
transmit the order of Her Majesty to the Court which made 
the first decree, yet that was not done in this case. The learned 
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J udge who heard that application has exercised his judicial 1881 
discretion under s. 231 of the Civil Procedure Code, and 
order passed by him is therefore a judgment within the mean- Petition of 
iug of s. 15 of the Letters Patent, and is accordingly subject um 
to appeal. 

It has been said that tliis Court has no jurisdiction under 
8. 610 to decide any question between the parties, and that as 
the learned Judge who disposed of this application has assumed 
a jurisdiction not vested in him, his order is not open to appeal 
in the same way as any other order passed in strict conformity 
with that section. Assuming that the order which is the sub- 
ject of this appeal is not in accordance witli s. 610 (which is 
by no means clear to me), yet, it being a judgment by which 
the learned Judge, in the exercise of liis judicial discretion, 
refused the prayer of the appellant, is, in my opinion, appealable 
under s. 15 of the Letters Patent ; see Dyebuhee Nundun Sen v. 

Mudhoo Mutty Goopta (1). 

Tiie next question is whether, under the circumstances of this 
case, the appellant is entitled to an order from this Court under 
B. 610 trausmitling the decree of Her Majesty to the lower 
Court to execute and enforce it. It is true that the certified 
copy of the decree which the appellants to Her Majesty’s Privy 
Council obtained is not in the record, and cannof, therefore, be 
transmitted ; but a copy of that certified copy is on the record, 
and the copy itself is in the possession of the respondent. 

Under these circumstances, the learned Judge in^this Court 
was of opinion, that the appellant had sufficiently complied with 
the provisions of s. 610. No appeal has been preferred against • 
this ruling. We cannot, therefore, re-open this question. Be- 
sides, it seems to me that there may be cases in which great 
injustice would be done, if it were to be held that, under no 
circumstances, would this Court transmit a copy of a certified 
copy of the decree of the Privy Council under s. 610. Suppose 
the certified copy obtained by a party is lost for no fault, negli-r 
geuce, or laches on his part, and it is impossible for him to 
obtain another certified copy from England within the time 
allowed by law to execute the decree, would the decree- 
(1) I. L. R., 1 Calc., 123 . s. C., 24 W. R,, 478. 
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1881 holder be entirely without any remedy ? It would be unjust to. 
In tub mat- hold so. But be that as it may^ in the absence of any cross- 
Pkmtion^op appeal on the part of the respondent, we are bound to accept 
WBBT DAwr learned Judge who disposed 

of the appellant's petition under s. 610 in the first instance. 

That being so, it seems to me that there does not exist in the 
circumstances of this case any sufficient reason which would 
warrant us in refusing the appellant's prayer. It is true that 
the decree was passed jointly in favour of the appellant as well 
as Chundra Moni, whose interest probably is now vested in the 
(defendant) respondent. Because tlie appellant’s co-plaintiffs 
chose to convey their interest to the defendant, it does not 
follow that she should be left to have her rights determined in 
a regular suit. Suppose out of 100 persons, jointly holding a 
decree, one of them, whose interest is very small, were to assign 
it over to the defendant, would it be just to drive the remain- 
ing 99 persons to a regular suit to have their shares determined? 
Besides, I do not see why the Court executing the decree should 
be held incompetent to determine the question of shares, under 
cl. (e) of s. 244 of Act X of 1877, with ns much facility 
and finality as the same Court in a regular suit. The defend- 
ant says, that since the decree was passed, he has acquired the 
interest of one' of the joint decree-holders. The question that 
then arises between him and the remaining decree-holder is 
one that seems to me to come both within ti»e spirit and letter 
of cl. (e) of 8. 244 of Act X of 1877— see Wise v. Moulvie 
Ahdool AH (1), I would, therefore, grant the prayer of the 
appellant, and direct the Privy Council decree in question 
to be transmitted to the Court which made the first decree to 
be executed according to the provisions of s. 610 of the Code 
of Civil Procedure. 

White, J.— This is an appeal against an order of the learned 
Judge in the Privy Council Department refusing the application 
of Eally Soondery Dabia, as guardian of lier infant son, Shurut 
Chunder Lahiri, to transmit for execution by the Court of first 
instance a decree made by Her Majesty in Council. 


(1) 7 W. R., 186. 
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Eally Soondery Dabia’s infant aon ia one of the plaintiiia in 1881 
the Buit which terminated in that decree, Hurro Kinkurty Is thb mat* 

* TEB OF THB 

Dftbia being ibe other plaintiff, and tlie decree of Her Majesty Petition or 
in Council reversed the decree of the High Court and affirmW ^by 
that of the S(ibordinate Judge of Mymeusing of tlie 10th of 
March 1874, which ran in these words— that the plaintiffs do 
recover from the defendant possession of the disputed mouza.*’ 

The application was made by petition, but not accompanied 
by a certified copy of the decree of the Privy Council as re- 
quired by 8. 610 of the Code. The petition stated that the 
certified copy was ia the possession of the defendant ; and in 
explaining how this came to be, disclosed that, since the decree 
of the Privy Council had been made, the co-plaintiff, Hurro 
Kinkurry Dabia, had sold to the defendant, by a deed of sale 
dated th.e 4tli January, her right, title, and interest in the 
subject of the suit, and had handed to him the original order 
of Her Majesty in Council. 

The learned Judge held, that the production of the certified 
copy was excused under the circumstances, but refused the 
application on the ground that the decree of the Original Court, 
which was affirmed by the Privy Council, could only be exe-j 
cuted as a whole, and not partly by one of the plaintiffs. 

The first point to be considered is, whether an appeal lies 
against tlie order complained of. The order is made by a 
single Judge appointed to dispose of all matters relating to 
appeals to Her Majesty in Council. The delegation is made 
under Buies of this Court, which are authorised by the 
Charter Act, 24 and 25 Viet., c. 104, s. 13. 

Section 15 of the Charter of 1865 gives an appeal against 
the judgment of a single Judge appointed iu purauance of 
6. 13 of the Charter Act. 

*What constitutes a judgment within the meaning of this 
section was well considered in the Justices of the Peace for 
Calcutta v. The Oriental Gas Company (1). Couch, C. J., 
giving the judgment of himself and Markby, J., says:— We 
think that * judgment’ in cl. 15 means a decision which affects 
the merits of the question between the parties by determining 
(1) 8 B. L. E., 433. 
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1881 some right or liability. It may be either final or preliminary 
In THE MAT- or inferlocutory 5 the difference between^ them being that a final 
PETmoN^or judgment determines the whole cause or suit^ and a preiimi- 
DEEY Dama' interlocutory judgment determines only a part of it, 

having other matters to be determined.” In the same judgment 
the Chief Justice, in dealing \fith an argument based on the 
fact that an appeal is entertained in cases where a plaint is 
rejected, remarks, there is an obvious difference between an 
order for the admission of a plaint and an order for its rejeo* 
tion. The former determines nothing, but is merely the first 
step towards putting the case in a shape for determination. The 
latter determines finally, so far as the Court which makes the 
order is concerned, that the suit as brought will not He. The 
decision, therefore, is a judgment in the proper sense of the 
term.” 

The order now under appeal appears to me to have the 
characteristics which are noticed in the above judgment. It 
is an order for rejection. It decides that, for the reason stated 
in the order, the applicant is not entitled to have the decree 
of the Privy Council executed. It determines her right to have 
execution ; and the determination, so fax as the Court passing 
the order can make it, is final. Tliat being so, I am of opini- 
on that the order is a judgment ” within the meaning of s. 15 
of the Charter, and is therefore appealable. 

On the merits, I am of opinion, that tlie order cannot be 
sustained. The duties thrown upon the Court by s. 610 are 
in a large measure ministerial only. No doubt, tlie Court 
must ascertain in the first instance, whether the applicant is 
the party, or if the original party is dead, tlie legal represen- 
tative of the party in whose favor the decree of the Privy 
Council is made; but when that is proved, the Court is bound 
to transmit the decree to the Court of first instance for exe- 
cution, and has nothing further to do, unless one or other 
of the parties applies for special directions respecting the 
^ enforcement or execution of the decree, when the Court is to 
give such directions as may be required. 

In the judgment passed in the present case, the lower Court 
appears to me in the first place to have travelled outside s. 610 



VOL. VL] 


CALCUTTA SERIES. 


603 


of the Code, and in the next place to have come to an erro- 1881 
neous conclusion that the decree could only be executed as a thb mat^ 

. , § TBBOVTHB 

whole. Pbtitiok ov 

The application was, unquestionably, made on behalf of a party Daj^ 

to the decree, though not the sole party, and by reason of the sale 
which had taken place subsequent to the decree, and so vested the 
interest of his co-plaintiff in the defendant, he was really the only 
party to the decree who could apply under s. 610 for its execu- 
tion. Under these circumstances, 1 think the learned Judge ought 
to have transmitted the decree for execution to the Court of first 
instance, and left it to that Court to determine, in the course 
of execution, the questions which have arisen between the 
'defendant and the applicant in consequence of the purchase 
by the former of the interests of the co-plaintiff. QIause 6 of 
s. 244 of the Code is, in my opinion, wide enough to permit 
of these questions being so determined. They are questions 
relating to tlie execution of the decree or to its satisfaction 
and discharge, and they have arisen in consequence of the 
defendant dealing with one of the plaintiffs since the decree. 

The effect of the purchase of that j)laintiff’8 interest is to 
satisfy the decree and discharge it to the extent of that 
interest. 

I do not think that the applicant, who hds retained his 
interest, ought, as suggested by tlie learned Judge, to be left to 
bring a regular suit against the defendant in order to determine 
his share. To hold otherwise would be, in the casp of all de- 
crees wliich have passed in favor of several plaintiffs, to put it 
in the power of a defendant, by persuading one of the plaintiffs ' 
to sell to him his interest, however small, in the decree, to 
defeat the execution of the decree and compel the ' remaining 
decree-holders to encounter the expense, delay, and hazard of 
another suit, when they were on the eve of reaping 'the fruits 
of their success at the end of a protracted* litigation. 

It was decided by Loch and Maepherson, JJ., in Wise v. 

Moulvie Abdool Ali (1), that where one of several plaintiffs 
had died after decree,, the fact that by his death a share in the 
property, the subject of the suit, had devolved upon one of the 
(1) 7 W. R., 136. 
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1881 defendants, did not prevent the execution of the decree by the 

In THEiuT- suiTiving plaintiffs, and that the latter were from that circum- 

TER OF THE 0 

Petition of stavce alone not compelled to bring a separate regular suit. 

DERY D^il decided in 1868, The present Code, as amended 

in lpj79y has enlarged the questions arising between parties to a 
suit which may be determined in the course of executing a 
decree. In the case cited^ the devolution was by operation of 
law in consequence of the death of one of the plaintiffs^ but the 
sale by tlie co-plaintiff in the present case and the purchase by 
the defendant were unknown to the co-plaintiff, and were really 
as much beyond the control and without the co-operation of the 
applicant, as the devolution by the operation of law was beyond 
the control of tlie co-plaintiff in the case cited. The result too 
was the same, viz.y that the decree could not be executed to the 
extent of the interest which had vested in the defendant. 

As no appeal has been preferred by the defendant against 
that part of the order which dispensed with the production 
by the appellant of a certified copy of the Privy Council 
decree, it is unnecessary to consider tlie propriety of the order 
in this respect. 

The result is that I would set aside the order appealed 
against, and order that tho decree be transmitted to the Court 
of first instance for execution. 

It is a peculiarity in this case that the applicant did not 
join in the appeal to the Privy Council which terminated in 
the restoration of the decree of the First Court, but I tliiuk 
that that circumstance makes no difference, as the Privy Coun- 
cil, by restoring that decree, have in effect given a joint decree 
in favor of both the plaintiffs. 

Gauth, C. J.— The point in this case upon which I am 
unable to ligree wi|h my learned brothers is as to whether we 
have jurisdiction to entertain this appeal. 

It appears to me, that, having regard to the provisions of 
8. 610 of the Civil Procedure Code, the duties of the High 
Court in dealing with decrees of the Privy Council are purely 
ministerial ; and that any order which the J udge of the Privy 
Council Department may make, wheu acting in a ministerial 
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capacity, cannot properly be considered as judgment,” 
and consequently cannot be made the subject of appeal to a 
Bench of this Court under s. 15 of the Charter, 

It is said that the duties of the High Court under s. 610 
are not altogether ministerial ; and that it may become neces- 
sary for the Judge, acting under that section, to determine 
certain questions judicially; as for instance, if two persons 
presented themselves, each claiming to be entitled to the 
benefit of a Privy Council decree, it would be the duty of the 
Judge to decide which of those persons was really so entitled. 
But even in such a case, 1 consider that the High Court 
would have no power to decide between the contending parties. 
The question, who is entitled to the benefit of the decree, is 
one which, in my opinion, aliould either be decided by the Privy 
Council, or by the Court whose duty it is to execute the decree. 

If, as in the present case, the person claiming the benefit 
of the decree was no party to the appeal to the Privy Council, 
and there were any question, whether, having regard to tlie true 
meaning 'of the decree, the claimant was entitled to take 
advantage of it, I consider that that the Privy Council, who 
made the decree, would best understand its meaning, and 
would be tlie proper Court to determine that question. 

But if, on the other hand, the question did uo\ depend upon 
the meaning of the decree itself, but upon something which 
had happened subsequently, as for instance, if the decree- 
holder had died, and the question was, who was his representa- 
tives, or if the decree-holder had assigned his interest, and the 
question was between the assignee on the one hand and the 
heirs of the decree-holder on the other, this would be a ques- 
tion which, under s, 210 of tlie Code, would have to b'e deter- 
mined, as in other cases, by the Court which executes the 
decree; and having been determined there, might be made 
the subject of appeal to the High Court. 

But the High Court, in my opinion, is neither the proper 
Court to put a construction upon the decree, nor to determine 
questions which would, in the ordinary course, have to be decid- 
ed in the execution-proceedings. The High Court has merely 
to transfer the decree for execution to the Court below ; and 1 
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1881 thiuk that s. 610 has apecially provided a means of notifying to 

In THE MAT-* the High Court the person or persons in whose favor^ and upon 
Petition^of whose application^ the decree should be so transferred. 

DEBY person who applies must do so by petition, and this 

petition must be accompanied by a certified copy of the decree 
or order which is sought to' be executed. That certified copy 
can, of course, only be obtained at the Privy Council OflSce ; 
and if any one applies for it other than the decree-holder, I 
presume the question whether he is, or is not, entitled to a 
copy, would have to be determined by their Lordships of the 
Privy Council. 

When, tlierefore, the petitioner produces to the High Court 
a certified copy of the decree, that Court has then, and not 
till then, as I conceive, the duty thrown upon it of transferring 
the decree to the lower Court for execution ; and it has no 
discretion, in my opinion, to refuse to perform that duty. The 
production of the certified copy is a sufficient warrant to the 
High- Court that the party producing it is entitled to ask 
to have the decree executed ; and the language of the section 
is im])erative, that, upon its production, the High Court shall 
transfer the decree for execution. 

In this particular case the i^arty applying did not produce 
a certified copy of the decree, and the learned Judge thought 
it right to dispense with the production of it, because a certi- 
fied copy had been produced by one of the other parties to the 
proceeding. I confess, I doubt very much whether this was 
right. I think, for the reasons which I have just now explained, 
that tlie certified copy is not merely intended to satisfy the 
High Court that the decree exists, but that the person who 
applies for execution is entitled to the benefit of it. And this 
case affords a good illustration of the convenience and propriety 
of such ii provision ; because here the applicant was no party 
to the appeal to the Privy Council ; he had paid no share of 
the costs ; and if he had applied to the Privy Council for a 
certified copy of the decree, their Lordships might, with good 
reason, have refused to allow him to share in the benefit 
of the decree, until he had paid or given security to his 
co-plaintiff for his share of the costs. 
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I would, however, decide this appeal solely upon the ground I88i 
that w6 have no jurisdiction to hear it. I think that if this U* mat- 

^ V • , TER OF THE 

tfOurt or any other Court has a mere ministerial duty to per- Petition of 
formy and refuses to perform it (no matter for what reason) dbey Dabia* 
the order or act of refusal can no more be considered as a 
judgment ” than could the order of the Court made ministeri- 
ally in compliance with that duty ; and it is not because the 
learned J udge of the Privy Council Department has in this 
case acted ultra vires in determining the right of the parties, 
and has usurped, as I consider, a jurisdiction in that respect 
which he does not possess, that we have any right to usurp a 
jurisdiction also, and to treat his decision as a judgment ’’ 
which may be reviewed in appeal under s. 15 of the Charter. 

If any Court subordinate to the High Court were to usurp 
a jurisdiction in a similar way and to refuse to perform some 
ministerial act, the High Court, in my opinion, could not con- 
fer upon itself right to review the decision of the subordinate 
Court by way of appeal Its proper course would be to set 
aside the decision and to order the subordinate Court to do 
its duty either under s. 15 of the High Courts Act or s. 622 
of the Civil Procedure Code. 

In sucli a case as tliis, it seems to me that the Privy Council 
is the only proper tribunal to rectify the order df Mr. Justice 
Pontifex. But I cannot regret that my learned brothers have 
come to a dilfcrent conclusion, because it is no doubt more 
convenient that the mistake which we all agree, has been 
made should be rectified here, instead of putting the parties 
to the trouble and expense of applying to the Privy Council. 

If it were merely a question of convenience, I should certain- 
ly have agreed with the other merabevs of the Court 5 but as 
I consider it a question of principle, by the decision of which 
we must be guided in other cases, I feel compelled, for the 
reasons which I have given, to dissent from their judgment. 

Appeal allowed. 
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Before Sir Richard Garths Chief Justice^ Mr. Justice White, and 
• Mr, Justice Mitter, 

1881 PARMESIIARI PROSHAD NARAIN SINGH (Defbndast) v . MAHO- 
Jan. 13. SYUD asd \)thbbs (Plaintipps).* 

Right of Private Ferry-^Easement-^ Limitation Act [IX of 1871), s, 27— 
User for Twenty years. 

The right of establishing a private ferry and levying tolls is recognized in 
Rritisli India. 

Per Garth, *C. J., and White, J.— Twenty years is the shortest period 
within which such a right of ferry can be established by user. 

Per Mitter, J.-t- W here the existence of a private right of ferry plying 
between the lands of A and B is admitted by H, no question of user arises ; 
the issue that is raised between the parties is not whether a private ferry 
exists, but whether the recognized private ferry which is in existence is the 
property of A or B: but semble, supposing such question of user to arise, a 
right of private ferry cannot be established as an indefeasible right by long 
user. 

The plaintiffs in this case claimed, as a matter of private 
property, an exclusive right of ferry across the river Nun, from 
their own ghat to the ghat of the defendant, which right they 
stated had existed in their ancestors, themselves, and their ticca- 
dars for more than a hundred years ; and further claimed tlie 
right to take toll from passengers, and sought to exclude the 
defendant from interfering with their profits by exercising a 
similar right of ferry. 

The defendant denied the plaintiffs’ right, and set up a right 
similar to the alleged right of the plaintiffs as belonging to 
himself. 

The Munsif found that there was no evidence of user on the 
part of til's plaintifj^ for twenty years as required under Act IX 
of 1871, s. 27, and dismissed the suit, refusing to hear some of 
the plaintiffs’ witnesses. 

* Appeal from Appellate Decree, No. B50 of 187D, against the decree of 
Baboo Ram Fershad, Second Subordinate Judge of Mozulferpore in the dis- 
trict of Tirhoot, dated the 16th December 1878, reversing the decree of 
Baboo Ramyad Lull, Munsif of Tajpore, dated the dth October 1877. 
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The plaintiffs appealed to the Subordinate Judge^ who reversed 
the decision of the Munsif^ and found that the plaintiffs had 
collected the ferry charge on both sides of the river, and had 
been in possession for a long but did not find the dura« 
tion of the possession* 

The defendant appealed to the High Court. * The appeal was 
first lieard by Garth, C. J., and Milter, J., who differed in 
opinion, and the case was accordingly reheard before tliree 
Judges under the provisions of s. 575 of the Civil Procedure 
Code. 

Baboo Annoda Persliad Banerjee for the appellant. 

Mr, iZ. E. Twiddle for the respondents. 

The following judgments were delivered:— 

Garth, C. J.— The plaintiffs in this case claim an exclusive 
right of ferry across the river Nun, from their own gimt in 
Mouza Buch on tlie eastern side of the river, to the ghat of 
tlie defendant in Mouza Kistwara Fakir on the western side of 
the river. They claim not only the right to carry passengers 
by tills ferry, and to take tolls from tlicin, but also to exclude 
the defendant from interfering with their profits by exercising 
a similar right of ferry on the western side^of the river. 
This right is claimed by the plaintiffs as a matter of private 
property, and tliey say that the defendant has interfered with 
their alleged right by ferrying passengers across the river in 
an ckta boat and taking tolls from them. 

The defendant denies the plaintiffs’ alleged right, and sets up 
a similar right as belonging to himself; and the issues are 
intended to raise, and do raise in my opinion, the question^ 
whether the plaintiffs are entitled to the right which they set up. 

The plaintiffs have produced no grant or other document of 
title in support of their claim ; but they have endeavoured to 
establish their right by proof of long user, and have brought 
forward some purwanas from the Foujdari Court, which they 
seek to use as evidence in their favor. 

The Munsif apparently considered that, as the right claimed 
was in the nature of an easement, the plaintiffs,, under s. 27 of 
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1881 tLe Limitation Act, were bound to prove a user of the right 

Farmsshabi for twenty years before suit. He found that the plaiutifib had 

Nabain given no evideuce of tlie exercise of the right for twenty years, 

Singh consequently he dismissed the suit. 

Mahomed The Subordinate' Judge considered that s. 27 of the Limita- 
Syud. , , ° A 

tioD Act did notVippIy to tlie case ; and lie lias found in favor 

of the plaintiffs, apparently upon the ground that tlie plain- 
tiffs’ alleged right has been exercised and not interfered with for 
twelve years^ and he has relied in support of his finding upon the 
proceedings in the Fouzdari Court, which took place at various 
times between the year 1865 and the commencement of the 
suit. 

I confess, if the question had been res Integra, I should have 
doubted whether such an extensive and exclusive right as tlie plain- 
tiffs claim is not illegal, as being contrary to public policy. But 
1 find that such rights have long been recognized in this coun- 
try as private property, from times anterior to the Permanent 
Settlement, and I therefore forbear to throw any doubt upon 
their legal validity. 

The only real question in the case tlien, as it seems to me, is 
as to the length of user which should justify the Court in presum- 
ing the existence of a right of this kind in favor of the plaintiffs. 
I think that it would clearly be improper and unsafe to leave 
it open to the subordinate Courts in this country to presume 
such a right from any number of years’ user according to their 
own discretion. If this were the law, it would inevitably 
work unfairly, because different Judges might act upon a 
different rule according to their own notions upon the subject. 
It is not only right, as it seems to me, but in conformity with 
the law, both here and in England, that there should be some 
definite principle upon which all Civil Courts should act as to 
the period of pif scription in such cases ; and as the Indian Legis- 
lature, in conformity with the English law, has now prescribed 
twenty years as the proper period in the case of easements 
and profits d prendre^ I think that, in conformity with that rule, 
it would be proper to consider twenty years as the shortest 
period within which a right of ferry can be established by user. 
As my brother Mitter and myself were not agreed upon this 
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pointy the question has been referred to my brother White as a 
third Judge. We have heard the case argued again, and* I am 
still of opinion tiiat no such right os that which the plaintiffs 
claim ought to be presumed from a user of less than twenty years. 
As the Subordinate Judge has not dealt with the case upon 
this principle^ and has apparently considered a twelve years’ 
user sufficient to establish such a right, I think that the case 
should be remanded to him to determine whether the plaintiffs 
have proved an exclusive exercise of the right for at least twenty 
years. 

It , seems to me very doubtful whether, considering that this 
is a private right, the purwaiias which have been admitted ought 
to be treated as evidence as against the defendant. We do not 
know what the purwanas are, or how far they can legally be 
made evidence ; but as the case is to be remanded, I think it 
right to direct the attention of ‘the Subordinate Judge, as well of 
the parties, to that point. 

My brother White agrees that the costa of both hearings in 
the High Court, and also of the lower Appellate Court, should 
abide the ultimate result of the cause. 

We are informed by the learned pleader for the plaintiffs that, 
in the Court of first instance, the plaintiffs were prepared to call 
eighteen witnesses in suppcu't of their case, and that the Muusif 
only allowed them to call twelve of those witnesses. This seems 
to have been made one of the plaintiffs’ grounds of appeal to the 
Subordinate Judge, and Mr. Twidale contends, that, upon the 
case being remanded, the plaintiffs ought to have the advantage 
of that ground of appeal if they can make anything of it. If 
the plaintiffs can satisfy the Subordinate Judge upon affidavit, 
that the Muusif did really refuse to allow these witnesses to be 
called, and that their evidence was calculated to support the 
plaintiffs’ case upon the point which we now direct to be tried, we 
think that the plaintiffs ought to have an opportunity of calling 
those witnesses before the Subordinate J udge. The defendant 
will, of course, be at liberty to answer upon affidavit any case 
which the plaintiffs may make as to the Muusif not allowing 
the witnesses to be called, and the Muusif himself may be 
referred to, if necessary, to ascertain the truth of the matter. 
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1881 Whitb, J.— I agree that the plaintiffs should have the oppor* 

PiRMESHABi tunity of examining their further witnesses, provided they satisfy 

W iPAT w the Subordinate Judge as regards the particulars mentioned 

in the judgment of the Chief Justice. 

Mahomeo The suit out of which this appeal arises is for the disturbance 
Syud. , ^ 

of a ferry claimed by the respondents. Tlie relief sought is a 

perpetual injunction to restrain future disturbance and damages 

for past disturbance. 

Tlie ferry lies between two villages, which are separated by 
the river Nun. One of the villages, which is on the eastern bank, 
is called Bucli, and belongs to the respondents. The other, 
which is on tlie western bank of the river, is called Kistwara 
Fakir, and belongs to the appellant 

In their plaint the respondents state that the ferry under the 
name of Buch Bhudunghat has existed for upwards of a hundred 
years, and that they and their ancestors have all along been in the 
enjoyment of the ferry, and by themselves, or their ticcadars, have 
received the charges for ferrying passengers over the river back- 
wards and forwards between the two villages. The respondents 
claim the ferry by virtue of proprietary and prescriptive right. 
The claim of the respondents thus involves the exclusive right 
as against the appellant and the rest of the public to levy tolls 
from passengefrs passing from one village to the other by the 
ferry (Buch Bhudunghat), and also the right as against the 
appellant to use the western bank of the river for the purpose 
of embarking and disembarking passengers using the ferry. 

The ferry is not claimed as a public ferry under lleg. VI 
of 1819, HOC as established by sannad or grant from the ruling 
authority, but as a private ferry. 

There appears to be nothing in the law whicli prevails in the 
mofussil of this Presidency to prevent any private person from 
establishibg a ffrry and levying tolls from those who use the 
ferry. The existence of such ferries is impliedly recognised in 
Beg. VI of 1819, and such recognition Is affirmed by the 
late Sudder Dewany Adawlut in the case of liojiblochun Boy v. 
Kumri Bebee (1); see also the case of Kishoree Lull Roy y. 
Ookool Monee Ckowdhrain (2). 

(1) S.D. A., 1854, p. 153. 


(2) 16W.B.,281. 
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Now, as any man may set up a ferry over a river which passes 1881 
between his own village and that of another riparian owner, no Pabmbsham 
one . who works such a ferry can exclude his neighbour from nabaht 
doing the like thing, unless the former has acquired a right of 
property in the working of his own ferry. This right may be M ^om ep 
acquired as against his neighbour by proving a grant from him 
or his predecessors in title, granting the right of embarking and 
disembarking passengers on his land, or it may be acquired, as 
against all tlie world, by proof of long uninterrupted user. 

Tiie respondents liave produced no written or other evidence of 
a grant from the appellant or the former owners of Kistwara 
Fakir, but rely solely upon evidence, to the effect that they have, 
for a certain period of time, by themselves or their ticcadars, used 
ferry boats and collected the ferry charge on both the eastern and 
western sides of the river ; in other words, they seek to prove 
what they call their proprietary and prescriptive right” by 
long uninterrupted user. 

Tim first Court found that there was no evidence of the user 
beyond sixteen years, and considered such evidence of user as 
there was to be unsatisfactory ; and dismissed the suit, on the 
ground that the plaintiffs had not proved their right to the ferry. 

Tlie loAver Appellate Court reversed the decision of the first 
Court, and decreed the relief prayed. The Subordinate Judge 
finds that the plaintiffs have collected tlie ferry charge on both 
sides of the river, aud have been in exclusive possession for a 
long time, but he does not find the duration of the possession. 

The question raised by this appeal is, what must be the dura- 
tion of the user to give the respondents a right to the relief ‘ 
which they ask 7 In my opinion it should be not less than twenty 
years. The respondents’ claim, so far as it involves U right to 
embark aud disembark passengers on the lauding place in the 
appellant’s village, is really a claim to an easement, or a right in 
the nature of an easement; aud the Indian Limitation Act 
has prescribed for the acquisition of an easement a user of twenty 
years. Supposing a ferry could by English law be erected by a 
private person at his own will, and the proof of title to it 
depended upon long uninterrupted user, there can be no doubt that 
a user of twenty years would be required in order to make out 
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mi title. There is nothing that I am aware of whicli makes a period of 
Pabmeshari twenty years unsuited to the circumstances of the mofussil of this 
Narain^ Presidency or its inhabitants. Long and uninterrupted posses- 
SiNOH ygQ jjy ^ claimant may be viewed as long continued 

Mahomed acquiescence on the part of those who are entitled to interrupt 
or disturb tl)e claimant. Wfiy twenty years have been fixed by 
the English law as the period to which the user must extend is 
not easy to say^ and I have not been able to discover ; but there 
is a good reason for a lengthened period to be found in this, tlnit 
it affords ample time for those interested in preventing the 
acquisition of a right, to interfere and resist. It also allows 
for the supiiieness of individuals, and for the numerous hin- 
drances to interference and disturbance which may arise from 
minority, absence, and other temporary causes. 

It has been argued that it should be left to the Judge who 
presides at the trial to decide from the circumstances of each 
case whetlier the user has been of sufficient duration to confer 
an absolute and indefeasible right ; but that course would, besides 
being at variance with the ordinary principles of law which 
regulate the acquisition of rights by user, be productive of the 
greatest uncertainty and inconvenience. 

It has also been contended that a twelve years’ user should be 
deemed sufficient, inasmuch as the Indian Legislature has fixed 
that period as the limit for a suit to recover immoveable 
property. But the argument founded on this circumstance fails, 
for the Legislature has by the same Act prescribed twenty years 
as the time for the acquisition of easements ami certain profits 
d prendre^ and there is a much closer analogy between such 
rights and the right claimed in this action than between the 
latter and immoveable property. In fact the mode in which the 
Legislature has dealt with easements furnishes an affirmative 
argument in su[|)ortof the longer limit which I have mentioned. 

No decision has been cited for the respondents which shows 
that the right which the respondents claim can be acquired by 
user witliin a less period than twenty years. 

A case, however, has been referred to — Joy Prohash Singh v. 
Ameer Ally {\\ decided in the year 1868 — in which Peacock, 
(1) 9 W. R., 91. 
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C. J., after referring to the English Prescription Act^ say8>— 

That Act, however, does not apply to the iriofussil here, and Pabmbshabi 
there is no magic in the number 20. I am inclined to think Nabain 
that by analogy to the Indian Limitation Act, an adverse 
and uninterrupted use of an easement for twelve years would 
confer a riglit to it. But it is premature to decide the point 
in this case. The point has not been argued.” This expres- 
sion of opinion is admittedly an oMer dictum. The Indian 
Legislature has since definitely fixed the period for the acqui- 
sition of an easement at twenty years, and thus adopted the 
English law on the subject. 

It is true that there is no magic in the number 20, nor is 
there indeed in the number 12 or any less number. But 
some limit of time must be fixed. 

By the old Roman law a title to immoveable property on 
Italian soil was acquired by use {tisucapione)^ if held for two ' 
years. This was altered by Justinian, who ))ublished a constitu- 
tion, by which, througliout the empire, twenty years in the case of 
absent parties, and ten years in the case of those ju’csent, were 
fixed as the period of possession that must elapse before the use 
or possession was clothed with the title (Inst. Justinian, Lib. 2, 

Tit 6). The French Civil Code prescribed thirty years for the 
acquisition of an easement, us also did the law which prevailed in 
the mofussil of Bombay before the Indian Limitation Act of 
1871; see Annji Dattushet v. Morusliet Bapushet (1). These 
periods are no doubt more or less arbitrarily fixed. It will not 
be contended that tiiis Court is to apply Roman or French or 
any other foreign law. There is no Indian Law either legisla- 
tive or judge-made which meets the case. What period then can 
this Court declare to be the proper limit except that prescribed 
by the English law in similar or analogous cases ? 

My brother Mitter, whose judgment I Iiave had the advan- 
tage of perusing, is of opinion that the duration of user is not a 
question which arises in the suit, inasmuch as the existence of a 
private ferry plying between the respondents and appellant's 
villages is admitted by the latter. But I cannot agree in this 
view. The mere existence of a private ferry, though admitted 


(1) 2 Bom, U. C. Hep., 354. 
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1881 by the appellant, cannot entitle the respondents to the relief 
Fabmeshari prayed, unless the respondents are entitled to prevent the appel- 
Nabain anj; from using his own boats to carry passengers from the landing 
place in his own village across the river. 

The respondents cannot be so entitled, unless they themselves 
have the absolute and indefeul^ible right to use the lauding place iu 
question to the exclusion of the appellant; and to have acquired 
tliat right, they must have used the ferry without interruption for 
BO many years as the law declares to be sufficient for the acqui- 
sition of the right. 

The issues also which were framed in the first Court, in my 
opinion, clearly raise the question of right. Part of the first issue 
is, what right the plaintiffs have, and part of the second issue is, 
‘Svhether the plaintiffs are entitled to recover the damages claimed 
or not ? ” The judgment too of the first Court, which dismissed 
the suit, proceeded upon the failure of the plaintiffs to prove a 
user of sufficient length to establish the right which they claimed. 

The lower Appellate Court in effect narrowed the issues to 
this one, — whether the plaintiffs had collected the ferry charge 
on both the western and eastern sides of the river, or had only 
collected the ferry charge of the gh.'\t on the eastern side,” In 
so doing, I think the lower Appellate Court erred. It over- 
looked the essential point on which the plaintiffs* claim to relief 
depended, — viz.^ the proof of an exclusive and absolute right to 
the ferry in themselves. 

On the whole, I am of opinion that the decree of the lower 
Appellate Court must be reversed ; but as the importauce of 
the duratiou of the user of tlie ferry escaped the attention of 
that Court, I am not unwilling tliat the case should be sent back 
to the lower Appellate Court with a direction to find speciii* 
cally on this point, aud upon the terms mentioned iu the judg- 
ment of tho Ch^f Justice. 

MiTTKR, J. — The plaiutiffs’ case is, that they have the exclusive 
right of ferry across the river Kuu between these villages, and 
the defendant having interfered with their right by setting up 
an opposition ferry from his side of the river, the suit has been 
brought virtually to restrain him (the defeudant) from disturbing 
the plaintiffs’ right. 
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The defendant does not deny that there is a private ferry in 
existence by which passengers are taken from one mouza to 
the other, and vice venA ; but he alleges that that right belongs 
to him as the proprietor of Mouza Eistwara Fakir. 

The Munsif dismissed the suit, but on appeal the Subordi- 
nate Judge has awarded a decree in favor of the plaintiffs. The 
defendant has preferred this appeal, and the first question that 
has been raised before us is, whether, by the laws of this country, 
a private individual can claim a right of this nature — a right 
which entitles him, to the exclusion of the other members of the 
State, to ferry across a river within a particular area all passen- 
gers, receiving tolls from them. 

Whatever may be the origin of this right, it is clear from the 
legislative enactments on the subject of ferry ghats ” framed 
from time to time, that such right exists in this country. 

The earliest Begulation on the subject is No. XIX of 1816, of 
which 88. 2, 8, 9, aud 15 bear upon the subject under considera- 
tion. Section 2 classifies ferries iuto three divisions,— ferries 
which are to be let in farm ; second^ ferries held under klias man- 
agement of the officers of Government ; and third, ferries held by 
private individuals without payment of revenue. Section 8 em- 
powers the Bevonue Authorities to reduce or enlarge ^Mhe 
number of ferries of every description, either* of their own 
accord or at the suggestion of the Magistrate.” Tlieu s. 9 
lays down that in the event of its appearing that the profits 
derived from any resumed ferry may have been included in the 
permanent assessment of the estate to which it has heretofore 
been annexed, the Board or Commissioner under whose orders 
the inquiry may be conducted shall report the circumstances, 
with an opinion on the merits of the claim, for the coosideratiou 
and orders of the Governor-General in Council ; and the Courts 
of Judicature shall not take Goguizaj .gq of any claims>to deduc- 
tions or compensation on account/ of the toils levied at auy 
ferry or ghat.” Section 15 enacted that the employing of a boat 
for the purpose of ferrying passengers, &c., by au unauthorized 
person would subject him to a fine, &c. 

Tills Begulationwas repealed by Beg. VI of 1819, of which 
83. 3, 5, 6, aud 13 define the distinction between public aud private 
ferries. 
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1881 The latest enactment on the subject is Beng. Act I of 1866, 
Paumesham s. 4, which deafly recognizes the right oi private ferry; see 
nTrai^ also the case of Government y. Brij Soondree Dassee (1), Rajib- 
lochun Roy v. Knmri Behee (2), Kishorec Lnll Roy v. Ookool 
Mahomed Monee Choiodhrain (3), and Narain Singh Roy v. Nurendro 
Narain Roy (4). „ 

But although the enactments referred to above recognise the 
right of private ferry in this country, they do not throw any 
light as to its origin. 

But it seems to me that a right of this nature must, in some 
way or other, originate from the sovereign authority. In the 
course of the argument of this appeal, it was contended that, in 
this case, the right in question is claimed by the plaintiffs on the 
ground that it was acquired solely by prescriptive user for a cer- 
tain length of time ; and one of the questions raised before us 
is, what is the shortest period during which the user must be 
proved to entitle the plaintiffs to a decree ? In this case it seems 
to me that the existence of a private ferry plying between the 
plaintiffs’ and the defendant’s monzas is admitted. Therefore the 
question mentioned above does uot really arise. The issue that 
is raised between the parties is uot whether a private ferry does 
exist in the river Nun between the two mouzas, but whether the 
recognized priMte ferry, which is in existence there, is the pro- 
perty of the owner of Mouza Buch or of that of Mouza Kist- 
wara Fakir. It is clear from the plaint and the written state- 
ment, as well as the evidence given by the contending parties, 
that the existence of a private ferry in the river Nun between 
the plaintiffs’ and the defendant’s villages is admitted. 

The plaintiffs’ witnesses deposed that the tolls from the pas- 
sengers using this ferry were exclusively collected by the plain- 
tiffs, while those of the defendant deposed tliey were exclusively 
received by the latter. Tlie first issue framed by the Munsif 
is in these words: ^ Whether the plaintiffs or the defendant 
used to take the ferry charge of the ghat on the river Nun? 
What rigiit the plaintiffs have ? If the plaintiffs used to take the 
ferry charge, whether the defendant can be restrained from 


(1) 7 Sel. Rep. 497. 

(2) S.D. A., 18J4, p. 153. 


(3) 16 W. R., 281. 

(4) 22 W. U., 296. 
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taking it or not?” The first branch of this issue raises the 
only question of fact upon which the parties *aro disagreed. 
There is no other question of fact upon which the parties are 
at issue. The remaining portion of the first issue substantially 
raises the same question of law which has been first argued 
before us, — viz,^ whetlier the right of private ferry is recognized 
by the laws of this country. Upon the aforesaid question of 
fact, the lower Appellate Court came to a finding favorable to 
the plaintiffs, and it is not disputed that there is evidence on the 
record to support it. I am, therefore, of opinion that this 
appeal must fail, and the question of law noticed above, and 
whicli has been argued before us, does not really arise. If it 
did arise, I should be inclined to hold that a right of a private 
ferry cannot be established as an indefeasible right by long user. 
Long uninterrupted user may be evidence of a lost grant or 
immemorial custom giving rise to the inference that the right had 
a legal origin. But the influence of the existence of the right 
from long user is one of fact and not of law; eee Bhuban 
Mohan Banner jee v. J. S* Elliot (1) and the Maj/or of Kintfston- 
on^Hull V. Horner (2). I may as well cite the observations 
of Lord Mansfield in the last mentioned case bearing upon this 
subject. There also a right similar to the one now in dispute 
was claimed without the production of a gVant from the 
Crown. The plaintiffs in that case had to establish their exclu- 
sive rights to certain dues — a right which could only emanate from 
the sovereign power. He says : Now, with regard to admit- 
ting evidence to satisfy a jury that a charter did exist within 
time of memory which is not produced by record, my opinion is 
this, namely, that all evidence is according to the subject-matter 
to which it is applied. There is a great difference between 
length of time which operates as a bar to a claim, and that which 
is only used by way of evidence. A jury is corfcluded by 
length of time that operates as a bar ; as where the Statute of 
Limitation is pleaded in bar to a debt, though the jury is shtisfied 
that the debt is due and unpaid, it is still a bar. St> in the case 
of prescription, if it be time out of mind, a jury is bound to con- 
clude the right from that prescription, if there could be a legal 
(1) 6 B. L. R., 85. ’ (2) 1 Cowp., 102. 
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i??L_ commencement of the right. But any written evidence show- 
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ing that there was a time when the prescription did not exists is 
an .answer to a claim founded on prescription. But length of 
time used merely by way of evidence may be left to the consi- 
deration of tlie jury to be credited or not^ and to draw their infer- 
ence one way or the other^ according to' circumstances.” 


Case remanded. 


APPELLATE CRIMINAL. 


Before Mr, Justice Miiier and Mr, Justice Maclean, 

1881 
Jan, 22. 


It is necessary for a conviction under s. 211 of the Pen&l Code that the 
false charge should have been made to a Court or officer having jurisdiction 
to investigate and send it up for trial. 

The accused, Jamoona, was charged under s. 211 of the Penal 
Code with having made a false cliarge of rape against one Sheikh 
Ahmed, with intent to injure him, before Captain Simpson, the 
Station Stafi' Officer of the Cantonment of Dorenda. 

It was pvoved that she did make the charge, and it was also 
proved that the charge was false ; and sh^ was sentenced to one 
year s rigorous imprisonment. 

The prisoner appealed to the High Court. 

The judgment of the Court (Hitter. and Maclean, JJ.) was 
delivered, by 

Hitter, J.— This case came before one of the Judges of the 
present Bench in the vacation, and it occuiTed to him that no 
charge was made to any one competent to act upon it. Enqui- 

* Crituiilal Appeal, No. 735 of 1880, against the order of H. L. Olipbunt, 
Esq., Judicial Commissioner of Chota N^agpore, dated the 18th September 
1880. 


In the matter op tub Petition op JAMOONA. 

THE EMPRESS p. JAMOONA.* 

Benal Code (Act XLV of 1860), s, 2\l^Making False Charge to Court or 
Officer having no Jurisdiction, 
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ries were, therefore, made as to the powers (magisterial or police) 
of the Station Staff Officer. 

From the papers within it will be seen that he has no such 
powers. 

The appellant appeared before Captain Simpson, Adjutant, 
11th M. N. I., and Station Staff Officer, and charged a non-com- 
missioned officer with rape. There was an enquiry, and the 
charge being found to bo false by the military authorities, the 
Commanding Officer caused the appellant to be prosecuted before 
the criminal auj^horities under s. 211. She was committed for trial, 
and convicted by the Judicial Commissioner under that sectiom 

We are of opinion that the appellant neither instituted, nor 
caused to be instituted, a criminal proceeding. She, no doubt, 
charged the non-commissioned officer with an offence; but the 
Station Staff Officer having neither magisterial nor police powers, 
as we are informed, it seems to us that s. 211 will not apply. 
We do not think it is unduly refining the words of the section 
to say that the false charge must be made to a Court or to an 
officer who has powers to investigate and send up for trial. 

We, therefore, set aside the conviction, and direct the appel- 
lant’s discharge. 

Conviction set aside. 

CRIMINAL REFERENCE. 


Before Mr, Justice Mitter and Mr. Justice MacUtan, 

THE EMPRESS v. NOBOCOOMAR PAL.* 

Bengal Excise Act {Beng. Act VII of 1878), s. 5S-^Sale by Licensed Vendor 
contrary to Terms of his License. « 

Section 53 of the Bengal Excise Act does not apply to sales by a licensed 
vendor contrary to the terms of his license. That section provides for a 
breach of the condition of a license not covered by the second clause of 
8. 59 of the Act. 

Nobocoomar Pal was summarily tried before tlie Magis- 
trate of Howrah, on a charge of having sold imported liquor 

* Criminal Reference, Nos. 3 and 6 of 1881, from the order of J. P. Grant, 
Esq., Sessions Judge of Hooghly, dated the 6th January 1881. 
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1881 by the bottle^ Tvithout a license empowering him to do so, and 
Empbess having, therefore, committed an offence under s. 53 of the 
Nobocoomab Bengal Excise Act (Beng. Act YII of 1878). At the time of the 
alleged offence, the accused held a license (under Form 4a of 
those prescribed under the Act by the Board of Beveiiue) em* 
powering him to sell only imported liquor, and that only by the 
glass, to be drunk only on the premises licensed, and not to be 
removed from them before consumption. The offence imputed 
to him was, that he sold imported liquor on several occasions 
by the bottle, delivering it to his customers at their own 
residences. 

He was found guilty under s. 53 of the above Act, and sen- 
tenced by the Magistrate to pay a fine of Bs. 200, and to 
rigorous imprisonment in default of payment. An application 
was made to the Sessions Judge, who considered the conviction 
illegal, and referred the case to the High Court under s. 296 
• of the Criminal Procedure Code. 

The judgment of the Court (Mitter and Maclean, JJ.) 
was delivered by 

Mitter, J. — The Magistrate of Howrah having convicted 
the petitioner, Nobocoomar Pal, of an offence under s. 53, 
Beng. Act VII of 1878 fThe Bengal Excise Act), and sentenced 
him to a fine of Bs. 200, and rigorous imprisonment in default 
of payment, an application was made to the Judge of Hooghly, 
in order th{^t the proceedings might be referred to this Court 
under s. 296, Criminal Procedure Code. 

In his application Nobocoomar Pal raised two objections 
to his conviction and sentence: first, that he held a retail license 
for sale of spirits, and could not, therefore, be convicted under 
s. 53 of the Act ; second, that he was not liable to rigorous 
imprisouibent in default of payment of the fine. 

Tlie Judge has referred the case to this Court, and his 
opinion is, that s. 59, and not s. 53, of the Act applies. He 
brings to notice certain informalities in the proceedings of the 
Magistrate, and recommends that the proceedings may be set 
aside, or the fine reduced to Bs. 50. 

We have carefully considered the papers sent up to us, and 
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have come to tho concIusioD, that g. 53 of the Act does'not apply to W8! 

this cage. It is not disputed, that Noboooomar Pal held a license Emass 
for retail sale of imported spirituous and fermented liquors, NoBOdoovis 
which is one of the two classes of licenses to which the Act 
refers. The license, however (No., 49 — 1 a) restricts him to 
sale hy the glass, and art. vi of the license confines the sale 
to his shop, and directs that the spirits, &c., shall be drunk 
on the premises. The Magistrate tliinks, that because Nobo- 
coomar had not a simple Retail Vend License (Form 4 b), and 
because he sold liquor by the bottle for consumption off the 
premises, he was justified in convicting him under s. 53. 

We concur with the Judge in his view, that s. 53 does not 
apply to sales by a licensed vendor contrary to the terms of 
his license. This seems to follow from a consideration of s. 60 
with 8. 53. If s. 53 were to be applied to wholesale sales by a 
retail licensed vendor, a fine of Rs. 500 might be imposed, 
whereas by s. 60, the maximum fine is Rs. 200 for that offence. 

Section 60 would be redundant if the construction put by the 
Magistrate upon s. 53 is correct, whereas it is, upon the con> 
struction we put upon it, quite consistent with the previous 
section and provides for a breach of the conditions of a license 
not covered by the second clause of s. 59. 

As has been said already, Nobocoomar held* a license for 
retail sale. An ordinary retail licensee might sell up to twelve 
quart bottles; but under its powers under s. 28, the Board of 
Revenue has regulated the conditions of Nobocoomof’s license, 
and limited him to selling by the glass, with a condition that 
the liquor shall be drunk in his shop. The information laid 
against him was, that he hud, on seven dates in April, May, 

.and July 1880, sold liquor by the bottle without a bottle 
license. This seems to be another modification of the ordinary 
retail license. * 

The proceedings before the Magistrate were held under 
chap, xviii of the Criminal Procedure Code. It is there* 
fore difficult to Say, whether there was legal evidence for any 
Conviction. In his summary and reasons the Magistrate alludes- 
to account-books, orders, and bills, os satisfying him that 
the offence was committed, It would have been beUer if the 
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iB9i Magistrate had summed up the evidence hj which the orders 
UlifPBEss and bills were proved, for their mere production is no evidence. 
Robogoomab Two of the orders refer to lemonade^ and we are not aware that 
this is an excisable article. 

We are unable to say for what offence the prisoner really 
was tried. The complainant'was not examined as required by 
8. 144 of the Procedure Code, and it is certain, that the seven 
offences mentioned in the information could not be dealt with in 
one trial, vide s. 453, Procedure Code. The omission to record 
the date of the commission of the offence in the register as 
required by s. 229, Procedure Code, is, therefore, a material 
error, and the whole case shows the necessity of recording 
the few particulars required by law in trials under chap, xviii. 

As we are unable, on the record as it stands, to say, that any 
offence has been made out for which the petitioner ought to 
have been convicted, we must set aside the conviction under 
* B. 53, Beng. Act VII, 1878. 

Conviction set aside, 

APPELLATE CRIMINAL. 

Before Justice Cunningham and Mr, Justice Prinsep, 

In the matter of the Petition or 811UMSHER KHAN. 

1881 

Fehy. 7. THE EMPRESS v, SHUMSHER KHAN.* 

Criminal Procedure Code (X of 1872), s. ^^—Confirmation of Sentence 
by Sessions Judge, 

Section 36 of the Criminal Procedure Code, as regards the necessity for 
confirmation of the sentence by the Sessions J udge, refers to cases in which 
the sentence of imprisonment is a sentence of upwards of three years, without 
including any additional sentence as to fine or whipping. 

The accused, who was a head constable, was charged with 
having received a bribe. The trial was held under the special 
powers conferred by s. 36 of the Criminal Procedure Code ; 
and he was found guilty of an offence under s. 161 of the 

* Criminal Appeal, No. 759 of 1880, against the order of A. C. Campbell, 
Esq., Deputy Commissioner of Goalpara, dated the 80th September 1880. 
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Penal Code^ and was sentenced to rigorous imprisonment for 1881 
three years^ and to pay a fine of Bs. 1^000^ or in default^ to In the mat* , 
suffer rigorous imprisonment for a further period of six months, potion?? 

The accused appealed to the High Court. ^*KhaS"^^ 

Baboo Rashbehary Ghose and Baboo Saroda Prosonno Roy 
for the appellant. 


The judgment of the Court (Cunningham and Frinsep, 
JJ.) was delivered by 

Cunningham, J.— We think that the appeal must be dis- 
missed, on the ground that there is no sufficient reason shown 
for calling in question the deliberate conclusion at which the 
Magistrate has arrived. 

With regard to the point that the sentence required the con- 
firmation of the Sessions Judge, we think that the words of 
8. 36 of the Code of Criminal Procedure must be construed to 
refer to cases in which the sentence of imprisonment is a 
sentence of upwards of three years, and to leave aside any 
sentence the Magistrate may pass as to fine or whipping. 

We, therefore, think that it is unnecessary for the sentence 
in this case to be confirmed by the Sessions Judge. 

The appeal is dismissed. ’ 

Appeal ’dismissed. 


Before Mr, Justice Miller and Mr, Justice Maclean. 

In tub matter of the Petition of JANOKINATII GUPTA. 

THE EMPRESS v. JANOKINATII GUPTA.* 

Police Act {V of 18C1), s. 29^ Overstaying Leave without permission. 

The failure of a Police constable to resume his duty on the expiration of 
his leave, does not constitute an offence under s. 29, Act Y of 1861. 

The accused, a Police constable, obtained leave of absence 
from his duties, which had expired on the 15th October 1880. 
He obtained no extension of leave, but did not return to 

* Motion, No. 9 of 1881, against the order of G. E. Buckland, Esq., Magis* 
trate of Howrah, dated the 17th December 1880. 
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1881 resume liis duties until the middle of December. He was 
Ik THE HAT- then charged with having committed an offence under 8.29, 

TER OK THE 

Petition op Act, V of 1861, by having overstayed his leave without per-: 

mission, and being found guilty, was sentenced to two months’ 
rigorous imprisonment. 

He petitioned the High Court against this conviction and 
sentence. 

Baboo Baikant Nath Doss for the petitioner. 

The judgment of the Court (Mitter and Maclean, JJ.) * 
was delivered by 

Mitter, J.— The petitioner, a constable, obtained a month’s 
leave, but failed to join his post at the expiration of that time. 
For this omission on his part he has been committed under s. 29,^ 
Act V of 1861, and sentenced to two months’ rigorous imprison- 
ment. 

We think the conviction is bad, because his failure to resume 
his duty on the expiration of the leave, does not, in our opinion, 
constitute an offence under the aforesaid section. 

The conviction is therefore set aside. 

Conviction set aside^ 

ORIGINAL CIVIL. 

Before Sir Richard Garlhf Kt., Chief Juslice, and Mr, Justice Pontifex, 

1881 KEDARNAUTH DOSS and another (Plaintiffs) v, PROTAB 

CHUNDER DOSS and others (Defendants).* 

Common Ancestor^Clam as Collateral II eir^-^ Evidence^ Amendment of 
I Record on Appeal, 

Where the plaintifl claimed as paternal uncle's grandson and only heir of 
iV, and the evidence showed that Ks father was one of three brothers, but 
it was not stated in the plaint, nor shown by the evidence, who was the father 
of the three brothers,— jHe/d, that the suit ought to be dismissed, it being 
incumbent on the plaintiff, claiming os a collateral heir, to show who the 
common ancestor was from whom be derived title. 
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A second plaintiff was added in the Court below, but no amendment was 1381 
made in the record, and the suit was dismissed with costs. An appeal being Kedae- 

brought, the original plaintiff failed to pay the costs, was made insolveht, and naxjth Doss 
the Official Assignee declined to proceed with the appeal. It was objected that Protab 
the appeal ought to be dismissed, there being no appellant on the record ; 
but the Court allowed the appeal to proceed, and the amendment ordered by 
the Court below to be effected. 

' Appeal from a decisiou of Buoughton> J.^ dated the 20th 
August 1880. 

The suit was brought for possession of a family dwelling-i 
Iiouse and laud in Calcutta. The plaiut stated that one Nobo- 
coomar Dhara was in his lifetime the absolute owner of the 
house aud laud in suit; that he died intestate and without issue 
in 1867, leaving his widow, Otulmoney Dossee, and the plain- 
tiff, his paternal uncle’s grandson, him surviving ; that Otul- 
mouey was in possession of the said house and land until her 
death, which took place in March 1879, when the defendants 
took possession of the premises and refused to give them up to 
the plaintiff, who submitted tliat, on the death of Otulmoney, 
he became absolutely entitled to the said house and land as the 
heir of Nobocoomar Dhara according to Hindu law. 

Eoylashmoney, the second plaintiff, was added during the 
hearing of the case. 

The facts material to tlie report are sufficiently set out in the 
judgment of the Court. 

The evidence having shown that Nobocoomar’s Tather had 
two brothers, who were stated to be dead, but it was not shown 
how their property had devolved, Broughton, J., thinking the 
plaintiff’s case very unsatisfactory, and remarking, amoitg other 
things, that none of tlie witnesses seem to know anything of 
the father of the three brothers,” dismissed the suit with costs. 

From this decisiou the plaintiffs appealed. 

Mr. Bonnerjee and Mr. Trevelyan fur the appellant Koylasb- 
money. 


Mr. Mittra and Mr. Lee for the respondents. 
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1 881 The following judgments were delivered 

BAOTH^Doas Garth, C. J.— I think that the judgment of the Court below 

Protab affirmed, upon the single ground that the plaintiH 

Chvbdgb has not shown who is the common ancestor through whom be 
l}oss ° 

claims title to the property in question from Nobocoomar Dhara. 

The case comes before us under rather peculiar circum- 
stances. The original plaintiff, Kedarnauth Doss, claimed as 
the sole heir of Nobocoomar Dhara ; but it tuimed out at the 
trial that if the plaintiff should make out his title to the pro- 
perty, his mother, the witness Eoylashmoney Dossee, would be 
entitled to a share of it. Upon this it was objected by the 
defendants’ counsel that her name ought to be added as a co- 
plaintiff*, and an order was made by the Court to that effect, 
although the plaint does not appear to have been amended. 

The decree of the Court below being then given for the 
defendants with costs, the plaintiff Kedarnauth did not pay the 
costs ; consequently he has been made an insolvent by the de- 
fendants, and the Official Assignee has declined to proceed with 
the appeal on behalf of the creditors. Koylashmoney Dossee is, 
therefore, the only appellant, and an objection was taken before 
us that as it did not appear upon the proceedings that she was 
a party to the record, the appeal should be dismissed. But we 
thought it right under the circumstances to allow the argument 
to proceed, upon the understanding that an amendment was to 
. be made by tlie proper officer in accordance with the order of 
the Court below. 


We have, therefore, properly speaking, to consider only the 
case of Eoylashmoney Dossee ; but as both plaintiffs claim under 
the same title, it will really be necessary to consider the whole 
case, as if Eedernauth had not become an insolvent. 

The plaintiff Kedarnauth claimed to be the heir of Nobo- 
coomar ll)hara, a# being the only surviving son of his paternal 
uncle’s daughter ; but it turned out in the course of the case 
that he had a brother, who is now dead, and who, if he had 
lived, would have been his co-heir. This brother’s share, if he 
had any, would now have passed to his mother Eoylashmoney, 
and this is the reason why she was ordered to be made a co- 
plaintiff. 
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Kojlaslimoney was Iierself called as a witness at the trial ; 
and if her story is to be believed^ she proved the following 
facts 

Bammoliun, Bamjoy, and Rainbuddo were three brothers; 
Koylashmoriey herself was the only daughter of Bamjoy, and 
her fatlier and mother were both dead. Bammohun left no 
children^ and lie and his wife are both dead ; but Bammohun’s 
mother, although an old woman, is not proved to be dead. 
Bambuddo, wlio would seem to have been known by other 
names, was the father of Nobocoomar, who died without issue, 
and his wife is dead also. 

Several points were raised in the Court below and pressed 
upon us here by the defendants’ counsel with regard to the in* 
sufficiency of the evidence ; but I would decide the appeal upon 
this one point only. 

The common ancestor is of course alleged by the plaint to 
have been the father of the three brothers ; but it is not shown 
who or what he was, nor is even his name mentioned. No in* 
formation whatever has been giveu to the Court respecting him, 
and no sufficient reason lias been suggested why such a mate* 
rial element in the case has been omitted. It is certainly very 
remiu'kable that Kojlaslimoney, if her story be true, should not 
know who her father’s father was ; and it does not appear that 
any steps have been taken io ascertain that fact. 

It must be borne in mind, that the brothers would not have 
inherited directly from one another, but through tbeir father; 
and that the father would, if alive, be entitled to the property 
in question before Bamjoy. In this respect the rule of Hindu 
law is similar to the law of England since the Statute 3 and 
4 Will. IV, c. 106, 8. 5 ; and I believe that the rule of evidence 
there in cases like tiie present is correctly laid down in the 
last Edition of Roscoq's Nisi Prius Evideiicep. lOLO, that where 
the plaintiff claims as a collateral heir, he is bound to allege and 
prove his title through the common ancestor in all its stages; and 
one most important stage is of course tlie common aucestor 
himself. 

It is obviously only fair to the defendants that this rule 
should be strictly observed ; because although Bamjoy, Bam- 
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1881 ' mohun, and Bambuddo may be aaid and beliered by the wit* 
Esdab- uessea to be three brothers, it is possible that they may in fiwt ' 
HAOTH 088 related in some other degree, or that their legiti- 

macy may be doubtful, or that they may have other brothers. 
Dobs. ^|io, if alive, would take as heirs in priority to the plaintiffs. 

I think, therefore, that, u]ion this ground alone, the appeal 
slionld be dismissed with costs on scale 2 . 

PONTIFEX, J. — I agree with Broughton, J., that the evi- 
dence is untrustworthy and insufficient to entitle the plaintiff 
to a decree. 

It seems to me incredible that Koylashmoney should not 
know her grandfather’s name. But it may have been material 
to suppress it, as it might have given the defendants a clue. 
In my opinion the plaint ought to have stated the descent from 
a common ancestor, and the evidence ought to have supported 
Such statement. 

Then the failure of the male plaintiff to present himself as a 
witness is very gravely suspicious. Accordiug to the evidence 
of tlie Doctor, his father-in-law, Nobocoomar arranged his 
marriage and acknowledged him as his nephew. But if this is 
true, it must have happened immediately before Nobocoomar’s 
death, and tlie necessary consequence must have been that the 
male plaiutiff must have performed Nobocoomar’s shrad. 

Now the evidence does not show tliat he did perform the shrad, 
and accordiug to the evidence the defendants must have been 
aware from being in the house whether he did so or not. If he 
had presented himself as a witness, the first question would have 
been — Did you perform the shrad or not ; and if not, why not ? 
It seems to me that he could not face this question ; and not 
only do I think the evidence is insufficient to give the plaintiffs 
a decree, but I also have a very grave suspicion that the whole 
case is untrue. I 

Appeal dismissed. 

Attorney for the appellant Koylashmoney : Mr. E. 0. Moses. 
Attorney for the respondents: Baboo N, C. Burral. 
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‘Before Sir Richard Oarth, Rl, Chief Justice^ and Mr, Justice Pontifex* 

ABDOOL PUTTEll MOULVIE (Dbpbndant) ZABUNNBSSA 
KQATUN (Plaintipf). 

Mahomedan Law^Husband and Wife^Maintenance-^Decree for past 
Maintenance, 

In a suit for maintenance by a Mahomedan wife against her husband, where 
there was no decree or agreement fur maintenance before suit,— JEfehi, reversing 
the decision of the Court below, that the decree should not have awarded past 
maintenance, but that maintenance should have been made payable only from 
the date of the decree. 

Held also, that future maintenance should have been given only during the 
contiiiuanee of the marriage, and not during the term of the plaintlft's 
natural life. 


Appeal from a decision of Wilson, J., dated the 20th 
July 1880. 

This suit was brought by the respondent Zabunnessa Eha- 
tun for dower and maintenance. She stated in her plaint that 
she was married to the defendant fai Calcutta on the 12th 
March 1874 ; that on the same day, and in consideration of the 
marriage, a kabinaiiiah or settlement was executed, by which 
defendant promised to pay her Rs. 10,000 on demand by way 
of dower ; that she cohabited with him until the end of Decem- 
ber 1877, when he left her, and had not since contributed any- 
thing to her maintenance. In November 1878, she demanded 
payment of her dower, and of the sum of Rs. 100 per month 
for her maintenance from January 1878, and tiiat the defendant 
should make provision for her future maintenance at the same 
rate, as long as ho should not cohabit with her. 

Tlie defence was, that the defendant’s signature to the kabinamah 
had been obtained by the plaintiff’s father fraudulently misrepre- 
senting the status of the plaintiff among Mahomedans, which the 
defendant found afterwards to be much lower than his own ; that 
the dower was not wholly payable on demand, but that a portion 
of it w'as deferred dower, and the kabinamah had been altered 
in that respect ; that the plaintiff was not entitled to maiutou- 
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1883 ance^ as slje had never lived with the defendant and the marriage 

ABDooLFuT-had never been consummated. The defendant appeared in 

TEHMOULYIB 11. 

r. person at the hearing. 

Zabunbebsa 

Khatun. Wilson, J., gave the plaintiff a decree for the dower and 
for Bs. 1,400 for arrears of maintenance, from March 18V8 
until the end of June 1880, at the rate of Bs. 30 a month; 
and it was further ordered, that the defendant should pay 
monthly to the plaintiff, during the term of her natural life, 
Bs. 30, from the 1st July 1880, for her maintenance and 
support.” 

From this decision the defendant appealed. 

Mr. Piffard for the appellant. 

Mr. Bonnerjee and Mr. Trevelyan for the respondent. 

The judgment of the Court (Gakth, C. J., and Ponti- 
FEX, J.) was delivered by 

Gauth, C. j. — T he only material question which we are 
called upon to decide in this appeal, is as to the maintenance. 
The plaintiffs right to the dower is hardly disputed. 

Mr. Piffard certainly contended, in the first place, that the 
defendant was 'placed at a great disadvantage at the trial in 
consequence of being obliged to conduct his own case ; and 
urged that the Court should allow him a new trial upon pay- 
ment of costs. But there is clearly no ground for this con- 
tention. The defendant has never applied for a new trial in 
the Court below, and any disadvantage under which he has 
laboured is due to his own default. 

With regard to the question of maintenance, Mr. Piffard 
does not object to the amount of the monthly allowance ; but 
he contends that t^e decree is erroneous in two respects : first, 
that no order ought to have been made for past maintenance ; 
and second, that it should have been made payable, not during 
the plaintiff’s natural life, but only during the continuance 
of tlie marriage. 

As the defendant conducted his own case at the trial, it would 
appear that the attention of the learned Judge was never called 
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to either of these points ; but upon reference to the authorities, tMl 

we think that Mr. Piffard’s contention is well founded. Abdool'Pto* 

TBHMoULtll 

As to the first point, the law is stated thus in Baillie’s Digest, 
p, 443 “ When a woman sues her husband for maintenance for 
a time antecedent to any order of the Judge or mutual agree- 
ment of the parties, the Judge is not to decree maintenance for 
the past.” And the same rule is laid down in much the same 
terms in the Hedaya, Vul. I, p. 398, and quoted in the Tagore 
Law Lectures for 1873, p. 453. We think, therefore, that as 
in this case no decree or agreement for maintenance was made 
before this suit, the maintenance should have been made 
payable only from tlie date of the decree. 

We think it also quite clear that maintenance can only be 
payable during tlie continuance of the marriage. 

The decree will, therefore, be modified accordingly, and as 
the appellant has partially succeeded*, we think that the parties 
should pay tlieir own costs of this appeal. 

Decree varied. 


Attorneys for the appellant: Messrs. Dhur and Dhur, 
Attorney for the respondent : Mr. Leslie, 


INSOLVENCY JURISDICTION. 


Before Sir Bichard Garth, Kt., Chief Justice, and Mr, Justice Pontifex, 

In the matter of MORGAN and another (Insolvents). 

^ 1881 

E. S. GUBBOY V. A. B. MILLER. Jan, 18, 19, 

4*20 j* 

Insolvent Act (11 and 12 Vict.^ c, 21\ s. 1,% ^Reputed Ownership-^fossemon, Feb, 7. 
Order, or Disposition-- Consent of True Owner— Partner out of Juriedic- 
tion— Mortgage of Chattels— Priority, 

In 1878 the members of the firm of A and Co. mortgBjKed the live and dead 
stock, chattels, and efiects belonj^ing to the firm to B, the mortgage deed 
containing a clause to the effect that as long as there was anything due on the 
mortgage the mortgaged property should be treated and considered as the 
property, and in the order and disposition, of the mortgagee. A and Co. sub* 
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1881 sequently obtained farther advances fromr /i : at this time A was residini; out 

In THE of the jurisdiction of the Court, and the instruments creating the further 

^MobSan charges were signed by hia attorney. C and D, the two members of the firm 
residing in Calcutta, remained in posession of the mortgaged property up to 
the 10th May 1880, when they became insolvent, and their property was vested 
in the Official Assignee, who entered into possession. On the 12th May the 
mortgagee also entered into possession. On the 26th June the remaining 
partner of the firm, returned to Calcutta and filed his petition of insolvency. 

Upon a petition by the mortgagee claiming to be paid his mortgage-money 
in priority to the other creditors of the firm, — 

Held, that the goods and chattels of the firm which were covered by the 
mortgage and further charges did not vest in the Official .^signee upon the 
insolvency of C and D. 

Reynolds v. Bowley (1) and Ex parte Dorman (2) followed : In re Hill 
Ex parte Lepage (3) distinguished. 

Appeal from a decision of Broughton, J., dated 24th July 
1880. 

In this case it appeared that Richard Morgan, William Forbes, 
and Thomas Smith carried on business, as livery stable-keepers, 
in Calcutta, under the style of ‘‘ Thomas Smith and Co.’' The busi- 
ness was carried on by Morgan and Forbes, Smith taking no 
part in the management, and residing in England. On the 5th 
May 1878 Morgan, Forbes, and Smith mortgaged all the live 
and dead stock, chattels and effects, good-will, debts, and sums 
of money outstanding, belonging to the business, to one Elias 
Gubboy, to secure the repayment of the sum of Rs. 35,000, 
with interest. The mortgage-deed contained a proviso, that 
as long as any money remained duo on the mortgage, the mort- 
gaged property should be treated and considered as the property 
and in the order and disposition of the mortgagee. On the 27th 
May 1878, and the 24th April 1879, further advances were made 
to the firm by Gubboy. These further charges were executed on 
behalf of Smitlj by his attorney. The mortgaged property 
remained in the posses, sion of the mortgagors. On the 10th 
May 1880, Morgan and Forbes filed their petition in the Court 
for the Relief of Insolvent Debtors, and their estate and effects 
vested in the Official Assignee, who entered into possession. On 


(1) L. R., 2 Q. B., 474$ in the Court (2) L. R., 8 Ch., 51. 
below, 41. (3) Poet^ p. 636, note. 
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the 12th May, the mortgagee’entered into possession. On the- ' 1881 
26 th' June, Smith returned to Calcutta and filed his petition. 

The mortgagee now filed a petition, praying that the property Uobgah.. 
comprised in the mortgage might be sold, and that his claim 
might be satisfied in priority to that of the other creditors. 

He contended, that the mortgaged property was not, by the 
consent of the true owners, in the possession, order, or disposi- 
tion of the insolvents as reputed owners, within the meaning of 
s. 23 of the Insolvent Act. 

Mr. PhiUips and Mr. Trevelyan for the petitioner. 

Mr. Kennedy for the Ofiicial Assignee. 

Mr, B. Allen for an opposing creditor. 

Mr. Phillips. — Section 23 of the Insolvent Act does not affect 
the mortgagee. This case comes within the principle laid down 
in Reynolds v. Bowley (1), which decides, that where one part- 
ner allows the other, bond fide, to carry on the business osten- 
sibly as his own, on the bankruptcy of the latter, the share of 
the dormant partner in the partnership stock -in-ti’ade cannot 
be dealt with as in the possession, order, or disposition of the 
bankrupt as reputed owner with the consent of the true owner. 

Here Smith was not insolvent at the time of the insolvency 
of the other partners. In Ejc parte Borman (2), the Lords 
Justices held, that the clause relating to goods in the.poMession, 
order, or disposition of a bankrupt is confined to cases where the 
bankrupt is in the sole possession of goods as the sole reputed 
owner ; and they say,— “It is obvious that if the clause was 
held to apply to every case whore goods, with the permission 
of the tme owner, are left in the possession of a bankrupt, jointly 
with others as reputed owners, great injustice would* be done 
in every case in which goods are left in the possession of a 
firm, one of whose members becomes bankrupt. It surely never 
could, have been intended that if goods are left by the true 
owner in the possession of the firm of A and B, of whom A 
becomes bankrupt, but B remains solvent, the goods should 
(I) L B., 2 Q. B., 474 ; in the Court below, M., 41. (2) L. B., 8 Oh SI. . 
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1881 become the property of A divieible among his creditors ” That 
iNTHB case was approved of in In re Bainbridge (1), where it was 
*Moboak.*^ pointed out that Ryall v. Rowles (2) is no longer law. 

Mr. Kennedy for the Official Assignee.— At the time when 
the petition was filed, so far as the ^mortgaged property was 
the property of Oubboy, the insolvents had, by the consent 
and permission of the true owner, in their possession, order 
or disposition, goods and chattels, of which they were the 
reputed owners, and of which they had taken upon themselves 
the sale, alteration, or disposition as owners. Such goods and 
chattels, therefore, became their property, so as to become vested 
in the Official Assignee. There was nothing to interfere with 
the management, sale, order, or disposition of the insolvents; 
and they did in fact deal with the property as owners. The 
insolvents, therefore, had in themselves the management of 
the property. The cases of Reynolds v. Rowley (3) and Ex parte 
Dorman (4) are distinguishable. This case comes within the 
principles laid down in Ryall v. Rowles (2). It has been said 
on the other side that Ryall v. Rowles (2) has been overruled. 
But in In re Bainhridge (1), which is cited as an authority 
for that proposition, it was merely said, that the law had 
been altered by statute, not that Ryall v. Rowles (2) had 
been overruled. The law laid down in Ryall v. Rowles (2) 
is untouched. In In re Kill (5), decided by Pontifex, J., 


(1) L. R„ 8 Ch. Div., 218. 

(2) 1 Ves., Sen., 375; S. C., I 
Atk., 164. 

(3) L. R., 2 Q, B., 474; in the 
Court below, 2d., 41. 

(4) L. R., 8 Ch., 51. 

(5) In re HILL. 

Ex parte j^EPAUE, 

In this case one J^epage sold his 
business, which was carried on under 
the name of “ C. Lepnge & Co to 
three persons, named Barham, Hill, and 
Seymour. The name of the firm was 
immediately changed to ** Barham, 
Hill, & Co." Fart of the purchuse-mo- 
iiey remained outstanding, and the 


goodwill, stock-in-trade, shop -fixtures^ 
and book-debts of the business were 
mortgaged to Lepnge by liis vendees, 
subject to a proviso for redemption on 
payment witbin seven years of the 
principal sum secured and interest. In 
1870, Seymour, with the consent of 
Lepage, sold bis share in tbe business 
to one Thomson, who agreed to become 
liable to Lepage for all claims which 
Lepage might have against Seymour.' 
In 1871, the share of Barham (who was 
dead) whs sold by his executor to Hill 
and Thomson, who agreed to become 
liable to, Lepage in respect of sneh 
share. In ISJl, Hill JMid Thomson 
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August 14ti, 1874, one Lepage, the original owner of a business, 
sold it to three persons, taking from them a mortgage of the 
stock-in-trade, etc., and leaving them in possession. Ultimately, 
the partners consisted of Hill, the insolvent, and one Hogan, who 
was a dormant partner and lived out of the jurisdiction. The 
whole of the property remained in the possession of the insol- 
vent, with the consent of Hogan. Ex puHe Dorman (1) and Rey-^ 
nolds V. Rowley (2) were cited, and it was argued that the 
principle of those cases prevented the property from being in the 


executed a bond in favor of Lepage, 
for the purpose of securing the sum of 
Rs. 24,936 then due to him on the 
mortgage ; and to secure certain other 
sums due by them to him, gave him 
their joint and several promissory note 
for Rs. 27,648. In December 1871, 
Thomson left India owing to ill-health, 
and shortly af terwards sold his share to 
one Hogan, remaining however liable 
to Lepage. Thomson was never ad- 
vertised out of the 6rm in consequence 
of a private arrangement between him- 
self and Hogan, who was admitted as 
a dormant partner. In 1873 Hill 
became' insolvent, and filed his peti- 
tion. Lepage filed a petition cluiiuing 
priority. 

Mr. Phillips for Lepage. 

Mr. Kennedy and Mr. Evans hv the 
Official Assignee. 

Mr. Watson for Hill. 

PoNTiPEx, J.— Lepage claims to be 
not only a creditor of the estate, but a 
secured creditor. He claim.s under a 
deed which provided that he was not to 
be paid for seven years, 'fhe property 
was left in the positession of Hill. Mr. 
Phillips says, that the property was 
not in his possession with the coii- 

(1) L. R.,8Ch.,51. 

(2) L.R.,2Q.B.,474; ii 

(3) l2C.Bv,N.S.6fi9. 


sent of the true owner. The proviso in 
the deed does not afiect his posses- 
sion V. Bowley (2); Spaek* 

man v. Miller (3). 

The claimant has consented to Bar- 
hum, Hill & Co. being in possession of 
the property mortgaged to him, and 
if it remained so, he could not take. 
Mr. Phillips has cited Ex parte Dor- 
man (1) and Reynolds v. Bowley (2), 
In both these cases the possession of 
the property was the possedlion of 
both partners, and therefore was not 
such a sole possession, order, or dis- 
position as required by s. 23 of the 
Insolvent Act. This case is difierent. 

9 

Hogan was out of the jurisdiction, and 
was a dormant partner. Neither of the 
authorities cited would operate to en- 
able the Official Assignee to succeed in 
any action against lIog:il, and 1 do 
not see why Lepage is to be in a better 
position. The only person in whose 
possession, order, or disposition the 
goods were, was Hill. • 

Proof allowed subject to adjustment 
of the amount with the Official Assig- 
nee, In care of difference, to be referred 
to the Court. Preferential right dis- 
allowed, and the petitioning creditor 
to take rateably with the other credi- 
tors. 


the Court below, i3L, 41. 
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orJer and disposition of HilL But Fontifex, J., held, that the ' 
goods were in the order and disposition of Hill only, and that 
Lepage had no preferential right. Beynolds v. Bvwley (1) is the 
'case of a dormant partner, but what was there held wai8, that 
the dormant partner was actually in possession. He was not a 
mortgagee, the whole of tthe property belonged to him, that is 
to say, was in the order and disposition of the insolvent partner. 
Here the person who claims leaves the property in the disposi- 
tion of persons who are insolvent. Gubboy was the true 
owner, and the property was in the order and disposition of the 
insolvents. Gubboy had the power to resume his rights, to take 
the property out of the possession of the persons to whom he had 
entrusted it, and therefore he was the true owner. In Ex parte 
Dorman (2), the property was in the possession of the solvent 
partner as well as in that of the insolvent partner. But the case 
is different here. The property was in the possession of the insol- 
vent partners alone. Here the horses were kept for the purpose 
of being hired out, and the fact that the insolvents did let 
them^ut would strengthen the belief of the creditor that the 
insolvents were the actual owners. The interest of the partners 
in the partnership property was such as to be within their 
order and disposition, and they did deal with and di.spose of 
it; Hornshy ‘v. MUler (3). With respect to the rights of the 
mortgagee in substituted property, the mortgage-deed provides, 
that the mortgagors shall make over the live and dead stock, 
etc., to t[ie mortgagee on demand in writing. That might 
include substituted and additional stock. But the right does 
not arise until demand in writing has been made, and there is 
no evidence of any such demand. 

Mr. Allen for an opposing creditor. — This case is within 
the mi^hief which the Insolvent Act endeavours to prevent. 
Credit was acq||iired by the insolvents having possession of and 
dealing with the property. My clients dealt with the insolvents 
upon the faith that the property in the possession of the insol- 
vents was their own property. It was in their visible posses- 


(1) L. R., 2 Q. B., 474 ; in tbe Court 
below, Id., 41. 


(2) L. R., 8 Cfa., 61. 
'(3) 1 B. & E., 192. 
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sion, and was actually dealt with by them as owners, at least, 
so £»* as regarded the public : Ex parte The Union, Bank of 
Manchester, In re Jackson (1). Smith was neither in possession, 
nor exercising any rights of ownership. The mortgagee was 
the true owner. The three partners executed the mortgage, 
conferring the ownership on Gubboy. He allowed the property 
to remain in the possession of the insolvents; therefore, on 
the plain construction of s. 23, the property was in the posses- 
sion of the insolvents with the consent and permission of the 
true owner. The case is clear, unless it is to be considered as 
affected by the English authorities. Reyndds v. BowUy (2) 
is distinguishable. The real reason of the decision in that case 
was, that, on the facts, the Court could not say that it came 
within 8. 123 of 12 & 13 Viet., c. lOd. The person in whose 
po.ssession the property was, was both real and reputed owner. 
His sister was also real owner jointly in possession with him. 
She had transferred none of her rights. See the judgment of 
Phear, J., in In re Agaibeg (3). Ex parte Dorman (4) is also 
distinguishable. There the property was in the reputed owner- 
ship of the infant. Here Smith is out of po.ssession, and out of 
the jurisdiction. He is really insolvent. Had he been here, 
there would have been no difficulty. Does the fact of his absence 
improve the mortgagee’s position? He has parted with his 
right as owner. 

Mr. Phillips in reply. , 

Broughton, J. (after stating the facts of the case, continued).— 
The Official Assignee contends, that the property was in the 
possession, order, and disposition of the insolvents within the 
meaning of the 23rd section of the Insolvent Act, and must be 
deemed to be the property of the insolvents, Morgan and 
Forbes. 

If the Official Assignee is wrong in this contention, it follows 
that the substantial partner of a business in Calcutta may 
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(1) L. R., 12 Eq., 854. 

(2) L. B., 2 Q. B., 474 ; in the Court 
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(3) 2 Ind. Jnr., N. S., 340. 

(4) L. B., 8 Cb„ 31. 
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In thb ness for its full value, and leave his partners, who may be men 

ISloBOAN. without any or with very little capital, to carry on the business 
on the same scale as before, while the mortgagee, who is the 
real owner, may lie by ; and if he only steps in after the partners 
here have filed their petitions, but before the partner who is 
absent has time to come out and do the same, may sweep away 
the whole of the assets of the partnership, and leave the other 
creditors, who may have dealt with the firm on the credit of its 
apparent wealtli, with nothing. It seems ta me that this is a 
state of things directly in conflict with the spirit of the 23rd 
section of the Insolvent Act, which is intended to prevent 
traders trading on fictitious credit. Nevertheless, if the law 
is so, it must be obeyed ; and Mr. Phillips, on behalf of the 
mortgagee, contends, upon the authority of certain cases decided 
in the English Courts upon similar sections of the Bankruptcy 
Acts, that so it is. 

The words of s. 28, upon which the question turns, are these : — 

“ If any such insolvent shall, at the time of filing the petition, 
by the consent of the true owner thereof* have in his possession, 
order, or disposition any goods or chattels, Avhereof such in- 
solvent is reputed owner, or whereof he has taken upon him 
the sale, alteration, or disposition as owner, the same shall bo 
deemed to be the property of such insolvent so as to become 
vested in the Official Assignee of the Court by the order made 
in pursuance of the Act.” 

The first case upon which Mr. Phillips relies, in order of 
date, is the case of Reynolds v. Bowley (1). 

In that case the plaintiff was the sister of Mr. T. H. Reynolds, 
a cowkeeper, who was adjudged bankrupt on the 9th December 
1864. The defendants were the creditor’s assignees. 

The plaintiff an(f her brother owned a number of cows and 
the stock of a dairy farm, in equal shares ; and they entered 
into a written agreement to carry out the business with an equal 
share in the profits. They agreed to take the fann on a 14-years* 
lease, and in the case of the death of Mr. T. H. Reynolds, 

♦ (1) L. B., 2 Q. B., 474 ; in the Court below, Id,, 41. • 
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the plaintiff was to retain her interest or share in the lease. 
The plaintiff also agreed to be a sleeping partner, the business 
to be conducted and carried in the name of T. H. Reynolds. The 
lease was granted to T. H. Reynolds alone. They both resided at 
the farm-house. The plaintiff did not interfere in any way with 
the management of the business, but devoted her whole time 
and labor to assisting her brother. It was not generally kno^ 
that the plaintiff was a partner, although it was known to their 
relatives and friends, and to some of the tradesmen in the neigh- 
bouring town, Swindon. The plaintifi and her brother drew 
equally on account of tlieir sliares in the profits. 

On November 16th the brother being embarrassed on account 
of a bill accepted by him for a brother, absconded, and then 
committed an act of bankruptcy, of which the plaintiff had notice ; 
but she remained on the farm selling the milk, &;c., until the 
property was seized by the messenger of the Court. 

On the 9th of December, T. H. Reynolds was adjudicated a 
bankrupt, and the defendants were appointed creditors-assignees, 
and the messenger seized the stock on the same day under the 
usual warrant. On the 10th of December, notice was given to the 
defendants that the plaintiff claimed an interest in the stock. In 
January 1865 the defendants, under an order of tlie Court, sold the 
stock. Under these circumstances, the Court of Queen's Bench 
held, on the authority of the decided cases, but with some doubt, 
that the stnck was in the possession and order and disposition of 
the bankrupt with the consent of the true owner, and might be 
dealt with under s. 125 of 12 and 13 Viet., c. 106, a section similar 
in its terms to the 23rd section of the Indian Insolvent Act. But 
this decision was reversed by the Court of Exchequer Chamber. 
The Chief Baron adopted the words of Baron Parke in Load v. 
Green (1), viz., that the true owner must be one person, and the 
apparent owner another person, in order that the property might 
pass to the creditors-assignees; and that, as the brother, who was 
bankrupt, and the sister were equally entitled to possession and 
equally owners, the section did not apply, Mr. Justice Willes 
and Baron Bramwell came to the same conclusion as the Chief 
Baron, but put it on the ground that the bankrupt was not in 

(1) M. and W., 216, seep. 223. 
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fact in sole possession of the property; his sister was as much in 
possession as he was. 

The case of Ret/nolds v. Bowley (1) diflfers from the present case 
in this particular, namely, that the property was in the posses- 
sion of the bankrupt. In the present case, the third partner, 
Thomas Smith, acting by hiiJ attorney, had mortgaged the pro- 
perty to the present claimant, who was the true owner — Ex parte 
Union Bank of UanchesteT, in re Jackson (2). 

But then it is said that the property was not in the order and 
disposition of Morgan and Forbes, but of the three partners — 
Smith, Morgan, and Forbes ; and at the date of the insolvency of 
the two latter, Smith was not insolvent, so that the mortgagee 
had a right to come in and claim the property on the 12th of 
May, and the case of Ex parte Donmn (3) is relied on. 

In that case Dorman, the landlord, let his house to a partner- 
ship, consisting of two partners — Lake and Clench. Clench was 
a minor. There were certain trade fixtures, and there was some 
machinery in the house used in the business of the partnership, 
the two partners being in possession. 

On the 29th September 1871, both Lake and Clench commit- 
ted an act of bankruptcy. On the 23rd November Lake was 
adjudicated bamkrupt, but no petition in bankruptcy was pre- 
sented against Clench on account of his infancy. Dorman claimed 
the machinery, plant, and type comprised in the lease ; but it was 
ordered by the Registrar in Bankruptcy, sitting as Chief Judge, 
to be made over to the Trustee in Bankruptcy. From this order 
Dorman appealed. The words of the section of the Act upon 
which this decision rested (32 and 33 Viet., c. 11, s. 15, cl. 5) 
are similar to those of s. 23 of the Indian Insolvent Act, and 
the Lords Justices held, that the clause was confined to cases 
where the banki'upt is in the sole possession of goods as the sole 
reputed owner. ^The judgment was delivered by Sir George 
Hellish, who gave his reasons for the decision very fully. He 
said It is obvious that if the claim was held to apply to 
every case where goods, with the permission of the true owner, 


(1) L. R., 2 Q. B., 474 ; in the Coart below, /d., 41. 

(2) L. R., 12 Bq., 854. (3) L. R., 8 Ch., 51. 
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firm, one of whose members becomes bankrupt. It surely never mobgak. 
could have been intended that if goods are left by the true 
owner in possession of the firm of A and £, of whom A becomes 
bankrupt, but B remains solvent, that the goods should become 
the property of A, divisible among his creditors. Cases have 
happened in which one member of a most wealthy and solvent 
firm has, from his private extravagance, become bankrupt, and 
surely it would be absurd that all persons who had trusted the 
firm with the possession of their goods should be deprived of 
their property. Then does it make any difference that in this 
particular case the person who was in possession of goods with 
the bankrupts as reputed owners was an infant ? We think it 
makes no difference. The fact of Clench being an infant did not 
prevent him from being in possession of the goods jointly with 
Lake, nor from being one of the reputed owners of the goods. 

The lease to him was not void, but only voidable, and Lake 
having knowingly entered into a contract of partnership with an 
infant, could not deprive him of his rights as a partner. It was 
argued, indeed, that the case came within the mischief against 
which the order and disposition clause was intended to provide, 
and we think it must be admitted that it does; but still a con- 
sistent construction must be put upon the clause, and we think 
it must be construed either as confined to cases in which the 
bankrupt is solely in possession, or as extending ^to all cases 
in which the bankrupt is in possession jointly with others. 

There are no words in the clause which enable -us to distin- 
guish between cases which we might think within the mischief 
intended to be prevented, and cases to which the clause was 
plainly not intended to apply. We cannot, for instance, make 
a distinction between cases in which the pai'tner of the bankr^t 
is solvent, and cases where he is insolvent, though for some cause 
he is not made bankrupt ; or between cases in which the partner 
of the bankrupt is an infant and cases in which he is of full age.” 

This decision was followed by the Chief Judge in Bankruptcy, 
Vice-Chancellor Bacon, who said:— ** The Act of Parliament is 
perfectly clear, and ev<3n if I had not the assistance of Ex parte 
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1881 Dorman (1), and if I was not bound by that case, I should act 
In the upon it. It is as clear as anything can possibly be.**— /n re 
Morgan. Bainbndge (2). 

'The Lord Chief Justice of England, in deciding the case of 
Reynolds v. Bowley (3), in the first instance pointed out that there 
might be cases of hardship on either side ; and from the judg- 
ment in Ex paiie Dorman (1) it must be taken as decided in Eng- 
land, that the section must receive a consistent construction, inde- 
pendent of the circumstances of the particular case ; and as the 
Indian. enactment is an Act of Parliament identical in its terms, 
and having the same object, these decisions are, I conceive, bind- 
ing upon me ; and the reasons upon which they proceed must 
also be admitted, as Mr. Phillips contends, to be unanswerable. 

There is, however, a marked diflerence between the present 
case and the two cases of Reynolds v. Boivley (3) and Ex parte 
Dorman (1). In both these cases the partners were actually in 
possession and on the premises. Here one partner was absent from 
the country, and the only persons who were in actual manual 
possession of the property were the two insolvents. This, it seems 
to me, must be the pos.se.ssion contemplated by the Statute, the 
object of which is to prevent a trader actpiiring a false credit 
by having in his visible possession another persons property. 

In the present case there is a clau.se in Mr. Gubboy*s mort- 
gage to the effect, that as long as there is any money due to him 
upon it, the stock-in-trade upon the premises in the occupation 
of the insolvents shall be treated and considered as the property 
and in the order of Mr. Gubboy, the mortgagee. Mr. Phillips 
has drawn my attention to this clau.se, but he does not to any 
extent rely upon it ; he rather puts his argument on the decisions 
of the English Courts in the cases I have quoted. I should hold 
that the clause itself cannot override the Act of Parliament, 
a^ that the parties cannot make a contract, the effect of which 
wuld be, if it wefe upheld, to deprive the public of the benefit 
of a law enacted for their protection. 

Mr. Gubboy did, however, himself rely upon this proviso and 
abstained from taking actual possession of the premises until 

(1) L. R., 8 Ch„ 51. (3) L. R., 2 Q. B., 474 ; in the Court 

(2) L. R., 8 Ch. Div., 218. below, Id., 41, , 
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after the 10th May, when Messrs. Morgan and ForbAg filed their 
petition, and when the vesting order on that petition was 
made. 

It is said that the fact that the firm was carried on in 
the name of T. H. Smith, and not in that of the other part* 
iiers, supports the contention of Mr. Gubboy. That argument 
is, I think, answered by observing, that it is a matter of notoriety 
that partnerships are often carried on in the names of persons 
who have long ceased to have any connexion with the business. 
The question seems to me to be — “ To whom was credit given 
and the answer is — “ To the ostensible partners, Messrs. Morgan 
and Forbes.” And the further question is— ‘ Why was that credit 
given to them ?” the answer is — Because they appeared to be 
the owners of a large stock of horses and carriages of their own, 
dealing with them as their own on the premises in which they 
were in visible occupation.” It cannot be supposed that Mr. 
Allen’s client, a native dealer in hay and straw, would have, 
allowed Messrs. Morgan and Forbes to run up a bill to the 
amount of Rs. 10,000 if he had known that the real owner 
of the property was Mr. Gubboy, with whom he made no con- 
tract, or that Mr. T. Smith, who resided in England, was in 
possession of the property. On this ground, I am of opinion 
that this case can be clearly distinguislied from Aho cases relied 
on for the mortgagee. .Ido not come to this conclusion in the 
absence of authority. I refer to the observation of Mr. Justice 
Willes in the case of Reynolds v. Bowley (1), who says: — *'1 am 
clearly of opinion in accordance with the conclusion *of the Lord 
Chief Baron, that the fact of a business being carried on in the 
name of an ostensible partner does not necessarily make a 
reputed ownership in the partner whose name is used. ' Such a 
partner may or may not be — I think in this case he was not — a 
reputed owner.” . 

I have said that, in my view, the use of the name Thomas 
Smith ” is not material. Messrs. Morgan and Forbes might call 
themselves Thomas Smith and Co, if they wished to do so, and 
ilid not infringe the rights of others in so doing ; and I think 
this is one of those cases to which Mr. Justice Willes refers, and 
(1) L.*R.,2Q. B., 474; seep. 481. 
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1881 that 1 have his authority for holding that Messrs. Morgan and 
In the Forbes were the reputed owners, and that the property was in 
Morgan, their order and disposition. 

There was also a case (1) decided in August 1874 by Mr. Justice 
Pontifex, in which the circumstances were somewhat similar, 
and in which both the English cases quoted by Mr. Phil- 
lips were discussed. The case was that of the insolvency of 
Mr. Hill, of the firm of Barham and Hill, the booksellers. 
Mr. Lepage, who originally owned the business, had sold it to 
Messrs. Hill and Seymour and to the executors of Mr. Barham, 
taking a mortgage to secure his purchase-money, and leaving the 
new firm in possession. There were subsequently some changes 
among the partners ; and at the time of Hill’s insolvency, the firm 
consisted of Messrs. Hill and Hogan. The latter was a Govern- 
ment servant, and on that account stipulated that he would not 
take any active part in the management, but was to bo a sleeping 
partner; and he left the whole of the property in the possession 
of his partner, Hill, who was then in sole actual possession with 
the consent of his partner Hogan, and of Lupage the mortgagee. 
It was held, that the property vested in the Official Assignee. 
So here, I think, that the property was in the order and dis- 
position of the insolvents, Morgan and Forbes, and upon their 
insolvency vested in the Official Assignee ; and that the petition 
of Mr. Gubboy to be paid in full must be, refused. 

The Official As.signee informs me that this question has been 
argued by arrangement on this petition to avoid the expense of 
a suit, and agrees that the costs of all parties be paid out of the 
estate. 

From this decision Mr. Gubboy appealed. 


The Advocate-General (Mr. G. C, Paul) and Mr. Phillips for 
the appellant. 

f 

Mr. Kennedy and Mr. B. Allen for the Official Assignee. 

Mr. Phillips.— It is contended that though Smith was entitled 
to one-half of the property, it must be considered that Gubboy 


(I) AfUef p. 838, note. 
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left the whole of the property in the order and disposition of 1881 
Morgan and Forbes to the exclusion of Smith. It is not shown ^ 

MATTER Q7 

that he knew that Smith was absent. It is more probable that Moboak. 
Gubboy would prefer to trust Smith than the junior partners. 

Reynolds v. Bowley (t) shows that the partner out of the 
country cannot sweep away the assets of the concern as the 
learned Judge in the Court below thought he could. It is not 
shown that Gubboy assented to Morgan and Forbes having 
exclusive disposition; it can only be inferred from the fact that 
they were the only partners here. I only admit that Smith was 
out of the country when the further charges were made. In 
Reynolds v. Bowley (1) the Court considered the case to be that 
of a secret partner. It is not pretended that Smith was a dor- 
mant partner ; he was merely out of the country. [Pontifex, J. 

— In all the English cases the partner was in the country and 
in possession. Might not the decisions have been different if the 
partner had been abroad ?] There is nothing in Reynolds v. 

Bowley (1) which shows that the case turned in any way on the 
partner being on the spot. Smith, by going to England, did not 
leave liis goods in tlie sole disposition of the other partners ; they 
held for him and themselves. Suppose that they all went away, 
would they all be out of possession ? If the property had been 
left in charge of a manager, would it have gone to his assignees ? 

If a man goes away from his house, leaving his servants in 
charge, he remains in possession of the goods in tlie house. 

In parte Dorman (2) the possession was possession as part- 
ners ; there was notliiug about actual ” possession. Here Smith 
was carrying on trade ; further charges for the purposes of the 
trade were made by his attorney. Possession in the popular sense 
is not the possession meant by the Statute. Otherwise posses- 
sion by a servant would pass the master s goods to the assignee 
on the servant s insolvency. Suppose, after the insolvency of 
Morgan and Forbes, Gubboy had allowed the goods to remain 
in Smith's possession, then they would have been in his order 
and disposition, and would have passed to his assignee. In 
In re Bainbndge (3), Bacon, C. J., says:— “Can it be said 

(1) L. R., 2 Q. B., 474; in ^be Court below, Id., 41. (2) L. B., 8 Cb., 51. 

(3) L, R., 8 Ch. D., 218. 
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^>8^ _ that, these two gentlemen carrying on partnership together, any 

In thb one part of this property remained in the order and disposition 
Moeoan. of .the bankrupt with the consent of the true owner ? Not only 
do I adopt the judicial interpretation in Ex paiie Dorman (1) 
and say, that s. 15, sub-section 5, relates to sole possession of 
that kind alone, but 1 say that it must be necessarily so, 
for it is impossible to point out anything in the case to 
show that either of these partners was more a partner than the 
other. Partners are possessed per mie et per tout ; and each 
of them was lawfully in possession of the whole of the assets, 
but not exclusively iu possession, not solely in possession.” 
[Garth, C. J. — Might not the shares of the partners only pass ?] 
The reason that anything of Gubboy s would pass would be 
because he had left it in tlie possession, order or disposition, and 
reputed ownership of the insolvents. It cannot be said that he 
left it in their j)ossession according to their shares, so that if one 
became insolvent his share would pass. Tliere arc no words in 
the Act whicli refer to shai’es. In re Bainh ridge (2) was the case 
of a share, and it was held that it did not pass. This case turns 
on Gubboy ’s having the legal right in the goods and chattels. If 
the decision is correct, they would pass to the Official Assignee 
on the insolvency of any person in whoso possession they happen- 
ed to be to the exclusion of both mortgagor and mortgagee. Cre- 
dit was not obtained by the possession of the mortgaged goods. 
In Belcher v. Bellamy (3), Parke, B., says:— ‘It is evident 
that, at the. present day, a trader does not obtain credit by the 
possession and apparent ownership of other persons’ goods, but 
in consecjuence of his general estimation as a merchant. Jn 
order to bring a case wdthiii the provisions of the Bankrupt Act, 
there must be a real owner distinct from the apparent owner, 
and tlie real owner must have consented that the trader should 
have posk^ssion the goods.” Herci Thomas Smith & Co. was 
the name of the firm ; it is useless to talk of persons advancing 
money on the faitli of Smith not being a member of the lirm : 
Ex parte Vaux (4). 


(I) L. U., sell., 5!. 

(•i) L. l;., 8CL. I>., 218. 


(3) . 2 Excli., 300. 

(4) L. K., 0 Cli. G02. 
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Mr. Kennedy for tiie Official Aasignee. — ^The case of In re 1881 

BaMvidge (1) was based on a Statute which is not in force thb • 
' ^ Mattisr oK 

here. Ryall v. Rowles (2) is still an authority; it has only Moeoan. 

been impeached to this extent, that, as far as goods and chattels 
ore concerned, the law has been altered by Statute. In In 
re Bainbridge (1) all that passed by virtue of the assign- 
ment was purely a chose in adion Choses in action are 
excluded by the late Bankruptcy Act in England from the 
operation of the order and disposition clause ; they were in- 
cluded under goods and chattels in the old Acts. Taking the 
whole of this mortgage-deed together, it appears to be fram- 
ed for the purpose of infringing the insolvent law and sweep- 
ing away the property of these persons from their creditors. 

Such a clause is in direct contravention of s. 23 of the Insolvent 
Act. Gubboy knew that in case of insolvency he might be 
treated as having allowed his property to be in the order and 
disposition of the insolvents, and therefore liable to be applied in 
paying the other creditors of the firm, and he tried to avoid 
that. Assuming that the firm was insolvent, the effect of a 
partner remaining abroad does of itself make him the subject 
of the insolvent law. The law infers from the natural conse- 
quences of a man s act that his intention was, the consequences 
should follow— Griffith and Holmes Bankrnp*tcy, 98. Mere 
constructive possession in a person who really has nothing to 
do with the property, is not actual possession of property. 

In all the cases there was actual manual possession. In 
Reynolds v. Bowlay (3), Kelly, C.B., says ‘ It is not to be 
denied that there may be cases of a partnership in which 
goods shall be in the possession, and in the apparently exclusive 
ownership, of the ostensible partner, so as to enable him to 
obtain credit by reason of his possession and apparently 
exclusive ownership by which a body of creditors may be 
wronged and even defrauded ; and in which such a possession 
may be entrusted to him by another member of the partnership 
under circumstances in which the property ought to pass to the 
assignees of the bankrupt.'' That was the view taken in In re 

(1) L. li., 8 Ch. D., 218. (2) 1 Ve8. Sen., 375; S. C., 1 Atk., 164. 

(3) L. B., 2 q! I]., 474 ; iii the Court below, W., 41. 
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Hill (1). That case decides that where a partner is not really in 
possession, the possession, order, and disposition are with the 
partner in charge. These goods were in the sole possession and 
in the sole reputed ownership of Morgan and Forbes — Ex parte 
Dorman (2). Section 23 only applies to a class of goods the 
possession of which implies ‘property, not to the case of factors 
and commission agents. The mortgagee is the true owner ; all 
the cases go upon that. The word “possession” should have 
such a meaning as to exclude a person not in actual possession. 
The words of the Act are possession, order or disposition, not 
order and disposition. The insolvents took upon themselves the 
“sale, alteration or disposition” of the mortgaged property 
That is a question of fact — Horn v. Baker (3) and Ex paiie 
Emerson (i). 

Mr. Allen on the same side.— Gubboy endeavoured to contract 
himself out of his liability under s. 23. The object of that 
section is to render available for creditors that property which 
has been held out to the public as a basis for credit. The ques- 
tion is one between the creditors and the true owner. The 
creditors would not have trusted Morgan and Forbes if they 
had known the property was Gubboy 's. Morgan and Forbes were 
exercising riglits of ownership. This is precisely the case which 
the section was meant to provide against, a case where one 
person is enabled to obtain a false credit by the possession of 
goods Avhich really belong to some one else. The section re- 
fers to actual possession, to the case of a creditor seeing his 
debtor apparently exercising rights of ownership over property 
which really belongs to a third party. Such actual posses- 
sion is distinguishable from constructive possession. Actual 
possession once fully acquired can only be lost by deliberate 
intention pn the part of the owner to give up possession. — 
Domat, Bk. Ill, Tit. 7, s. 1. Smith was not in possession 
of any of the goods. Morgan and Forbes were in possession. 
There cannot be a passive acquisition of property. There is a 
distinction between acquiring a right to possess and acquiring 


(1) An/tf, p. 636, note. 

(2) L. R., 8 Ch., 51. 


(3) 9 East, 215. 

(4) 41 L. J., Rkcj., 20. 
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possession.— Domat, Bk. Ill, Tit. 7, s. 2. The thing possessed must 
be certain; there must be a present intention in the mind of the 
possessor to possess a certain and definite thing. The possession 
of Smith was not actual, it could only have been constructive. 
He could only have the right to possess things bought durirfg 
his absence. He was not an active partner. His only acts were 
the mortgage and further charges. He must be treated as a sleep- 
ing partner.; there is no evidence of his active interference with 
the affairs of the firm which was can*ied on by Morgan and 
Forbes. The mere use of the words “ Thomas Smith & Co.,” is not 
sufficient to show that he was an active partner. In Reynolds v. 
Bowley (1) the facts did not show that the real owner was separ- 
ate from the apparent owner. — In re Agaheg (2). In Reynolds 
V. Boivley (1) there was actual possession by the brother and 
sister ; both were actively working in the business. Here there 
• was no active inteifcrcnce on the part of Smith. His possession 
could only be said to be constructive. There was consent to 
the reputed ownership of Morgan and Forbes — Load v. Green (3). 

In Ex parte Borman (4) tliere was actual possession. The goods 
possessed were owugA by the landlord : the lessees had only the 
right of user. They could have made no title nor have passed 
any property in the goods. To make that case an authority, it 
must be extended to a case of coustructive possejJSsion. 

Mr. Phillips was not called upon to reply. 

Cur. ad. vulL 

• 

The following judgments were delivered : — 

PoNTiFEX, J. (after stating the facts of the case, continued). — 
The sole question we have to decide is, whether the 'absence 
of Smith in England had the effect of placing the goods and 
chattels of the firm in the possession, order or disposition of his 
two partners within the meaning of s. 23 of the Insolvent Act. 

If it had that effect, it will be impossible for any partner in 
a Calcutta firm, even when the firm as a firm is solvent, to go to 
England without incurring considerable risk. 

(1) L. R.,2 Q. D., 474; in the Court below, Id., 41. (3) 13 M & W., 218, 

(2) 2 Ind. Jar., N. S., 340.* (4) L. B., 8 Ch., SI. 
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1881 If it had not that effect, s. 23 becomes almost inoperative 
In thb whenever a partner in an insolvent firm is in England. 

IfATTEROP T. . , 

Mo EGAN. It IS, of courae, a matter or constant occurrence that some 
one partner of a Calcutta firm should be in Europe for health 
or relaxation. 

The construction of the section in the English Bankruptcy 
Act, corresponding with s. 23 of the Indian Insolvency Act, has 
lately received considerable attention with reference to partners ; 
and the outcome of the decisions is certainly in accordance 
with common sense; for the section is a limitation of, or deroga- 
tion from, the rights of the true owner, and accordingly to be 
construed with strictness. It may be stated thus, — If the 
possession by one partner of the goods of the firm is justifiable — 
if the circumstances are such as to show that his possession 
is for purposes strictly connected with the partnership, then the 
order and disposition section will not apply. For the goods are 
not in his sole possession, order or disposition. His actual pos- 
session is on behalf of himself and his joint owner. 

There may perhaps be cases, such as Lepage 8 case (1), decided 
by myself, and very briefly reported at p. 33 of Vol. VI, Calcutta 
Beports, where the circumstances may make a material differ- 
ence. In that case there seems to have been a private arrange- 
ment, that the fact of Hogan being a partner should be conceal- 
ed, he being a Government officer ; and the name of Thomson, 
his predecessor in the firm, was continued with that object, 
although his interest in the firm had ceased. Hogan was not 
simply a dormant partner, but from his position as a Government 
officer, it was necessaiy for him to conceal the fact of a part- 
nership. 

But whether that case was rightly decided or not, it is in my 
opinion distinguishable from the present case. How can it bo 
said in the presmit case that the action of Smith in allowing 
these goods and chattels to remain in the actual possession of 
his two partners was unjustifiable ? He had, according to a very 
common practice, gone to Europe ; there is no evidence to show 
that he did not intend to return : indeed, during his absence he 
gave evidence of two emphatic acts of ownership by executing 
(1) See aniCf p. 636, note. 
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the further charges through his attorney. There is no pretence tBBt 
for saying even that he was a dormant partner, and certainly ho 
did not court concealment, for he allowed the business to be car* Moboi^' 
ried on in his own name. 

The case of Jteynolck v. Bmley (1) decided that the order and 
disposition section did not apply to the case of a partner who 
had agreed to bo a dormant partner, but who in fact resided on 
the premises and devoted his whole time and labor in assisting 
the acting partner in the management of the business. The 
majority of the Judges based their judgment on the broad 
ground that the order and disposition section does not apply to 
cases where the person in possession is himself a joint owner; 
and, having as much right to possession as his co-owner, holds 
possession by virtue of his own ownership. I find that Mr. 

Justice Lindley, in considering this case, says in his valuable 
book, p. 1162 (4th Edn.) “ If this view should prevail, and on 
principle it appears correct, tlie clause in question will never 
be applicable to dormant partners. But until this reasoning has 
been adopted in bankruptcy, some uncertainty on this important 
point must exist.’' But there have been two later decisions con- 
firming the principle of Reynolds v. namely, Ex parte 

Dorman (2) and In re Bainbrulge (3). In Ex parte Dorman (2), 

Lord Justice Mellish said : There are no words in the clause 
which enable us to distinguish between cases whicli we might 
think within the miscliief intended to be prevented and cases 
to which the clause was plainly not intended to apply. We 
cannot, for instance, make a distinction between cases in which 
the partner of a bankrupt is solvent and cases where he is 
insolvent, though for some reason he is not made bankrupt.” 

The main difficulty which affected me in considering the case 
arose from the fact that Smith's absence in England put it out of 
the power of his trade creditors to make him an insolvent here. 

But a similar difficulty occurred in Ex parte Dorman (2), where 
one of the partners was an infant, and therefore not within the 
Bankrupt Act. 

1 am of opinion that the goods and chattels of the firm^ which 

(1) L. A, 2 Q. B , 474. (2) L. ll., 8 CIi. App., 61. 

(3) L. 11., 8 Cb. D., 218. 
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were covered by the mortgage and further charges, did vest ia, 
the Oificial Assignee upon the insolvency of Morgan ai;id Forbes. 

A question was raised by Mr. Allen, whether, in consequence 
of tlie assignee being in de facto possession at the date of Smith’s 
insolvency, Mr. Gubboy can now claim possession. But, in the 
tirst place, it is evident, that such de facto possession was the 
result of arrangement, and to bo treated without prejudice to the 
rights of the parties on the 12th May ; and in the next place, it 
cannot be said that, after the 12th May, the assignee was in 
possession with the consent of the tnie owner so'as to allow the 
section to operate. 

I am, therefore, of opinion that Mr. Gubboy is entitled to the 
benefit of his mortgage and further charges. But the efiect of 
tho.se deeds must be eiKpiired into and adjudicated on by the 
lower Court ; and for this purpo.se the case must be remitted 
there. Mr. Gubboy must have his costs in Iwth Courts. The 
assignee will be entitled to his costs out of the estate. 

Garth, C. J. — 1 am quite of the same opinion. 

The rule laid down in the case of Ex paiie Borman (1) 
appeal’s to me to be founded upon the most manifest justice. 

It must be quite undei’stood that all questions as to what 
property of the firm Mr. Gubboy was entitled to under his 
mortgage-deeds, are left open by our judgment. All we decide 
is, that he has not been deprived of that propci'ty, whatever it 
was, by force of the provisions of s. 23. 

Ajypeal allowed. 

Attorney for the appellant : Mr. Gregory. 


Attorneys for the Official Assignee : Messiu Banow and Orr, 
(I) L. R., 8 Cii. App., SI. 
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CRIMINAL REFERENCE. 


Bejore Sir Richard Gnrth^ Kt.^ Chief Jimtice, Mr. Justice 
and Mr. Justice Maclean. 

TIIW EMPRFiSS ». M. J. VYAPOOftY MOODELIAR.* 1881 

Jan. 22, and 
Feb. 9. 

Evidence, AdmmihiHtjf of ^Receiving Illegal Gratification-^Penal Code 

(^Acl XLV of I860), .V.V. IGl, Evidence of Suhseqmnt, hut Unconnected 

Receipt, showing footing on which Parties stood^Evidence Act (/ of 1872), 

ss. 6-13& 14. 

'Die accused was cliarj^cd with liavincf received illegal gratification from 
C. Co., on til ree specific occaaious in 1876. In 1876, 1877, and 1878, 

C. and Co were doing business as commissariat contractors, and the accused 
was the manager of the Commissariat office. Held, that evidence of similar 
but unconneeted instances of receiving illegal gratifications from C. and Co. 
in 1877 and 1878, was not admissible against him under ss. 5 to 13 of the 
Evidence Act. 

//rW, /)cr Garth, C. J. (Maclean, J. concurring), the evidence was not 
admissible under s. 14. 

Per Garth, C. J. —Section 14 applies to cases where a particular act is more 
or less criminal or cul]»able according to the state of mind or feeling of the 
person who docs it ; not to cases where the ipiestiou of g^ilt or innocence 
depends upon actual facts, and not upon the state of a man's mind or feeling. 

Per Mittkr* J.— If the receipt of the illegal gratifications mentioned in the 
charge be considered proved by other evidence, and if it were necessary to 
ascertain whether the accused received them ns a motive for showing favor 
in the exercise of his official functions, the alleged transactions of 1877 and 
1878 would be relevant under s. 14, but they would nut be relevant to estab- 
lish the fact of [laynients in 1876> 

This was a reference to the High Court, on a difference of 
opinion between two Judges sitting as the Special ^Court of 
British Burma. 

Tlic case referred was as follows : 

“ The accused was cliarged under s. 161 of the Penal Code 
with receiving illegal gratifications, on three distinct occasions, 

* Criminal Reference, No. 1 of 1880, and Letter No. 8-1, from R. J, 

Crosthwaito, Esq., and C. E. Egerton Allen, Esq., Judges of the Special Court 
of British Burma, dated Pith November 1880. 
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1881 at Tonglioo, in the year 1876, from the firm of Oohen and 
Bhpbess Go. ; and there yrore tdso three counts charging him under 
H. J. Vta- s. <165 of the Penal Code with reference to the same sums. 
He was tried before the Additional Becordcr and a jury, and 
acquitted by a majority of the jur}' on all the charges; and the 
Additional Becorder, dissenting from tho opinion of the majority, 
referred the cose to the Special Court under s. 263 of the Crimi* 
nal Procedure Code. 

"At the trial evidence was admitted of similar, but on> 
connected, receipts of illegal gratifications by the accused from 
the same firm of Cohen and Co. during the years 1877 and 1878 
at Thayetmyo. At both places, and in the three years, 1876, 
1877, and 1878, *the firm of Cohen and Co. were doing business 
as commissariat contractors, and the accused was the manager 
of the Commissariat office, first at Tonghoo, then at Thayetmyo. 

“ The Officiating Judicial Commissioner, at the hearing 
before the Special Court, was of opinion, that the evidence as to 
the similar but unconnected receipts of illegal gratifications at 
Thayetmyo, during the years 1877 and 1878, was not admissible 
to prove the specific charges relating to the year 1876, and 
therefore thought, that the verdict of the majority of the juiy 
acquitting the accused should not be interfered with. The 
Additional Recoixler was of opinion, that that evidence was 
admissible, and that the verdict of the majority ' of the jury 
should be reversed. 

" The Officiating Judges, therefore, being unable to agree 
in a judgment, referred the case under s. 80 of the Burma Courts 
Act (XVII of 1875) to the High Court of Judicature at Fort 
William. 

“ The point as to which the Officiating Judges differ is as 
follows : 

" Whether, in trying the three specific charges of receiving 
illegal gratifications from the firm of Cohen and Co. at Tonghoo 
in 1876, evidence of similar, but unconnected, instances of receiv- 
ing illegal gratifications from the same firm at Thayetmyo in 
the years 1877 and 1878, is admissible.” 

The Stmding Cmtnsel (Mr, PhilUpa) fpr the Crown, contended 
that the evidence was admissible. The footing on which these- 
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suins urore reived m&y have remained unchanged dating the 
ydara 1876, 1877, and 1878. It now appeam that, in 1878, the 
footing on which the money was received from the firm of Cohen 
and Co. by the prisoner was such, that the receipt of the sums was 
with a corrupt motive ; if they were on the same footing inl876, 
it would go to show the prisoner’s guilt; then it is submitted 
that the evidence is admissible. [Qarth, C. J.— Could you give 
evidence to show what happened even at a longer interval, 
say ten years ?] Yes, I submit so. The subsequent conduct 
of the parties can be looked at to show on what footing Cohen 
and Co. and the prisoner were. The longer the interval the 
less would be the probability of the footing having remained 
the same, and therefore of the evidence being conclusive, but it 
would be admissible. [Qarth C. J. — ^Does it not depend on 
intention 1 Is there any question of intention here 1] Yes, it is 
submitted there is; see s. 161, Penal Code. [Garth, C. J.-~Sup* 
pose a man charged with theft in 1876 : the fact of his having 
stolen something in 1877, a year afterwards, would be no evi- 
dence of the former crime.] In that case there would be no 
constant element : here we have the parties possibly in the 
same relation to one another, and on the same footing, subject 
to alteration of place and detail, which would be immaterial. 
The evidence cannot be said to be absolutely irrelevant. Proof 
of subsequent utterance of coin or notes is admissible; see 
Taylor on Evidence, 7th Ed., § 345, though possibly not 
if the notes or coin were of a different description. — Id:, 
note 1. Thus in Rexv. Smi</i (1) and iJe® v. Taverner (2), 
the evidence was held inadmissible on that account. So 
in Rex v. Harris (3). Here the footing was probably the 
same, therefore, evidence of subsequent illegal receipt of 
money is admissible. Suppose the footing an innocent one. 
Might not a prisoner give evidence of the footing oft which he 
stood with another person to show he was innocent ? Why can 
evidence not be admitted of the subsequent footing to prove 
his guilt? The basis would be the same,— m, that the footing 
remained identical. The question here is, not whether the 
evidence is suflicient to convict, but whether it is alriolutfily 
(l) 4 C. & P., 411. * ■ (2) Id., 413 note. (3) 7 0. ft P., 439. 
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1881 inadmissible ? In the case of Baddy v. Baddy and Graver (1), 
Empress evidence of acts of adultery subsequent to the date of the 
M.J. VYA- la?t act charged was held to be admissible for the pur- 
Moodbliab. pose of showing the character and quality of previous acts 
of improper familiarity. In the present case what we want 
to show is the quality and character of these acts of receiving 
money. We have not a series of isolated acts, but acts which 
must have been done on some footing, which may have remain- 
ed the same throughout. [Garth, C. J. — The evidence shows 
that the arrangement was changed in 1877.] There is evidence 
here to show that there was a previous agreement for a monthly 
sum, but the purpose is not stated. Now in 1877, the purpose 
appears,— may evidence not be given to connect them ? They are 
probably parts of a continuous tran.saction. Under the Evi- 
dence Act, s. 6, this evidence would be admissible. It would be 
for a jury to say if the acts were done on the same footing, and 
if this evidence is excluded, the jury would 1)0 prevented entirely 
from finding out what the footing was on which the parties were 
in 1876, so as to see if the footing was the same. Sections 8, 9, 14, 
and 15 of the Evidence Act were also referred to, and it was 
contended the evidence was relevant also under those sections. 

• Cur, adv. vulL 

The following judgments were delivered : — 

Garth, C. J. (Maclean, J., concurring). — The prisoner in this 
case was trieS before the Special Court at Rangoon upon three 
charges for receiving money illegally as a public servant, 
contrary to the provisions of ss. IGl and 1C5 of the Indian 
Penal Code. 

The transactions upon which the charges were based are all 
said to have occurred in the year 1876, and the nature of them 
was, that the prisoner, being then the managing clerk in the 
Commissariat office of Tonghoo, where Messrs. Cohen Brothers, 
carried on business as Commissariat contractors, accepted cer- 
tain remuneration from Messrs. Cohen for services, which he is 
said to have rendered them in his official capacity. 


(1) SOL. J., P.&M., 23. 
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The case for the prosecution was, that' these servicfeg Wert 1881 
rendered, and the remuneration received, by the prisoner under Empbbbb 
spme arrangement, which existed between the parties in the ' 

year 1876, but which came to an end. in January 1877. MooSSsiL® 

In the year 1877, the prisoner was transferred to the Commis- 
sariat office at Thayetmyo ; and it was alleged by the prosecU" 
tion, that in that year Messrs. Cohen, who also carried on busi- 
ness as Commissariat contractors at the latter place, mude* a* 
similar arrangement there with the prisoner, and that certain 
sums were given to him aa remuneration in that year for similar' 
services. 

Upon the trial evidence was adduced on the part of the pro- 
secution, to show the receipt of these sums and the existence of 
this arrangement in 1877. But the learned Judges in the 
Special Court differed in opinion as to whether the evidence 
was admissible, and therefore, under s. 80 of the Burma 
Courts Act, they have referred the question to us in the follow- 
ing terms {reads the point referred). 

It has been contended by Mr. Pliillips for the Crown, that 
the evidence was admissible under some one or more of the 
sections from 5 to 14 of the Evidence Act, as showing the illegal 
nature of the transactions between Messrs. Cohen and the pri-’ 
soner in 1877, and the probability that, if sums were received 
by tlio [)risoncr from them for an illegal consideration in that 
year, the sums which were received from them by the prisoner 
ill the previous year, were also for an illegal consideration. 

I believe that we are all agreed that this evidence was not 
admissible under any of the sections from 5 to 13 of the Evidence 
Act ; but my brother Mittei is of opinion, that it plight be 
admissible, under s. 14 upon the grounds stated in his judgment. 

After carefully considering this point, and the authorities to 
which our attention was called by Mr. Phillips, I have come 
to the conclusion that the evidence was not admissible. 

Section 14 seems to me to apply to that class of oases which 
is discussed in Taylor on Evidence, 6th edition, ss. 318 to 
322,— that is to say, cases where a particular act is more or less 
criminal or culpable, according to the state of mind or feeling of 
the person who does it ; as for instauQo in actions of .slander or ‘ « 



Tflli: INDIAN DAW REPORTS. 


[TOL. VI. 

I8fli fidsft impriaonmenii, or malioioua prosecaiion, vhere malice, is 
"EiiFBiias one of .the main ingredients in the wrong which is chaiged, evi> 
SL depce is admissible to show that the defendant was actuated by 
spite or enmity against the plaintiff; or again, on a charge of 
uttering counterfeit coin, evidence is admissible to show that 
the prisoner knew the coin lo be counterfeit, because he had 
other similar coin in his possession, or had passed such coin be- 
fore or after the particular occasion which fomed the subject of 
the ciiarge. The illustrations to s. 14, as well as the authorities 
cited in Taylor, show with sufficient clearness the sort of coses 
in which this evidence is receivable. 

But I think we must be very careful not to extend the oper- 
ation of the section to other cases, where the question of- guilt 
or innocence depends upon actmil facts, and wt upon the state 
of a 'inan’smind or feeling. We have no right to prove that 
a man committed theft or any other crime on one occasion, by 
shewing that he committed similar crimes on other occasions. 

Suppose for example, that usury was a crime by the law of 
this country, and that a prisoner was charged with having 
taken usurious interest from A B in a transaction which oc- 
curred in 1870. It seems quite clear to me, that, for the purpose 
of proving the nature of this transaction in 1870, evidence could 
not be given of some other usurious transaction having taken 
place between the same parties in 1871. The question in such 
a case would be, not whether the prisoner had a mind prone 
to the commission of usury, or whether he was in the habit 
of making usurious contracts, but whether, in the particular 
instance, the prisoner had, in point of fact, been gailty of usui'y. 

Now, as I understand, the argument for the Crown in the pre- 
sent case amounts to this. In the year 1876, Messrs. Cohen 
were commissariat contractors at Tonghoo, and the prisoner 
was the m&naginf clerk in the Commissariat. In the. year 1877, 
these parties were employed respectively in the same way at 
Thayetmyo. In the year 1876, the prisoner is charged with 
reeeiving ceitain sums of money as bribes from Messrs. Cohen, 
fur showing them some favour in his official capacity, and he is 
proved to have actually received those sums. Under these cir- 
immataoees, Mi; Thillipa argues, .that, evid^uce.is aihuistdbk ^hat 
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in the year 1877 he received other sums from Messrs. Cohen as 
bribes, in order to prove that the sums which he received in 
1876 he also received as bribes. But it seems to me, that the 
question, whether he took the sums in 1876 as bribes for doing a 
favor to Messrs. Cohen, is in each case purely a question of &ct. 
It is not, as it seems to me, a matter of intention, or feeling, or 
knowledge ; and 1 think that, in such a case evidence is no more 
admissible to show that he took bribes from Messrs. Cohen in 
1877, than it would be to show that he stole some of the Go- 
vernment money in 1876, because he afterwards stole some 
in 1877. 

I would, therefore, answer the question referred to us by say- 
ing that, in my opinion, the evidence is not admissible. 

Hitter, J.— The facts of the case in which this reference has 
been made are briefly these : — 

The accused was committed for trial on twelve separate 
charges of receiving illegal gratification, as a public servant, 
under ss. 161 and 165, the receipt of these several sums 
of money extending over a space of three years, 1876, 1877, 
and 1878. 

At the trial the prosecution elected to proceed on three 
charges. The transactions out of which they are alleged to have 
arisen all happened in the year 1876. The accused was the 
managing clerk in the Commissariat oflice at Tonghoo in the 
year 1876, where Cohens transacted business as commissariat 
contractors. The evidence for the prosecution is, thaf there was 
an understanding between Cohens and the accused, under which 
ho had agreed for certain remuneration to show to them certain 
favour in the exercise of his official functions ; that this ’agree- 
ment came to an end in January 1877, when the accused was 
transferred to the Commissariat office at Thayetmyoj.that in 
the month of Juno of that year the Cohens, who also transacted 
business as commissariat contractors at the latter place, entered 
into a similar agreement with the accused, and the evidence of 
payments of money to him in 1877 and 1878 at Thayetmyo, 
under the' last mentioned agreement, was adduced in the course 
of the trial. The question of law that has been referred to us is 
as follows {reads the point referred). 
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1881 I am of opinion that receipt of ill^l gratification in the 
Eio>«bb 8 years 1877 and 1878 at Thayetmyo cannot be proved, in order 
H. J. VvAx.to establish that the accused received the three sums of money 
p mentioned in the chaiges for which he was tried. The two sets 
of transactions are not so connected as would make them relevant 
to one another within ss. ^ to 13 of the Evidence Act. Section 6 
cannot apply, because the payments of 1877 and 1878 are not 
so connected with the facts in issue in this* case as to form pfirt 
of the same transaction. The alleged agreement of 1876, accord- 
ing to the case for the prosecution, came to an end in January 
1877, and the alleged payments in 1877 and 1878 were sud to 
have been made under a different understanding. 

The next section, under which it was contended, in the lower 
Court, that the transactions in 1877 and 1878 were relevant, 
was s. 8. But it seems to me that it cannot be said that they 
show or constitute a motive or preparation for the facts in 
issue. Neither can the conduct of the accused, as shewn in 
the alleged transactions of 1877 and 1878, be said to have been 
influenced by the facts in issue in the sense in which these 
words are used in the section. No doubt, a person who c^m- 
' mits a Clime with impunity, may ordinarily be found more 
ready to commit another crime of a similar nature, and in that 
sense the second crime may be considered to have been influ- 
enced to a certain extent by the commission of the first crime. 
But it seems to me that that kind of connection is not contem- 
plated by this section. If it did, then where a person is charged 
with an offence, the whole of the previous history of his life 
would be relevant, because, every event of his life that preceded' 
the commission of the crime, may be considered to have influ- 
enced it in some way. But that is not the meaning of. the 
section. The influence referred to here must be direct and 
obvious'; and Ih this sense I cannot say that the transactions of 
1877 and 1878 were in any way influenced by the facts in issue. 
The same observation will apply to the contention based upon 
& 11. There also the words “higMy probable” point out that 
the connection between the facts in issue and the collateral facts 
sought to be proved must be so medicate as to render the co- 
existence of the too highly probable. 
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The only other section which it is necessary to notice is IMI 
a 14. Under that section collateral facts specified therein can B^rasss 
be proved if the question be as to the existence of any state M. j. Vta- 
of mind. In this case if the receipt of the several sums of 
money mentioned in the charges be considered to have been 
proved to the satisfaction of the Court by other evidence, and if 
it be necessary to ascertain whether the accused received them 
as a motive for showing favor in the exercise of his official func- 
tions, the alleged transactions of 1877 and 1887 may, in that .case, 
be relevant under this section. But they are not relevant 
for the purpose of establishing the fact of payment in the 
year 1876. 


ORIGINAL CIVIL. 


Before Mr. Juslke Wilton. 

SOOBHUL ClIUNDER PAUL v. NITYB CHURN BY8ACK. ,880 

Aug. 31. 

Attaehh^ Creditor— Right to Redeem Mottgage—Cioil Procedure Code {Act ' 

Ao/ 1877),m. 276, 282, 295. 

An nttaching-creditor has not, ns sucb, any right to redeem a mortgage 
subsisting prior to his attachment. 

The facts of this case sufficiently appear from the judgment. 

Mr. Jachon and Mr. Trevelyan for the plain tiif. 

Mr. Kennedy aud Mr, Phillips for the defendant. 

Wilson, J.— The plaintiff obtained a decree against one 
Kristo Chunder Chowdry ; and, in execution of thtit decree, 
he attadled a house of his judgment-debtor. The defendant 
held a mortgage of the house. The plaintiff in this suit claims 
to redeem that mortgage. 

The case came on for settlement of issues. The first ques- 
tion that arises is, whether an attaohing-creditor is entitled, aa 
Buob| to redeem a mortgage subsisting prior to his attachment. 

85 
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1880 If this question be answered in the negative^ it is unnecessary 
SooBHUL to consider any of the other questions of law or of fact which 
have been raised. 

NitybChubn position of an attaching-creditor and his rights with 

Bysack, respect to the land are dependent entirely upou certain 
sections of the Civil Procedure Code. The governing sec- 
tion is s. 276 : When an attachment has been made by 
actual seizure or by written order duly intimated and made 
known in manner aforesaid^ any private alienation of the pro- 
perty attached, whether by sale, gift,, mortgage, or otherwise, 
and any payment of the debt or dividend, or a delivery of the 
share to the judgment-debtor during the continuance of the 
attachment, shall be void as against all claims enforceable 
under the attachment.” The attaching-creditor may follow up 
his attachment by sale. And in that case, he and all other 
creditors who obtain orders of attachment before realization 
will share the proceeds rateably ; s. 295. 

Under English law, as a general rule, any person interested 
in the equity of redemption may redeem. Tlie interest may be 
limited iu time, as an estate for life or perpetual. It may be 
limited to a portion of the land, or affect the whole of it. 
The person so interested is entitled to redeem, subject of 
course to the equities of all other persons interested — Pearce 
V. Morm(l). I do not think that the interest of an attach- 
ing-creditor is an interest at all closely similar to those which 
have been held to give a right to redeem. There is no analogy 
between the position of an attaching-creditor here and that 
of an execution-creditor in England, Under English law, iu 
case of a legal interest in real property, the creditor takes 
under his elegit an actual legal estate in the land as tenant 
by elegit^ and receives satisfaction out of the rents and profits. 
An equity of ^'edemptiou being, not a legal but an equitable 
interest, is not affected by an elegity and the intervention of a 
Court of Equity is requisite to make it available in execution. 
But when an order of Court has been obtained, the interest 
taken by the execution-creditor is closely analogous to that 
of the teuant by elegit. Xu this country the attaching-creditor 
(1) L. R., 5 Ch., 227.‘ 
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ueitiier has, iior can ever as such acquire, any beneficial interest 1880 

in the property attaclied. Soossn 

Ch uitdbs 

But the Code has not left the matter to rest upon general Paul 


principles. It has dealt expressly with the attachiug-creditor’s 
rights in relation to mortgages, and an examination of the Bysaok. 
clauses bearing upon the matter makes it, I think, tolerably 
clear, that the Legislature did not intend to give au attaching- 
creditor the right to redeem a mortgage. 

Mortgages are dealt with in two sections. Section 282 is one 
of a group of sections which deal with claims raised adversely to * 
the attacliiug-creditor. It says, — If the Court is satisfied that 
the property is subject to a mortgage or lien in favor of some 
person not in possession, and thinks fit to continue the attach- 
ment, it may do so, subject to such mortgage or lien.*’ If it 
had been intended that the attacliing-creditor should have the 
alternative right to redeem the mortgage, it must, I think, have 
been so stated. 

Mortgages are again dealt with in s. 295, a section whose 
subject is the sale of properties attached. It says,— provided 
tliat, when any property is sold subject to a mortgage or charge, 
the morti;a^ree or incumbrancer shall not as such be entitled 
to share in any surplus arising from such sale.” Provided 
also that when any property liable to be sold in execution of 
a decree is subject to a mortgage or charge, the Court may, 
with the assent of the mortgagee or incumbrancer, order that 
the property be sold free from the mortgage or charge, giving 
to the mortgagee or incumbrancer the same right against the 
proceeds of the sale as he had against the property sold.” Here 
again, if it were intended that the attaching-creditor should 
have a right to redeem, 1 think it must have been so said. 

The first paragraph of the same section confirms this view. It 
prescribes how the proceeds of an execution are to bo applied : 

Whenever assets are realized by sale or otherwise in exe- 
cution of a decree, and more persons than one have, prior to 
the realization, applied to the Court by which such assets are 
held for execution of decrees for money against the same judg- 
ment-debtor, and have not obtained satisfaction thereof, the 
assets, after deducting^ costs of the realizatlou, shall be divided 
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1880 rateftbly among all such perBons.” It cannot be Buppoaed 

'SooBHuii that tho attacliing-creditoi* is to be at liberty to take an 
Ohunder ^ * 

Paul assignment of the mortgage, and then sell, subject to tho 

NittbChubn retaining the mortgage for his own benefit. But 

BmcK. if he is to sell the property discharged from the mortgage, how 
is he to get credit for what he has paid to discharge it ? It 
would, I think, be a strained construction of tbe words ‘‘ costs 
of realization” occurring in the context in which they do, to 
make them include a mortgage debt paid off. 

I am of opinion that an attacbiug-creditor has not, as sucb, 
any right to redeem a mortgage. 

This suit will, therefore, be dismissed with costs on scale 
No. 2. 

Suit dismissed. 


Attorney for tbe plaintiff: Mr. GoodalL 


Attorney for the defendant : Baboo D, M, Doss, 


APPELLATE CIVIL. 


Before Sir Richard Gart\ Kt.y Chief Justice^ and Mr, Justice Field, 

AKliUll ALI (Flaiktiff) v. FHYEA LAL JIIA and othebs 
Bee, 22. (Defendants).* 

Onus of Proof— ‘Suit to have certain Lands declared Mdl— Documents once 
received without objection by lower Court. 

Where it is admitted that the defendants hold certain lands within the 
plaiiitiirs zetnindari, some at least of wliich are rent-p.ayin;^ ; tlie dpfeiidnnts, 
if desirous of proving that uny of the.sG lands are rent-free, arc bonml to 
give some primd ffyeie evidence of the fact, before they can cull upon the 
pluintilF, the zemindar, to prove that the whole or any part of the lands are 
m%\, 

* Appeal from Appellate Decree, No. 1787 of 1879, against the decree of 
F. Cowley, Esq., Judge of Fnrneah, dated the 28th May 1879, affirming the 
decree of Baboo Frosuano Coomar Bose, Muniif of Arrarea, dated tbe 12th 
February 1879. 
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An Appellate Court has no right to refuse to admit on technical grounds 
a document which has been received and read in the Court below without 
objection. 


1880 


AKBim Al.1 

V. 

BHTEA LAZi 
Jha, 


Tub plaintiff, one Akbur All, stated that one Bechan Blstvas 
had formerly held a rent-paying tenure within his patni; and 
that, on tiie death of Bechan, the land was held by his widow 
Darshunia and by his brother Lokhun Biswas (the defendanta 
in the suit) ; that one Bhyea Lai Jha obtained a decree against 
Darshunia and Lcdchun, and in collusion with them, in execution 
of that decree, caused thirty-five bighasof Bechau’s tenure, con- 
taining four distinct plots, to be sold ou the 16th August 1877 
as a rent-free holding, and that at such sale Bhyea Lai Jha 
himself became the purclmser. 

On the 7ih August 1878, the plaintiff brought the present 
suit, asking that the lands in question might be declared to be 
his mal lands, and tliat the sale of August 1877 might be 
reversed, and for the ejectment of the defendants from these 
lands. Bhyea Lai Jha contended, that plots 1 and 2 and 4 iu 
the lands in question were milik, and not mal lands, but that 
as neither the plaintiff nor his superior landlord liad claimed 
the land for more than twelve years before the institution of 
the suit, the claim was barred ; and that lotNo.,3 was in&l, but 
that he had relinquished it to the plaintiff. Tlie other defendant 
did not enter appearance. 

The Munsif held, that the onus of proving the lands to be 
mal was outlie plaintilf, and that lie liad failed* to establish 
that fact; and further found that, on the evidence adduced by 
tlie defendants, plots Nos. 1, 2, and 4 were rent-free lands, 
and that tbe plaintiff liad failed to prove tliat be liad realized 
rent for these lands within twelve years preceding the suit; and 
that, therefore, the suit was barred. 

The plaintiff appealed to the District Judge, who held that 
the onus of proof lay on tlie plaintiff, and that lie liaviug failed 
to adduce proof that tlie lauds included in plots 1, 2, and 4 were 
m&l, he dismissed tlie suit; tliat as regarded plot No. 3, it was 
admitted that it was in&I, but as that plot appeared to be a 
portiou of the rcut-payiug tenure of Bechan, and as the holders 
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1880 had a right of occupancy, no decree for possession could be made 
Akbur Ali ag to that plot. In the course of the hearing, he refused to take 
Bhyea Lal as evidence certain copies of chakbunds, ^rhich had been ad- 
mitted without objection as evidence in the lower Court, in the 
absence of the original documents and of proof of the circum- 
stances under which secondary evidence could be given. 

The plaintiff appealed to the High Court. 

The defendants filed cross-objections as to the question of the 
admission of the documents last mentioned. 

Moonshee Mahomed Yiisuff for the appellant. 

Baboo Tarnck Nath Sen for the respondents. 

The following judgments were delivered : — 

Gaath, C. J. — I think that this case ought to go back to 
the Court below for retrial. 

It seems to me that the lower Appellate Court has thrown 
the burden of proof U(»on the wrong party. 

The suit is brought to have it declared that four plots of 
land, which lie witiiin the zemindari of which the plaintiff is 
the patuidar, are the mdl lands of the zemindari; and the 
occasion which gave rise to the suit is this : 

The defendants Nos. 2 and 3 were the tenants to the 
plaintiff of a large portion of land within the zemindari ; and 
a judgment was obtained against them by the defendant No. 1, 
under which certain plots of land lying within the ambit of the 
zemindari, and as far as we know, within the ambit of the lauds 
held by the defendants Nos. 2 and 3 as tenants to the plaintiff, 
were sold as being the rent-free lands of the defendants Nos 2 
and 3; and they were bought by the defendant No. 1. The 
plaintiff, therefore, brings this suit to have those plots declared 
to be his ipfil lands. 

Assuming thl^t these plots were within the ambit of the land 
which was held by the defendants Nos. 2 and 3 as the plaintiff’s 
tenants, I think that the rule that has been applied to enhance- 
ment suits would also apply here,— namely, that it being admitted 
that the defendants hold lands within the zemindari, some of 
which at least are rent-paying, if they want to show that any 
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of those lauds are rent-free, they ought to give some primd facie 
evidence of it, before they can call upon the zemindar to 
prove that the whole or any part of the lands are m&l (see Full 
Bench case of Qooroo Persad Roy v. Juggobundoo Mozoom’^ 
dar (1), Nehal Chnnder Mistree v. Huree Pershad Mundul (2), 
and Beebee Ashrufoonissa v. Umung Mohun Deb Roy{i). The 
plots in dispute are numbered 1, 2, 3, and 4 ; and with regard 
to plot No. 3, it is now admitted that it belongs to the plaintiff. 

The question remains with regard to plots Nos. 1, 2, and 4. 
Those plots were shown to the satisfaction of the first Court to 
be rent-free; and accordingly that Court, as to those plots, 
dismissed the suit. The lower Appellate Court, on the other 
hand, appears to have thrown the burden of proving that those 
plots are mdl upon the plaintiff. The Judge, no doubt, goes 
into the question, whether the defendant has given any proof 
that the plots in question are rent-free ; but the evidence upon 
that head is, to say the least of it, unsatisfactory, and it seems 
very doubtful whetlier he really intended to find that the defend- 
ant made out Vk primd facie case that they were so. In the latter 
portion of his judgment he certainly says, that the burden of 
proof lies entirely upon the plaintiff ; ” and if he has acted upon 
that principle, it appears to me that he has not tried the case. 

If the fact is, as 1 understand it to be, that the plots in 
question adjoin, or are contained within the ambit of, the land 
held by the defendants Nos. 2 and 3 as tenants, then the defend- 
ant No. 1 must first satisfy the Court by primd^facie proof 
that those plots, or some or one of them is rent-free. If he does 
so, then the onus of proof will be thrown upon the plaintiff to 
prove such plot or plots to be nml. 

Then there have been cross-objections filed by the defendant 
with reference to certain documents, which appear to me to 
call for some notice from the Court. * 

The defendants filed copies of chakbunds dated respectively 
the 5th of Kartick, the lllh of Zikaud, and the 29th of Bamzau 
1168, and also the copy of a sanad dated 4th Bysack 1168. 
As far as I can see, the first Court admitted copies of these 
documents as evidence without any objection being made by the 

(1) W. R., Sp. No., 15. (2) 8 W. R., 183. (3) 5 W. R., Act X Rul., 48. 
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IMP oriier side,* and if it did, then the lower Appellate Court had 
Akbub Ali no right to reject them as inadmissible^ because it is clear timt 
Bhyba Laj(. where copies of documents are admitted and read in the Court 
of first instance without objection, no objection to their admis- 
sibility can afterwards be taken in a Court of Appeal. 

I observe,’* he says,''*Mliat in (he absence of the original 
documents, and of proof of the circumstances under which 
secondary evidence could be given, these go for nothing.” By 
this I understand him to mean, that as the originals of these 
documents were not produced, and ns no facts were proved 
which would justify the Court in receiving secondary evidence 
of them, they ought not to have been admitted in the lower 
Court; and consequently the Court of Appeal is bound to reject 
them. Now, in this he was clearly wrong. Of course the Appeal 
Court has a perfect right to attach such weight to the docu- 
ments as it thinks proper, or to say whether they ought to bo 
treated as evidence as against particular parties to the suit ; but 
it has no right to refuse to admit on technical grounds a docu- 
ment which has been received and read in the Court below 
without objection. Tiie case will go back to the Court below 
to be tried again with reference to the above remarks ; and th6 
costs in both Courts will abide the result. 

t 

Field, J.— The plaintiff in this case is tho patnidar of 
Talook Danti Maid war. One Bechan Biswas held a considerable 
jote within that patni. Bechan Biswas is dead, and has been 
succeeded by his widow Darshnnia and his brother Lokhun. 
Bhyea Lai Jhn, the defendant No. 1, in execution of a decree 
against Darshunia and Lokhun, brought to sale, and himself pur- 
chased, four plots of land, which form the subject of this suit. 
These plots were sold and purchased as bikhiraj lands; but the 
plaintiff in the present case contends that they are not lakhiraj 
but mAl llaiul^s nud he brings this suit to obtain a declaration 
to this effect and to recover possession of the land comprised 
in the four plots.” 

. As to plot No. 3, the real defendant Bhyea Lai Jha does not 
now contend that it is milik or lakhiraj land; and in respect of 
tills plot the decree ought to be a simple declaration that the 
land comprised therein is m&l land. 
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With respect to plots 1, 2, and 4, the first point to be.con- IW 
lideroil is, whether llio District Judge has rightlf started by AkbokAli 
casting the entire burden of proof upon tlie plaintifF. It BHTEaLiL^ 
appears to me tliat he has not. The person under whom Bhyea 
Lai Jha claims liile, was admittedly a tenant of the plaintiff 
for a considerable portion of land, and tlie substantial allegation 
of Bhyea Lai Jha is, that a certain other portion of land with* 
in the same zemiiidari and in the occupation of the same ten- 
ant is not incll but lakhiraj. 

It appears to me that the Full Bench decision quoted by the 
District Judge is applicable to those cases only in which the 
zemindar sues to resume or assess land held under a lakhiraj 
title (alleged invalid), such laud being either held by a person 
who is not a tenant of the plaintiff for other land, or being 
occupied as a separate parcel or holding, or otherwise in such a 
manner as to be entirely distinct from any other land held by 
the same person as a tenant under the plaintifF. 

Tiierc arc a number of decisions of this Court, which go to 
establish the proposition that this principle is not applicable to 
the case of a person who is admittedly a tenant of the zemin- 
dar, and who sets up the plea of lakhiraj in respect of a portion 
of the land held l/y him, which portion is not distinguished in 
the manner wiiich I have described from the rest of the land, 
as to wliich he admits a tenancy. 

Now, ill this case it has been contended, that these four plots of 
land arc so distinct from the land which constitute^ the jotc of 
Bechaii Biswas that the pritici|)le of the Full Bench decision 
ought to apply. The pleader who h.as put forward this conten- 
tion has, however, been unable to point out to us upon, the map 
that these four plots constitute a separate holding of this nature, 
and therefore I think that the case falls within the principtc to 
which I have adverted, and that it lay upon Bhyea *Lal Jha, 
claiming title under llechan Biswas, to start his case by giving 
some prioid facie evidence that these plots. Nos. 1, 2, nud 4» 
are lakhiraj. • 

The District Judge must, therefore, in the first place, consider 
whether this primd facie evidence has been given, ami then 
proceed to consider whether the> plaintiff has or has not euffi- 

86 
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ciently rebutted atich prifnd facie evidence. In considering 
Akbub Ali (Whether the defendant has given such primd facie evidence, 
Bhyba LaL the plot No. 2 and the plots Nos. 1 and 4 will have to be 
separately considered. As to plot No. 2, the District Judge 
was of opinion that the oral evidence without further corrobo- 
ration was not sufficient to show that the land was milik or 
lakhiraj. As to plots Nos. 1 and 4, the Judge was of opinion 
that the oral evidence was corroborated by a map and khusra, 
which showed that these plots were, on a previous occasion, 
measured as rent-free lauds of Bechan Biswas. It has been 
admitted at this hearing that as the map and khusra contain no 
boundaries, and as no local investigation was made by an Amin 
in order to identify plots 199 and 201 with plot No. 1 of the 
plaint, and plot No. 50 of the tuap and khusra with plot No; 4 
of the plaint, it is impossible to say from a mere inspection of 
the map and khusra, and a comparison of them with the plaint, 
that the lands are identical. It follows that, in respect of plots 
1 and 4, the corroboration relied upon by the District Judge 
falls; and he must, therefore, see whether in respect of those 
plots the rest of the evidence to be found in the case satisfies 
him that the defendant has established a primd facie case of 
lakhiraj. 

With reference to the copy of the chakbund dated the 5tb 
Kartick 1168, and of another dated the 11th Zikand 1168, and 
of a third dated 29th Bamzam 1168, and also the copy of a 
sanad to <»ne mehal dated 9th Bysack 1168, we think it right 
to say that the parties ought to have an opportunity of pro- 
ducing any suck additional evidence as may hare the effect of 
supplying any link of proof which may be desirable from those 
documents. There is nothing on the face of tliose inipers to- 
show exactly under what circumstances the chakbunds were 
made, and ivl abstain from pronouncing any opinion as to the 
weight which ought to be attached to them when they are con- 
nected by such additional evidence with the land in question. 
Tlie plaintiff will also be at liberty to adduce fresh evidence to 
rebut any evidence which may be produced the defendant' 
as to these ebakbaade and sanads. 

Appeal allowed^ and ca $0 remanded. 
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Before Mr. Jmtice Cunningham and Mr, JueHce Broughton^ 

MADllUB DOSS and othors ^DspstiDARfs) o. JOGENDRO NATB 
ROY (Plairtipp).* 

Beng, Act Vlll of 1869, «. 38, 40— Orrfer that Tentree haoe hpeed--* 

Procedure to enforce Attendance of Wwieaeet in Proceedings for Measure* 

meni of Lands, 

Tiie Collector, in proceedings for measurement of lands under s. 38 qf 
Beug. Act VIII of 1869, cannot be said to Lave made a ^*due enquiry,** 
and therefore should not make an order under that section that the tenures 
have lapsed, unlil he has made use of all the powers given him by s. 40 in 
order to procure the attendance of witnesses. 

On tlie lipplicatiou of the plaintiff in proceedings taken 
under s. 38 of Beug. Act VIII of 1869, an Amin was appoint- 
ed to measure the lauds on an estate of which the plaintiff was 
the proprietor; the Amin went to the spot on the 15th of 
March and remained unlil the 1st June, but none of the defend- 
ants, the ryots on the estate, except two, Bechu and Namdah^ 
would attend, notwitlistandiiig notices were served on them, both 
by the Amin and by the Collector. As they did not attend, the 
Collector made an order under s. 38 of the abovq Act, that the 
tenures, otherwise than those of the two defendants who 
attended, had lapsed. 

From this order the defendants appealed. 

Baboo Knlly Mohun Doss aud Baboo Bungshte Dhur Sen 
for the appellants. 

Baboo Mohesh Chunder Chowdhrg, Baboo Melting Mohun. 
Roy, aud Baboo Rashbeharg Gliose for the respondent. 

Thejudgmeutof the Court (Conninobam and Btto'^JaBTUH, 
JJ.) was delivered by 

CcNNiNauAM, J.— The first objection in this case is, thair 

* Appeal from order No. 277 of 18S0, against the order of Baboo B. P.^ 

Roy, Subordiuiite Judge of {lurdvaii, dated the 6th Jniy I680.‘ 


azi 


188t 
Jan. 31. 
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1881 tlie Court below ought not to have granted the application of 

Uadbub the respondent without better evidence of the inability of the 
Dosd . * . 

n])p]icant to measure the lands, and without ascertitiuitig who 

Kaiu^uo? persons liable to pay rent. 

It appears timt the ros])onilent> wlio is the proprietor of the 
land in question, filed a Verified petiiion, in which he stated that 
he had endeavoured to measure the Ini'd, and had been unable 
to do so; and that thereupon (he Court below made the order 
tinders. 38 of Beng. Act YlII of 1869, now appealed ngninst. 
We think that that was a rightful proceeding, and that there 
is no ground for setting aside the order on that account, 

But with regard to the procedure adopted by the Collector, 
we are not satisfied that (here was a due enquiry ” sufficient 
to comply with the requirements of s. 38. 

That section is a highly penal one, and we are bbnnd to 
construe it with the utmost strictness. It appears that, by 
B. 40, the Collector, in conducting an enquiry of this kind, is 
em|)owered to make use of all the powers conferred on a Civil 
Court by the Code of Civil Procedure in procuring the attend* 
ance of witnesses and otherwise taking evidence. 

Now, it does not appear that the Collector in this case did 
put that section in force, or make use of nil the powers which 
the Code gives a Civil Court to procure the altendaneo of wit- 
nesses. The consequence is, that if we upheld the present 
decision, we should be enforcing a very severe penalty against 
tlie witnesses, wliom tbc Collector might, if bo bad clioseu to 
exercise tlio powers rested in liiin by law, have bioiiglit before 
the Court, and thus avoided the penalty coming into force. 

Under these circumstances, we think that the order appealed 
against should he set aside, and tho Collector directed to insti- 
tute another enquiry, using all tho powers that tho law gives 
him to bring ^le witnesses before biin. If lie is still unable to 
aecertuiu and record who the persons in occupation of the land 
are, and to measure the land, he will then be at liberty to make 
the lapsing order under e. 38. 


Apptal alUnotd. 
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ORIGINAL CIVIL. 


Before Sir Bichard Oarlh, /T/., Chief Juttice^ and Mr. Justice Broughton, 

In tkb matter of UPENORO LALL BOSE, an Attorney. 

Praetice^Veri/ication of Phmt’^ Information and Beliefs Personal Know^ 
iedjte^Cieil Procedure Code(^Act X 0 / 1877), w. 50, 51— /ic^ XU of 
1879, f. 11. 

In nil whether n plaint is vended bj the plaintiff or by some other 
pcraoti, the party verifying should state shortly what paragraphs he verifies 
of liis own knowledge, and what paragraphs he believes to be trae from the 
information of others. 

In tliU case a rale had been obtained callin;r upon Baboo 
Upeudro Lall Bose, an attorney of the liigli Court, to slioir 
cause why he should not be suspended from practising for 
having improperly verified n plaint in tlie suit of Jodoomth 
Law V. Prokash Chttnder Milter. The plaint in that suit, which 
was for an account and for sale of certain properties and for 
other relief, stated an assignment by the defendant to one 
Mohindro Lall Mitter of the share of the defendant in certain 
Government securities and In certain zemindaries, and a sub* 
sequent assignment by tlio defendant to tlie pIuintilF of the 
balance of liis share In tlie same )n'operties after«pnyn)ent of 
the amount due to Mohindro Lall Mitter. The jdaint further 
Stated that notice of the assignment had been given to the 
knria of the family to Avhich the defendant belonged,, and also 
to Mohindro Lall Mitter; that the defendant had subsequently 
conveyed the whole of his property to one Rajendro Dutt, who 
had paid off Mohindro Lall Mitter ; and that there was a sum 
of Rs. 2,091*8 due to the plaintiff for principal and interest. 
The plaint was signed by Jodoouath Law by his constituted 
Attorney Upendro Lall Bose. 

The verification was as follows:—" I, the plaintiff abovenamed, 
do declare, that what is stated in the foregoing plaint is true 


1880 

Ang. Uff) 
Sept. 3 . 
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to mj kno\vIe(lge, except as to matters stated on information 
and belief^ and as to those matters 1 believe it to be true, 

’ JoDoONATH Law, 


by his constituted Attorney^ 


Upendro Lull Bose. 


At tlie hearing of the suit, Upendro Lall Bose was called as 
a witness by the Court and stated as follows ; — 

About two years ago, Brojonath Sen called at my house 
and enquired about a certain deed of assignment executed 
by Prokasli Chunder Mitter iu favour of Moliiudro Lull Mitter, 
and after that told mo to draft a deed, and said three promissory 
notes were owing. I did draft the deed. I don’t know what took 
place with, the draft, which I handed to Brojonath Sen, after 
that. It might be at the beginning of August. Brojonath Sen 
produced A (the first deed) to me, and told me to take notice 
of it. Prokash was not tliere. It was produced to me at my 
house. 1 did not see it executed or any money lent. It was 
brought to me after execution to give me notice of its execution 
as I was acting for Mohiudro Lall Mitter. I verified tlie plaint 
as the constituted attorney of Jodoonath Law from informa- 
tion I received. I state about the execution of the deed from 

I 

inforinatiou. I was told by Brojonath Sen about its execution. 
When the plaint was drawn I was not constituted attorney. 
The verification is iu the usual form. I got the power in 
January or December, and the plaint was drawn in September, 
lam an attorney of this Court. I only knew personally about 
the execution of the first deed in favour of Mohindro Lall 
Mitter. I also know of the notice given by Brojonath Sen of 
tlie execution of A to me as attorney of Mohindro Lall Mitter. 
I have not compared A with the draft, I drafted it at home, 
and made^the drafVover immediately to Brojonath Sen. I know 
the contents of the fourth and fifth paragraphs of the phdat 
from iufonnatioii aud belief. Tlie first paragraph I know person-* 
ally. As to the second, I know I drafted the deed, and the 
rest 1 know from information received from Brojonath Sen. I did 
not compare the draft with A. 1 speak from recollection that it 
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corresponds with mj draft. As to tlie third, foarth, and fftli I«B1 
paragraphs, I make the statements from information received, Ii? thv 
as to the sixth paragraph that appears on the face of the deed i/pendbo 
and from calculations made from it. Tlie plaintiff resides jn 
Aheeroetollah Street in Calcutta. I cannot say hour long he has 
resided there. When the plaint was filed he was residing at 
Bankipore. I cannot say how long he had been there. I was 
told he was ill by Brojonath Sen.” 

Mr. Kennedy and Mr. Hill showed cause. 

The judgment of the Court (Garth, C.J., and Broughton, 

J.) was delivered by 

Garth, C. J. — Tliere is no doubt that the plaint in this case 
has been verified in an irregular way ; but having heard Mr. 

Kenneiry’s explanation, we have already informed him, in 
the course of the argument, that we entirely acquit his client 
of any intentional impropriety, • 

The mistake which he has made in the form of verification 
has evidently arisen from his confounding the permission to 
verify the plaint itself, which is provided for by s. 51 of the 
Code, with the power to sign the plaint on behalf of his client, 
which is provided for in the addition to that section made by 
the amending Act XII of 1879, s. 11. • 

He obtained leave upon the usual petition to verify the 
plaint himself, and then, instead of doing so, lie signed the 
plaiutifTs own name to the verification, describing himself as 
the plaintiff’s attorney for tliat purpose. 

The result is, that neither the plaintiff nor his attorney could 
be made criminally responsible for any false statements there 
may be in the plaint. 

If Upemlro Lull Bose really meant, having obtained the 
leave of the Court for that purpose, to verify the plaint himself, 
he should have sigued the verification on his own account, and 
not os the plaintiffs attorney. 

If he meant to sign the verification merely as the plaintiffs 
attorney, the plaintiff himself ought to have seen the plaint 
ami verification, j^nd authorized the attori^ey to sign the yeri- 
fication for him. * 
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1881 The discussion which has taken place upon these points has 
In thb raised a question of very general importance as to wiint 
^PENnuo^ should be tlie form of verification. We have taken occasion to 
Lall Bose. ^;q„guit gome of tlie oilier Judges upon it, and wo think lhat it 
may probably be found necessary to frame a rule or rules upon 
lhat subject. Meanwhile, we think that, in all cases, whether 
the plaint is verified by the plaintiff or by some other person, 
the party verifying should state shortly what paragraphs he 
verifies of his own knowledge and wliat paragraphs he believes 
to be true from the informatinn of others. 

This is the form of verification used In affidavits for the pur- 
pose of interlocutory applications (sec 8. 196 of the Code of 
Civil Procedure). There is no inconvenience, so far as we are 
aware, in adopting it, and it is really the only means of secur- 
ing anytliing like truthful statements in tlie i>Iaiiit. 

Tlie rule against Upeiidro Lall Bose will, of course, be dis- 
charged, and lie is entirely acquitted of all blame which can 
affect his character. 


SMALL CAUSE COURT REFERENCE. 


Before Sir Richard Garths Kt , Chief Jmtice, and Jl/r, Justice Pontifex. 

BUDDKEC DOSS and otuebs v. RALLt and anothbb * 

Feh. 8. 

" Con\ract^ Breach of Contract Time for Performance, 

A contrnct for the sale of seed contained the following provision Refrac* 
tion giiaruntced at four percent., witli usual nllowauee up to six per cent., 
exceeding whicli the seller is to reclcaii the seed at his expense within n week ; 
failing whiuli buyers to have the option of caiiuelliiig that portion of the coii* 
tract tendered, or of buying against the seller, or of taking the parcel as it 
stands, with usual IlliiWAnce for excess refraction. Delivery from seller's 
gralowii in pile up to the 15th of July next.” On the 10th July, the vendor 
tendered the seed. On cxaiiiiiiatioii tlie refraction was found to be above the 
contract rate. It was agreed tbat^o vendor should reuleaa the seed ; and on 

* Case stated for the opinion of the High Court under the provisions of 
Act XXVI of 1864 by Q. Uiilett, Esq., First Judge of the Calcutta Court 
of Small Causes. 
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the 13th July, the purcliasers went to take delivery of the seed, which wag 
found Btill to be not sufficiently cleaned. On the 15th July, the vendor said 
that be should require a week longer for that purpose. The purchasers then 
cancelled the contract. In a suit by the vendor for damages for breach of 
contract,— 

Jle/d— (1), that the breach of the contract was with the plaintiff: 

(2), that the week allowed for recleaning commenced from the 10th 
July ; and that as the plaintiff had not succeeded in reducing the rate of 
refraction to the contract rate, the defendants had a right to reject the seed ; 
and that the plaintiff was not entitled to further time to reclean it again. 

This was a suit to recover damages for the breach of a con- 
tract dated the 8th June 1880 for the purchase of a hundred tons 
of teel seed. The contract contained the following provision : — 

Befraction guaranteed at four per cent.^ with usual allowance 
up to six per cent., exceeding whicli the seller is to reclean the 
seed at his expense within a week ; failing which buyers to have 
the option of cancelling that portion of the contract tendered, 
or of buying against the seller, or of taking the parcel as it 
stands, with usual allowance for excess refraction. Delivery from 
seller’s godowu in pile up to the 15th of July next.” On the 
10th July, the defendants went to take delivery, and found that 
the refraction of the seed tendered was over the contract rate. 
It was then agreed that the seed should be redcaned. On the 
13th July, the defendants went again to take delivery, and 
found that the refraction was still over the contract rate. On 
the same day the plaintiffs wrote to the defendants asking them 
to take delivery. On the 14th July, one of the fflaintiffs had 
an interview with the broker who had negotiated the con- 
tract, when he said that he would require another week 
to clean the seed. A meeting at the defendants’ office was 
arranged for the next day. At this meeting, Buddree Doss, who 
represented the plaintiffs, asked for another week’s time to 
reclean. This was refused. On the same day the defendants 
made an attempt to tender the price, but it was not successful. 
In the evening the plaintiffs’ attorney wrote to the defendants 
requiring them to take delivery, and the defendants wrote to the 
plaintiffs tendering the price of the goods and asking for 
delivery, and notifying that if tiie delivery was not completed 
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they would consider the contract as cancelled. The plaintiffs 
now sued for the difference between the market-rate and the 
cpntract price, and contended that as they had one week within 
which to perform the contract, they had up to the 22nd July 
within which to deliver the goods, if previous to the 15th they 
turned out to be above thd stipulated refraction. The learned 
First Judge of the Small Cause Court, however, held, that the 
meaning of the contract was, that the plaintiffs were entitled 
only to one week from the time when the refraction was ascer- 
tained to be above the rate mentioned in the contract, and that 
they were not entitled to reclean as often as they liked, and then 
to take the week over and above the due date of the contract ; 
and, contingent upon the opinion of the High Court on the 
following questions, gave judgment for the defendants : — 

(1.) Whether the breach of the contract on the evidence be- 
fore the Court was not clearly with the defendants, the contract 
providing one week for recleaning, and the evidence being that 
the plaintiffs were willing, on the 15th July, to reclean within 
one week ? 

(2.) Whether the one week for recleaning the seed provided 
in the contract is to commence from the 16lh July, or from any 
prior date according t(> the construction of the contract ? 

Mr. T. .id. Apear for the phdnliffs. 

Mr. Affnep for the defendants. 

The opinion of the Court (Gautii, C. J., and Pontifex, J.) 
was delivered by 

Gabth, C. j. — W e think that the first question should be 
answered in the negative. 

As to the second question, we think that the week al- 
lowed for recleanlng the seed commenced from the 10th July, 
wiien the refraction was found to be tliirteen per cent. The time 
occupied by the plaintiffs in recleaning was only two days ; 
but as they did not succeed in reducing the refraction to the rate 
of six per cent., the defendants had a right to reject the seed. 
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It is clear that the pluiutiffs were not entitled by the terms of 
the contract to any further time to reclean it again. 

The defendants are entitled to the costs of this reference. 

Attorney for the plaintiffs : Mr. GamelL 

Attorneys for the defendants: Messrs. Sanderson ^ Co, 


ORIGINAL CIVIL. 


Before Sir Richard Garth^ Kt, Chief Justice^ and Mr. Justice Pontifex. 

ju6gkunath khan AND OTHRBA (DEFENDANTS) V. J. E. 

MACLACHLAN (Plaintiff). 

Contravty Conslructiou o/— “ Delivery in whole of November on seven days' 
notice from Buyer "-—Breach of Contract 

A contract for delivery by the defendants to the plaintilf of 1,000 bags 
of ginger, stated tliat delivery was to be taken and given in the whole of 
November on seven days’ notice from the buyer.” On the 5th November, 
the |)hiiiitifr gave notice to the defendants requiring delivery to be given 

within seven days;” and again on the 11th, that he was prepared to take 
delivery on the following day. On the 12tb, the defendants wrote to the 
pljiintill, stating that they would give delivery on the 28th, 29th, and 30th 
November. On the 15th, the plaintiff gave notice that he considered the 
contract at an end. In a suit for damages for non-delivery,— (affirming 
the decision of the Court below), tliat the words “ on seven days’ notice from 
the buyer" were intended to give the buyer the right of fixing the particular 
time in November at which the delivery was to commence, and that the 
defendants were therefore bound to commence delivery on the expiration 
of the seven days' notice. 

I 

Appeal from a decisiou of BuouGaxoN, J.^ dated the 29th 
June 1880. 

The suit was brought for damages for non-delivery of 1,000 
bags of dry ginger under a contract dated the 11th October 
1879, which stated that the defendants agreed with the plaintiff 
for the sale by them to him of 1,000 bags of dry ginger at the 
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1881 rate of Bs. 5-11 per bazar maund^ ^‘delivery to be taken and 
juGGKBNATH given iu tlie whole of November 1879 on seven days’ notice 

Khan " , i „ 

V. from the buyer. 

The only question material to this report is as to the con- 
struction to be put 011 these words. 

Ou the 5th November^ the plaintiff gave notice to tlie 
defendants by letter requiring delivery of the ginger to be 
given “ within seven days.” Ou the 11th November, the plaintiff, 
having heard nothing iu the meantime from the defendants, 
wrote that he should be ready to take delivery on the following 
day. Ou the 12th November, the defendants wrote to the 
plaintiff, stating that they should be prepared, under the terms 
of the contract, to give him delivery of the ginger on the 
28th, 29th, and 30th of November, and that they would pile 
the ginger on the 27th to avoid any delay in the delivery. Ou 
the 15th November, the plaintiff gave notice to the defendants 
that he considered the contract at an end, and demanded from 


them tlie amount now sued for, being the amount of damages 
he alleged h*^ had sustained by their refusal to commence deli- 
very on tlie 12th. 


Mr. T, A. Apear for the plaintiff. 

Mr. Bonnerjee for the defendants. 

( 

The decision appealed from was as follows : — 

Broughton, J. — Mr. Bonnerjee contends, that the sellers 
had from the expiry of the notice to the end of November to 
deliver, and that they might commjeuce delivery on any day 
prior to the end of November. Mr. Apear contends, that 
delivery shouldtcommence at the end of the seven days, and go 
on for a reasonable time. Mr. Bonnerjee puts the case of a 
contract, supposing it to be without the words on seven days’ 
notice,” and says, that if that were the case they would have 
all November to deliver: what they contracted for, was for 
delivery in November with words “ on seven days’ notice, &c.,” 
in the contract. The construction must depend on the intention 
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of the contracting parties according to the well-established 1881 

rule, and the question is what was that intention. Jooobbhatb 

* IChabt 

If the seller is to have the whole of November, those words v, 

on seven days’ notice ” from the plaintiff in the contract appear 
to have no meaning. The contract gave the purchaser a right 
by notice to fix when the delivery should begin. That is a 
very reasonable and intelligible clause, for when a merchant 
has to take a large delivery, he must be prepared with accommo- 
dation to store the goods in. This view is supported by the 
conduct of the parties. On the 5th November 1879, Mr. 
MacLachlau wrote to tlie sellers and stated that he would be 
prepared to take delivery of the 1,000 bags of ginger within 
seven days from the date thereof. He received no reply till 
the llthjj when he wrote again and very fairly says, that if the 
defendants considered the contract different from what, he 
contended for, they sliould have stated that he was mistaken 
in his construction. 

Mr. Bonuerjee quoted Coddington v. Faleologo (1) and 
Bettini v. Gge (2). CoddingtorCs case appears to me to have 
the moat bearing on the present case, but the words were not 
identical. The contract was for delivery between 17th April 
and 8th May. Tlie sellers made no delivery on the 17th. The 
next day the ))urchaser rescinded the contract, and an action 
was brought for non-acceptance, and the Court of Exchequer 
was divided. The Cliief Baron and Baron Parke took one 
view, and thought that the plaintiff was not bojind to give 
delivery on the 17th April. Brainwell, B., thought that he . 
ought to have commenced delivery on the 17th, Martin, B.^ 
agreed, but the Cliief Baron did not go as far as Mr. Bpnnerjee 
contends in this case, when he held that the contract was 
satisGed by the delivery of the whole quantity between tlie 
17th April and the 8th May, inclusive, in such portions and 
at such intervals as a jury might think reasonable with refer- 
ence to the nature and effect of the wiiole contract. 

Bettini v. Gge (2) turns on a different point. Bettini agreed 
to sing in concerts as well as in operas, and also not to sing any- 
where out of the theatre in the United Kingdom of Great 
(I) L. R., 2 Ex., 193. ‘ (2) L. li., 1 Q. B. D.,'l83. 
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1881 Britain and Ireland, from the Idt January to the Slat Decern- 

JoGOERNATH her 1875, without the written permissiou of Mr. Gye, except 

V, at a distance of more than fifty miles from London and out of 

^ the season of the theatre, and also to come over before the 

season began for the purpQse of rehearsals. Mr. Gye sought 
to rescind the engagement, because Bettini did not come to 
rehearse. It was held that the sti])iilation as to rehearsals 
was not a condition precedent. The case of Fleming v. 
Koegler (1) would be in point if the words after “seven days^ 
notice from the shipper ” had been used, instead of “ after com- 
pletion of two country voyages.” 

Tlie conclusion I arrive at is, that the proper construction 
of the contract in this case is, that the purchaser had the 
option to fix the time during November when the seller should 
begin to give delivery, and the seller had no right to refuse 
beginning delivery on the r2th. The letter of the 5th was 
, not answered till the I2th. On the 15th, three days after, the 

plaintiff gave notice that the contract was at an end ; the 
defendants had declined by their letter of the 12th to give 
delivery, and the plaintiff was justified, on the 15th, in treating 
the contract as abandoned and sending in the bill. The first 
issue must be answered by stating that the defendants were 
bound to commence delivery on the 12th, and continue delivering 
with reasonable despatch. The second issue must be answered 
that the plaintiff' was ready and willing to take delivery, and 
had done aU things necessary to entitle him to delivery on the 
12th. The letters of the 5th and 11th are sufficient to show 
this, and tlic plaintiff had provided funds for the payment. As 
to the third issue, what is the measure of damages ? It is the 
difference between Us. 5-11 and the ruling price on the 15th 
November. There is no evidence on the defendants’ side. The 
plaintiff’s ‘evidelce is not uniform. 

One witness, a large dealer, brought his books and showed 
that 400 maunds were sold on the 15th at Us. 7-13, and said that 
1,000 would sell at Us. 7-11. Mr. Stewart speaks to a sale on the 
> 15th November to Messrs. Ernsthauseu and Oesterley at Us. 8-8; 
both are actual sales, and don’t tally at all. The plaintiff claims 
(1) I. L. R., 4 Calc., 237. 
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damages at Ks. 8-12. I think if I give him Bs. 7-12, he will get 1881 
all he is entitled to. Damages will be for 1,000 bags at the Juggernath 
difference between Bs. 5-11 and 7-12, or Bs. 2-1 per maund. v. 
Each bag contains 1 cwt., or 1 maund 14 seers and 10 chittaks. 

From this decision the defendants appealed. 

Mr. Evans {Mr, Bonnerjee with him), for the appellants, con- 
tended, that the defendants had the whole of November in which 
to give delivery. Had the words on seven days’ notice from 
the buyer ” been omitted, time would have been of the essence 
of the contract, and tliey would have been bound to deliver at 
or before the end of November ; see s. 55 of the Contract Act. 

There the words are at or before.” In this contract there is no 
stipulation to do anything at ” any specific time, because “ on,” 
which is used here, means “ after v. Arkwright {!)• 

The plaintiff was not entitled to delivery at any rate until after 
the 12th, according to the words of the notice he gave. The 
effect of the addition of those words was to make a condition 
precedent ; and the defendants wore not bound to deliver be- 
fore they got notice to do so ; the additional stipulation only 
enabled the plaintiff to fix a time before which he would not 
take delivery, and did not alter the whole contract as to time, 
nor take away the right the defendants had uude^r the previous 
words to have the whole of November to give delivery — Benja- 
min on Sale, 559. To construe the contract as the plaintiff 
wishes would be to introduce a new term as to time into it. 

The plaintiff had no right to treat the contract as being at an 
end. He ought to have taken delivery, as we offered it, at the 
end of November, and then, if he was damaged, sued for breach 
of the contract. Pollock on Contracts, 2nd Ed., pp. 443—445, 
and Coddington v. Paleologo (2) were also referred to. 

Mr. Branson and Mr. T. ^4. A;?car for the respondent were 
not called upon. 

The judgment of the Court (Garth, C. J., and Pontifex, 

J.) was delivered by 

Garth, C. J. (who, after shortly stating the facts and refer- 
(1) 12 Q. B., 960.' (2) L. R., 2 Ex., 193. 
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1681 riug to the letters of the 5tli9 11th, aud 12th November, coDti- 
juGQEBNATH iiued).— It is dear from these letters; that the construction which 
V. the pUintifF put upon the contract, and whicli lias been adopted 
^3^ theiCourt below, was, that altliougli the whole of November 
was the period mentioned in the contract for givii^g aud taking 
delivery of the goods, the particular time in November at 
which the delivery was to commence was to be determined by a 
seven days’ notice, which was to be given by the buyer. The 
buyer had tlius the option of fixing the time for delivery ; and 
at the expiration of the seven days’ notice, the sellers would be 
bound to commence to deliver, although, of course, tliey would 
be allowed a reasonable time after the expiration of the notice 
for completing the delivery. 

The defendants, on the other hand, contended, that they had 
the whole month of November in which to deliver the ginger ; 
and that although the seven days’ notice might have been given 
by the plaintiff on the Ist of November, the defendants would 
still have until the last day of the month to complete the 
delivery. 

1 am of opinion, that the view which has been taken by the 
Court below is the correct one. No doubt if the words had 
been ‘delivery to be taken aud given during the whole of 
November,” the sellers would have had the whole month in 
which to deliver. But it seems to me that the words on seven 
days’ notice from the buyer” are intended to give the buyer the 
right of filing the particular time in November at which the 
delivery was to take place. If this were not so, the words 
seem to me to have no meaning. 

I think, therefore, that the defendants Avere bound to com- 
mence delivery on the 13th of November, and that the breach 
of contract occurred when the sellers virtually refused to deliver 
until thd 28th If the month. 

It has also been suggested by Mr. Evans that the seven days’ 
notice which the plaintiff gave was insi4ficient, because it 
required the delivery to be made Avithin seven days ” instead of 
' ' at tlie expiration of seven days from the ^th November. Butthis 
is at best a mere formal objection ; and I think it clear from the 
correspondence that the defendants understood and treated the 
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notice as a seven days’ notice under the contract. If tlie notice 1881 
had not been eiven, the sellers would not have been bound to Jugobbkath 

t , , TTttaw 

deliver at all ; but the dcfeiidauis evidently considered them- v, 
selves bound by the notice to deliver according to the true 
meaning of the contract. Moreover^ this point as to the form of 
the notice was neither taken in the correspondence between the 
parties, nor in the written statement of the defendants, nor 
in the Court below, nor in the grounds of appeal to this Court. 

The only other point which has been made by the appellants 
is, that the Judge, in estimating the damages, has given the 
plaintiff two annas a bag too much. This is a small point, and 
Mr. Branson does not contest it. The damages, therefore, will 
be reduced by two annas a bag. But as the appeal has sub- 
stantially failed, it will be dismissed with costs on scale No. 2. 

I 

Appeal dismissed. 

Attorneys for the appollaufs : Messrs. Ghose and Bose, 

Attorney for the respondent ; Baboo Kalinath Mitter, 


Before Sir Richard Garfhj A7., Chief Justice^ and Mr, Justice Pontifex. 

I 

BIBEB SOLOMON (Plaintiff) v. ABDOOL AZEEZ and anothbr 

(DErr,NB\Ms). Jan. 7. 10, 4. 

’ 7 . 

Compromhey Siut to set amle ^Fraudulent Represent ations^Sanction by 
Court of Compromise entered into hy a Minor — Misapprehension or 
Mistake as to mnfprinl Facts^Contract Act {IX of 1872), s. 20^1nquiry 
as to whether it would he for benefit of Minor to set aside Compromise. 

Tlie pLiintiil', a minor, was, as daughter and one of the heirs of A, entitled 
to 7-24ths of his estate. The value of estate was uncertain, and depend- 
ed on whether or not A had been a partner in business with il/, sud whether 
or not a sum of Rs. 30,000 had been paid by M to Ay in satisfaction of all 
claims which A had gainst M in respect of the estate of K, a deceased 
brother of A, and a former partner in the same business. M having, on A's 
death, possessed himself of all the estate of Aj the plaintiff brought a suit 
Against My in which a decree was made, ordering an account to be taken of 
the estate of A which had come into the hands of M, Pending such 
account, M died, leaving a frill, by which he appointed the son of A and 
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1881 * anotlier his excciitora, and the suit was revived against them. In their applica^ 
Bibee probate they stated that the value of Afs estate, so far as they hud 

Solomon been able to ascertain and were aware, was Rs. 4,41,000. Shortly after pro- 
Abdool granted, negociations were entered into between the executors and 

AZEBZ. the advisers of the plaintiiT for a compromise, and a petition was, with the 
concurrence of the executors, presented by the plaiiitifi to the Court, asking 
for its sanction to the terms agreed upon by the parties, which were, that the 
plaintiil should receive Rs. 20,000 in full of all demands, and Rs. 5,000 for 
her costs of suit. This petition took ns the value of il/’s estate the amount 
stated by the executors in their application for probate, and stated that the 
value of A*Jt estate, in case the abovementioned payment by M was proved, 
would be Rs. 30,000, and in case it was not proved, then a moiety of the 
estate of Af; and that, considering the diflioulties the plaintif} had to meet in 
proving her case, and with a view to put an end to further trouble, litigation, 
and expense, the above terms had been agreed to on her behalf. These 
terms of compromise weie sanctioned by the Court on the 11th September 
1876. Shortly afterwards, further property was discovered belonging to the 
estate of il/. The plaintif! brought a suit against the executors to set aside 
the compromise, alleging tliat the terms had been aece[>tcd by her on the 
faith of the representation made by the executors in their application for 
probate, and charging them with wilful and fraudulent concealment. 'I'lieie 
was evidence to show that some of the property subsequently discovered 
was siK'b that the defendants as executors ought to have known, oven if they 
did not of its existeiico at the time of the compromise. J/eld^ that even 
though the executors had no such knowledge, and there was no actual fraud, 
yet there was such culpable ignorance and neglect of duty on their part as 
to amount to fraud, and carry with it the consequences of knowledge, and 
as tiiG compromise had in consequence been entered into by the parlies and 
sanctioned by the Court under a misapprehension of material fact, the plain- 
tifT was entitled to have the compromise set aside, and the parties restored to 
their rights in fne former suit at the time It was effected. 

Fe?' Tontifex, J.— In cases where the sanction of the Court is required, 
a.s where tiiere is an infant concerned, each party is bound to see tliat the 
materials on which the sanction of the Court is asked for arc uiiinipeachablc. 

Per PoNTircx, J.— Q?<arre,— Whether in this suit, if the questions were 
found to arise, it would be nccc8.sary for the Court to consider whether it 
would be foq the b|nefit of tbe minor that the compromise should be set 
aside ? 

Per Gabth, C.J.— Even if it only appeared that tbe compro- 
mise had been entered into and sanctioned under an entire mistake of the 
parties and of the Court with regard to the subject-matter of the agreement, 
it ought to be set aside under s. 20 of the Contract Act. 

Per Gabth, C.J.— In a substantive suit by a minor to set aside a com- 
promise made with the sanction of the Court obtained by fraud or mistake, it is 
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not tlie province of the Court to inquire whether it would or would not be 1881 
for the benefit of the minor that the compromise should be set aside ; though ' bibq 
it might be otherwise on an application fur review to the Court which'granted SoiiOHOH 
the sanction. 

Azimz. 

Appeal from a decision of Wilson, J., dated the 30th June 
1880. 

The plaiutiff in this suit was a minor, and sued Syad 
Ahmed, her next friend, to set aside a compromise made between 
herself (her mother Bibee Rubbia acting on her behalf) and 
the defendants Ahdool Azeez and Ahmedoollah, the latter of 
whom died pending the appeal. The compromise was alleged 
to have been made on the faith of representations made by the 
defendants to the plaintiff, which afterwards turned out to be 
untrue.. 

The material facts are fully set out in the judgment of PoN- 
TIFEX, J. 

Wilson, J., dismissed the suit, finding on the evidence that 
the compromise had not been agreed to on the faith of the 
representations as alleged, such representations never having 
been made. 


The plaintiff appealed from this decision. . 

Mr. PhUHps and Mr. T. A. Apear for the appellant. 

Mr. Keimedff and Mr. Bonnerjee for the respondeAts. 

The following cases were referred to in argument : — 
JIall V. Turner (1), Brooke v. Lord Jilostpn (2), Bawlins v. 
IVickham (3), Gilbert V. Endean (4), Baboo Lekraj Boy v. 
Baboo Mahtab Chand (5), Trigge v. Lavallee (6), Flower v. 
Lloyd (7). Section 20 of the Contract Act was also referred to. 


(1) L. It., 14 Cb. D., 829. (4) L. R., 9 Cb. D., 259. 

(2) 2 DeGex J. & S., 373 ; S. C., (S) 14 Moo. P. C., 393 ; 8. C., 10 

33 Beavan, 457. B. L. R., 35. 

(3) 3 DcQcx & J., 304. , (6) 15 Moo. P. C., 270. 

(7) L.E., lOCb.D.,327. 
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The following judgments were delivered 

PoNTiPEX, J. — The plaintiff is a miuor, and sues by her 
next friend to set aside a compromise sanctioned by this Court 
ill a former suit. 

In that suit her title wa^ stated in the following way 

One Sudickjee^ of Cashmere, carried on large business opera- 
tions in Calcutta, other parts of British India, and Cashmere. 
He died, nearly fifty years ago, intestate. His business was 
carried on in partnership with Khajah Mtissijee and Koodoor 
Mullick. He left two sons, Khaluckjee and Ackbarjee, and a 
daughter, Fatima, who was the wife Of his partner Khajah 
Mussijee. 

That, after Sudickjee’s death, his son Ackbarjee had charge 
of the Calcutta business. 

That Khajah Miissijcc died in 1854, having bequeathed tite 
residue of his estate to his son Khajah Moheeoodeen and Kha- 
luckjee. That Khaluckjee died in 1859 intestate, leaving 
Ackbarjee one of his heirs. 

That Ackbarjee died in 1868, having been jointly interested 
in the business with Khaluckjee and Khajah Mussijee up to the 
death of the latter ; and from his death, with Khaluckjee and 
Moheeoodeen until the death of Khaluckjee ; and after his death 
witli Moheeoodeen until his own death in 1868. 

That Ackbarjee left, among other heirs, a son, the defendant 
Abdool Azeez, and a daughter, the infant plaintiff, her share 
as an heir being 7-24ths of the estate left by Ackbarjee. That 
it was alleged that Ackbarjee left a will, by which, after giving 
certain legacies, he bequeathed a sum of Rs. 30,000 in trust 
for his son Abdool Azeez. That such will contained a recital 
that Moheeoodeen had given the testator the said sum of 
Rs. 30,000 in full satisfaction and discharge of all claims 
which he Wigfft have against the estate of his deceased brother 
Khaluckjee. 

But the infant plaintiff denied that she had ever given any 
consent to the will of Ackbarjee, which would, therefore, be 
inoperative against her. 

Tliis suit of the infant plaintiff was instituted on the 21st 
December 1871 against the executors the will of Ackbarjee 
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and against Molieeoodeen, alleging that the latter had pos- 1881 
sessed himself of the whole of Ackbarjee’s estate. ^Bibbe 

Now if these allegations were true, Ackbarjee would have v. 


been a partner in the aforesaid business and interested in the 
property thereof, partly on his owu account and partly as being 
one of the heirs of his brother Khaluckjee. 

The infant plaintiff’s suit was tried by Mr. Justice Phear. 
He had dismissed the executors named in Ackbarjee’s will from 
the suit, as they had never taken out probate, or in auy way 
intermeddled with the estate. 

The only question considered by Mr. Justice Phear was, 
whether Moheeoodeeu was accountable to the plaintiff for assets 
of Ackbarjee come to iiis hands. In his judgment he said: 

Moheeoodeeu is, without doubt, the principal defendant in 
this suit; and although Abdool Azeez, now somewhat feebly 
advances a personal responsibility for the Rs. 30,000, I should 
be shuttiug my eyes to all the indicia afforded by the conduct 
of the parties to the suit if I did uot perceive that Moheeoodeen 
is tlie person really couoerued in the fate of this trial. I have no 
^ort of doubt that, oil the death of Ackbarjee, all his estate and 
effects came into the hands of Moheeoodeeu, aud so far as they 
liave been administered at all, have beeu administered by him. 
He must, therefore, account in this suit. And regard being had 
to the share he had in putting the will into its existiug shape, 
I think the release contained in the last clause .must uot be 
used as evidence in his favour iu the accounts.” is observ- 
able tiuit Mr. Justice Phear expressed no opinion as to whether 
Ackbarjee had beeu a partner iu the business as alleged by the 
plaintiff, or as to what his estate consisted of. That of course 
was a matter reserved for further cousideratiou in a later stage 
of the cause when the inquiries aud accounts directed by the 
decree had been made and taken. * 

By Mr. J ustice Phear’s decree it was declared that Ackbar- 
jee’s will was inoperative against the infant plaintiff ; and the 
following accounts aud inquiries were ordered to be taken and 
made 

1. An account of the estate of Ackbarjee come to the hands 
of Moheeoodeeu. 
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3. Au inquiry as to what part (if any) of Ackbaijee’s estate 
is outstanding and undisposed of. 

And further consideration was reserved with liberty to apply. 

Under the account numbered 1 and the inquiry numbered 
3, it was competent to the infant plaintiif to prove that Ackbar- 
jee was a partner in tlie business, and that part of his estate 
was represented by part of the capital and profits thereof. 

The judgment and decree of Mr. Justice Phear were con- 
firmed by the Appeal Court on the 28th March 1876, with this 
modification, — Tliat it was ordered tliat, in taking the said 
accounts, no regard was to be had to the statement in the last 
clause of Ackbarjce’a will except as corroborative evidence^ and 
until after other substantive proof had been given of the said 
alleged release and the payment of the sum of Its. 30,000 
therein mentioned. 

The suit was, accordingly, remitted to the lower Court for 
the purpose of proceeding with the accounts and inquiries. 

But before any progress could be made with the said accounts 
and inquiries, Kliajah Moheeoodeen died on the 12th of April 
1876, leaving a will, whereby he appointed Abdool Azeez and 
Ahmedoolah, who are defendants In the present suit, his execu- 
tors. Ahmedoollah has since died. 

« 

It is to be observed that the last clause in Ackbarjee’s will, 
even if established to be true by other substantive proof, 
applies only to his claim in respect of his brother Khaluckjee^s 
estate ; and in no way relates to his claim as a partner in the 
business if such claim can be substantiated. But the amount 
of this latter claim, if substantiated, might depend to a very 
great extent on the true value of the estate of his alleged 
partner Moheeoodeen, who, us surviving partner, would have 
succeeded to the entire business. The value and nature 
of his ekate^ might furnish some index of the value of the 
business. 

On Moheeoodeeu’s death the original suit was revived as 
against his executors. 

On the 1st of May 1876, Moheeoodeen’s executors applied for 
and obtained probate of his will. 

In their application for probate they stated that Moheeoodeen 
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left property in British India, the approximate value of which 
was BiS. 4,41,124 as shown by an annexed schedule. 

That schedule is set out in tlie 5ih paragraph of the plaint 
in the present suit. Its particulars consist of houses in Cal- 
cutta, debts due to the deceased in Bombay, debts due to the 
deceased in Bengal, debts due to the deceased from his own 
Cotee in Umuitsur, and certain personal articles. 

According to common form the executors stated that so far 
as they had been able to ascertain and were aware, there was no 
otlier property belonging to Moheeoodeen in British India 
besides the items specified in the schedule. 

It is to be observed that the schedule says nothing whatever 
about Government pajicr, or stocks, or shares, or balance at the 
deceased’s bankers. Yet Doorga Churn Law, the banker, who 
lias been examined, says — “ At the time of Moheeoodeen’s death, 
the balance of the account was against us. It was a pretty 
large balance.” 

Shortly after probate was granted some negotiation must 
have been entered into for a compromise of the infant plaintiff’s 
claim. For, ultimately it was agreed between the adviser of 
the infant plaintiff and the executors of Moheeoodeen, that tlio 
infant plaintiff should accept lls. 20,000 in full of jill demands, 
together with Ks. 5,000 for her costs of suit; and that the 
approval of the Court should be obtained on behalf of the infant. 

It was of course equally important for both parties that the 
Courtis approval should be obtained ; and in my opinion it was 
the duty of both parties to take care that the Court should have 
correct materials on which to form its judgment. 

According to the arrangement, the infant, by her next friend, 
presented a petition to the Court, asking for its approval to the 
compromise, such petition having been previously submitted 
for consideration to the executors. 

The petition, after stating generally the plaint and decree in 
the original suit, and the result* of the appeal therefrom, and 
the death and will of Moheeoodeen, proceeded in its 7tfa, I4th, 
and 16th paragraphs as follows: — 

7th.— That, in the petition filed by the said executors of the 
said defendant Khajah Moheeoodeen, and in which they applied 
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1881 for probate as aforesaid, they declared that the estate and effects 
Bibee of the said defendant Khajnh Molieeoodeen left by him at the 
Solomon death consisted ” [of certain specified property, the 

Azbm^ estimated value of which was Es. 4,41,124,] as on reference to 
the said petition, which is now filed of record, will more fully 
appear. 

14th. — That the estate of the said Ackbarjee, deceased, in case 
the alleged payment is proved, will amount to Ks. 30,000, sub- 
ject to certain legacies in his said will mentioned; but in case 
such payment is not proved, the same will he a moiety of the 
estate and effects of the said defendant Khnjah Moheeoodeeny 
deceaseds 

*‘15th. — That, under the circumstances of the case, and consi- 
dering the lengtii of time, trouble, and expense which have already 
been involved in this, and which may hereafter he entailed in 
bringing it to a close, and considering other difiicultics which 
tlie plaintiff has to meet in the matter, and with the view to put 
an end to further litigation, trouble, and expense, and to save 
the estate from being swallowed up by costs, I, as mother and 
guardian of the infant plaintiff and her said stepfather as her 
manager and agent, have, under the advice of Counsel, agreed 
with the defendants to certain terms of settlement in respect 
of all claims and demands of the infant plaintiff, which terms 
are hereto annexed and marked A.*’ 

The proposed terms of settlement were the following : — 

1. Thjit the defendants do bring into Court Government 
promissory notes of the 4J per cent, loan for Rs. 20,000, in 
full of all the plaintiff’s (Bibee Solomon’s) claims and demands 
in respect of the matters in suit, and in full of all her claims 
and demands whatsoever against the estate of the late Ackbarjee 
or against the executors of his will, or against Molieeoodeen or 
his heirs’andirepresentatives, or his or their estate and effects. • 

2. That the said Company’s paper be placed to the separate 
credit of the said Bibee Solomon in this suit, and the interest 
thereof paid out for her benefit during her minority to her 
mother and guardian Bibee Rubbia. 

3. '^That the defendants do pay all tlie costs of this suit and 
of all proceedings relative to the will of 'Khajuh Moheeoodeeii on 
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scale No. 2 as botvireen attorney and client^ such payment to be 
made (as to plaiiitifTs costs) through the plaintiff’s attorneys 
Messrs. Orr and Harriss. 

4. “That the defendants do pay to the defendant Doorga 
Churn Law and others costs directed to be paid by the plaintiff 
to them, so that the said Company’s paper for Bs. 20,000 may 
without deduction be placed to her credit herein as aforesaid. 

5. “ Tliat the books of account, which were brought in and 
now are in Court in this suit, be forthwith delivered out to the 
defendants.” 

This petition, as it happened, was heard by me then sitting 
on the Original Side of the Court ; and according to my note 
both parties appeared at the hearing. 1 think I may trust my 
memory so far as to say that I refused to make any order on 
the petifiou until tlie statements contained in it were verified 
by affidavit, which, Avlien the petition was presented, had not been 
done. Subsequently, tlie petition having been verified by affi- 
davit, it was my duty to consider whether or not the Court 
ought to approve the arrangement. I find from my note-book 
the petition was before me on the 4th and 11th of September 
1876. 

Now, It would be exceedingly dangerous for me to charge 
my [memory with the reasons which led me to grant the appro- 
val of the Court to this compromise. But looking at the peti- 
tion and tiie order made upon it as if it had been made by 
some one other tliau myself, it is clear that the Court had before 
it only certain data on which to found its order. Those data 
are contained in the 14th paragraph read witli the 7th, and in 
the 15th paragraph. 

According to the 14th paragraph, the infant plaintiff was en- 
titled to either one of two sums, taking the outside value of 
,each ; that is to say, not allowing for any other claims against 
the funds — namely, either to 7-24ths of Rs. 30,000 or Rs. 8,750, 
or to 7-24tlis of a moiety of Rs.. 4, 41, 124, or somewhere about 
Rs. 64,000. 

The claim in the 14th paragraph to a moiety of the estate of 
Moheeoodeen must of course have been in respect of the alleged 
partnership. 
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Then there was the further datum, namely, tlie allegations 
contained in the 15th paragraph of tlie petition. 

Now, the sum offered by way of compromise was Bs. 20,000 
of 4^ per cent. Government paper, down, and all costs, which 
exceeded Bs. 5,000. 

It was upon those data, and those data only, that the Court 
approved the compromise by an order dated 10th September 1876. 

It appears by proceedings in the present suit that Moheeoo- 
deeu’s executors paid Bs. 5,000 in respect of costs alone under 
the order. 

The compromise having l|een confirmed, the executors of 
Moheeoodeen suddenly discovered, before the Bs. 20,000 and the 
costs were paid, that property, at all events of the value of 
three lacs, or, as estimated by the plaintiff in this suit, of the 
value of nine lacs, was belonging to the estate of Moheeoodeen, 
though not mentioned in the schedule to the application for 
probate, or in the petition for the Court's approval. 

The order confirming the compromise having been made on 
the 11th of September, Mr. Faliologus, the defendants' solicitor, 
writes on the 20th of September as follows: — 

‘‘ The Company’s papers for Bs. 20,000, and 5,000 towards 
your costs, are with me ; and if you have a copy of the decree, 
will you please* lodge it, or let me have it, that 1 may do so with 
the Company's papers. 

I have this day learnt that two lacs more of Company's 
papers belonging to the estate of Moheeoodeen have been found, 
and I have received instructions to ajiply that further duty 
from the estate be received upon this sum. 

Tliis, however, 1 think you will agree with me in noway 
affects the settlement in this case." 

The letter does not say, and there is no evidence to show, 
when the*def^iduuts first learned of this addition to their 
tutor's estate. And the last paragraph of the letter to my 
mind is rather suggestive of doubt in the mind of the writer 
whether the discovery did not affect the compromise. 

But however that may be, the writer of the letter seems to 
have forgotten that his clients were dealing with a minor; and 
that it might be right to bring this discovery to the notice of 
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the Court before payment of the Rs. 20,000 was made. Be- 
fore this letter (which was written at the commencement of the 
vacation) was answered, the Rs. 20,000 was transferred to an 
account in the infant’s name, and Rs. 5,000 was paid for costs. 
But on the 29th of January 1877, the plaintiff’s attorney wrote 
as follows ; — 

With reference to your letter to us of the 20ih September 
last, we are instructed by our client’s guardian to say that the 
sum of Rs. 20,000, which she accepted for settlement of the 
infant plaintiff’s claim, was so done on the statement of tlie assets 
contained in the petition of the executors filed on the let May 
1876 ; but as since the settlement was made so large a sum as 
Rs. 2,00,000 more has been discovered, she thinks that the 
plaintiff is fully entitled to a proportionate sum in addition to 
the suin of Rs. 20,000 paid as aforesaid ; and is, therefore, 
desirous of bringing this matter to the notice of the Court. 

The desire is, we consider, reasonable, and we have no doubt 
you will agree with us as to the propriety of having the matter 
mentioned to the Court with the view to further directions.” 

On the 29th of January and 24tli of February, Mr. Palio- 
logus wrote the following letters: — 

January 29th. 

It is strange that such a time has been allo’wed to go by 
without anything being done, and now that the executors are in 
Cashmere, it is proposed to reopen the question. I can at 
present only refer a copy of your letter for instructions,” 

" February 2Mh. 

" I forwarded a copy of your letter of yesterday’s date to 
the manager of the Cotee here, and he instructs me to say that 
he has no power to consent to open this matter which was con- 
sidered settled by the executors before they left Calcutta. Your 
first letter has been forwarded to tliein, and the manager expects 
a reply in two or three days. A copy of your last letter will 
also be sent up by this day’s date.” 

The foregoing are the circumstances under wliich the present 
suit was instituted on behalf of the infant plaintiff on the 20tli 
of March 1879. 

Her plaint states the 'proceedings in the former suit, the de«- 
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feudaiits’ petition for probate, and the schedule annexed thereto, 
and the petition and order for compromise. 

In the 6th paragraph the plaintiff alleges tliat the executors 
of Moheeoodeen conducted the negotiation ; and represented 
the estate of Moheeoodeen to consist only of the property 
mentioned in the application for probate of his will, with the 
sole exception of a house in Cashmere, and that the terms of 
settlement were accepted on the faith of such representation. 
The plaint then refers to the letters of the 20th September 
1876 and the 29th of January 1877 ; and in the 12th para- 
graph states that, in addition to the Company’s papers for two 
lacs of rupees, other property has been discovered as belonging 
to Moheeoodeen, consisting of railway, bank, and other shares, 
Ikouses and other property of the estimated value of many lacs 
of rupees. 

The 16th paragraph charges wilful and fraudulent conceal- 
ment, but submits that even if the estate had been under- 
estimated by mistake, the settlement should be reopened ; and the 
1st, 2nd, and 6th paragraphs of the prayer are as follows: — 

1. That the said agreement for settlement and the said 
decree may be declared not binding upon the plaintiff, and may 
be set aside or cancelled. 

2. That tile accounts ordered to be taken by the said decree 
of the 28th March 1876 may be proceeded with, 

3. That so far as may be necessary, this suit may be con- 
sidered supplemental to the said suit of the plaintiff and the 
said Bibee Rubbia.” 

The defendant Abdool Azeez alone put in a written state- 
ment, the other defendant Ahmedoollah having died after the 
institution of the suit. 

The plaintiff having charged that the executors had made 
certain refU'esenlations, Abdool Azeez in his written statement 
denies that allegation, but we have no denial by Ahmedool- 
lah. It is true that, according 4o the plaintiff’s evidence, Abdool 
Azeez himself joined in the representations — nay was the prin- 
cipal party in making them. This of course he was in a posi- 
tion to deny ; but in his eridence he admits that Ahmed- 
oollah took some part in the settlement,* but he does not know 
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what part.” Obviously^ therefore^ he was not in a position to 
deny the plaintiflTs allegation so far as it related to Ahmed- 
oollah. 

In the 7th paragraph of his written statement Abdool Azeez 

" Tliis defendant says that from the beat enquiries that he 
and his said co-executor have been able to make, they have 
found, and he charges that it is true, that the said Ackbarjee had 
received Rs. 30,000 from the said Khajah Moheeoodeen in full 
satisfaction of all the claims of the said Ackbarjee against the 
said Molieeoodeen in respect of the estate of the said Mussijee 
in the will of the said Ackbarjee mentioned.” 

Now, as a matter of fact, we are told that the only evidence 
adduced by the defendants to the plaintiff's advisers in the 
former ‘suit with respect to the alleged payment of tliis 
Rs. 30,000 were certain entries in Moheeoodeen's books; and that 
these entries refer to three Government papers of Rs. 10,000 
each, which have been identified with three papers which 
Doorga Churn Law, the banker of Moheeoodeen, states in his 
evidence iu this suit, that he held for Moheeoodeen and trans- 
ferred to Rohim Shaw, the goraashta of Moheeoodeen, in 
December 1875 and May 1876, long after the death of Ackbar- 
jee. No doubt this may be capable of explanation, for the 
papers may have got back into Moheeoodeen's hands as part 
of the estate of Ackbarjee after his death. But a strong case of 
suspicion seems to me to have been raised with respect to the 
truth of the 7tli paragraph of the written statement of Abdool 
Azeez, particularly as Moheeooddeen in the former suit does 
not attempt to rely on the suggested explanation, and as, 
according to the plaintiff’s evidence in this suit, these paper's 
were never in the name of Ackbarjee. And if once the story as 
to the payment of the Rs. 30,000 is proved to be *a fabrica- 
tion, the entire case and conduct of Moheeoodeen are open to 
the gravest suspicion. 

Tlie learned Judge settled six issues in this suit 

1. Did the original defendants, the executors, make tlte 
representation to Bibee Rubbia alleged in the 6th paragraph of 
the plaint? 


1881 

Bibbe 

BOLOMOXt 

V. 

Abdool 

Azieicg. 



700 


1881 

Bibke 

Solomon 

V, 

Abdool 

Azbez. 


THE INDIAN LAW REPORTS. [VOL, VL 

2. Did Bibee Bubbia agree to tlie terms of compromise on 
the faith of such representation ? 

, 3. Was such representation false ? 

4. “ Was it fraudulent ? 

5. Was the Court misled when the compromise was sanc- 
tioned ; and if so, was tlie matter in regard to which it was 
misled material ? 

6. To what relief is the plaintiff entitled, and on what 
terms ? ” 

Of these it was agreed that only the 1st and 2ud should be 
tried in the first instance. Tliis course was taken probably to 
save expense to the parties, as for the trial of the other issues 
it might be necessary to bring down witnesses from Cashmere. 
But I cannot help thinking that it was unfortunate that this 
course should have been pursued, because, in a case of this kind, 
it is especially useful to investigate the entire case of each party. 

In the trial of the two issues, the plaiutilTs mother and step- 
father were respectively examined, and stated that, after Mohee- 
oodeen’s death, first Abdool Azeez came and proposed a com- 
])r()nii8e, afterwards Soonaoollah, sometimes with Abdool Azeez 
and sometimes alone as his agent, and sometimes Abdool 
Azeez, Alimedoollah, and Soonaoollah, and that all three were 
present at the final settlement. They certainly state that 
Abdool Azeez was the principal negotiator. 

Abdool Azeez, on the other hand, in his deposition, denies 
that he had anything whatever to do with the negotiation. And 
although he was the principal party interested, he makes what 
seems to me to be the following incredible statement: — I was 
not aware that the settlement was going on. I never came to 
know of the negotiations going on, or of the settlement. I did not 
know of the negotiations until the matter of the payment arose.^* 
But he «ays:f-<** Soonaoollah was managing the negotiations;” 
and that Soonaoollah and Bohim Shaw were acting jointly on 
his behalf in the matter of the settlement.” Neither Soonaoollah 
nor Bohim Shaw has been called as a witness. 

In this state of circumstances the learned Judge has believed 
Abdool Azeez, and disbelieved the plaintiff’s mother and step- 
fatlier. 
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But if tlie extent of Molieeoodeeu’s estate was not a factor, 
and an important factor in the negotiation, it is difficult to 
understand why such prominence should have been given to it 
in the petition for the Court’s approval. 

There must have been some negotiation, and indeed this is 
admitted by Abdool Azeez to have occurred with Ahmedoollah, 
Sooiiaoollah, and Bohlm Shaw. And the fact that the plaintiff 
obtained with costs over Bs. 25,000, a sum greatly larger 
than her 7-24ths of the Bs. 30,000, would seem to indicate 
that some other important items had been taken into considera- 
tion. It moreover seems difficult not to conclude from the 
evidence that a house in Caalimere was mentioned ; and if it 
was mentioned, in what other possible connection than the 
extent of Mohecooden’s estate ? 

In trying the first two issues, a question was asked by the 
defendants’ counsel of Abdool Azeez as to when he first knew of 
the addition to Moheeoodeen’s estate. This question was objected 
to by the plaintiff’s counsel, and the objection was allowed, pro- 
bably on the ground that the question did not bear on the first 
two issues. This is an ill result of trying the two first issues 
by themselves; for, As the evidence now stands, we do not know 
whether the defemlants were aware of the addition before the 
compromise, and concealed it. 

The learned Judge in fact only tried the two first issues, and 
he seems to have decided that if any representation was in fact 
made, it was not material, and was not an inducing cause of the 
compromise with the plaintiff’s advisers. 

Speaking, not as the Judge who approved the compromise,* 
but as tt stranger to tiiat ])roceediug, I feel bound to say that 
I think the 5th issue should have been considered ; and having 
regard to the petition ii[)ou which the order for compromise was 
founded, I should myself consider that the Court was •misled in 
a particular, which, according to the 14th paragraph of the peti*' 
tioii, was material, and the verified petition was the only matter 
before the Court on which an opinion could be founded. 

Now let us see what were tiie ciroumstauces uuder which the 
executors of Moheeoodeen allowed that petition to go before the 
Court. 
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Ifc iniist have been well known that Doorga Churn- Law was 
the banker of Moheeoodeen. 

Abdool Azeez says that he had heard from Bohim Shaw^ the 
goinaslita of Moheeoodeen, the particulars of his estate. Doorga 
Cliurn Law sajs^ that, in December 1875 and the 12th of March 
1876, he liad transferred tb Boliim Shaw the Company’s paper 
fur Bs. 30,000 ; and that, at Molieeoodeu’s death, which 
occurred on the 12th April 1876, be had in deposit with him 
for safe custody the following securities belonging to Moheeoo- 
deen’s estate 200 National Bunk shares, worth Bs. 20,000; 
10 Bombay Bank shares, worth Bs. 6,0o0 ; 20 Paris Muni- 
cipal Debentures, worth Bs. 2,000; and 25 East Indian 
Bailway shares, worth Bs. 7,500. And he also says : At 
the time of Moheeoodeen’s death the balance of the account was 
against us. It was a pretty large balance.” At the" time of 
the compromise Bohim Shaw was iu Calcutta, and acted in it as 
the defendants’ agent, as Abdool Azeez admits. 

Is it conceivable that Bohim Shaw, the gomastah, had 
made no inquiry of Doorga Churn Law, or was ignorant of the 
existence of the Company’s papers for two lacs or some part 
of it? 

The defendant now admits the existence of these two lacs ; 
but we do not even know how, where, or when they were dis- 
covered. 

Even if the executors were really ignorant of this large addi- 
tion to the estate at the time of the compromise, though the 
discovery was made suspiciously soon, ten days afterwards, 
•was it not such culpable and wilfully blind ignorance, at all 
events as to the securities on deposit with Doorga Churn, as to 
be equivalent to or carry with it the consequences of know- 
ledge. In the case of Bell v. Gardiner (1), C. J. Tiudal 
says: — '^•Weqiiu in fact regard the possession of the means 
of knowledge only as affording a strong observation to the jury 
to induce them to believe that.the party had actual knowledge 
of the circumstances/* And again ; There may be cases where 
the existence of the means of knowledge inigiit lead irresistibly 
to tlie inference that the party had actual knowledge and Mr. 
(l) 4 Man. k Gr., 2lt. 
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Justice Oresswell ndded, Wliere u party has the means of 
knowledge it may be evidence of actual knowledge/* Exercis- 
ing the functions of a jiu'y^ I think it would be difficult not to 
arrive at the conclusion that the executors of Moheeoodeen had 
actual knowledge of the securities with Doorga Churn Law. 
But with respect to the two lacs of Company’s paper, I have 
no materials to form an opinion beyond the suspiciously sudden 
discovery immediately after the sanction of the compromise. 

Now a transaction very similar to this was discussed by the 
Lords Justices in the case of Brooke v. Lord Mostyn (1). 
In that case a compromise had been approved by the 
Court on behalf of an infant. For the purposes of the com- 
promise it was necessary to ascertain the value of an estate. A 
document relative to the valuation of the estate, and which the 
Lords Justices considened material, was iii fhe possession of the 
party to be charged, and was not produced. On that ground 
the Lords Justices set aside the compromise. On appeal to the 
House of Lords, that decision was reversed only on a question of 
fact and not of law. 

Lord Justice Turner, at p. 416, considers what circumstances 
will furnish sufficient ground for impeaching a compromise 
made under the order of the Court. lie says with respect to a 
compromise between adults : If there be no fraud, and equal 

knowledge on both sides, the compromise cannot be disturbed ; 
but if there is knowledge on one side, which is withheld, the 
compromise cannot stand, because the withholding^of the know- 
ledge amounts, in the view of a Court of Equity, to fraud.” And 
he proceeds to say, that the rule is the same when a compromise 
is sanctioned by the Court on behalf of an infant. 

I confess I am myself inclined to think that even a higher 
degree of good faith is due when the Court’s sanction is required, 
because that sanction ^ equally necessary for both paHies ; and 
each party is in my opinion bound to see that the materials 
before the Court are unimpeachable. The Lord Justice pro- 
ceeds, p. 423 ; — It may be said, perhaps, that the master was 
satisfied with the information laid before him and called for no 
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further information ; but the question is not whether the master 
called for furtlier information^ but whether the parties Imring 
this further information in their possession were justified in with- 
holding it.” 

I am of opinion that if the plaintiiTs allegations as 'to the 
partnership are true — whic^i question has not yet been tried— 
the extent of Moheeoodeen’s estate may be material, and that 
at all events the petition for compromise led the Court to 
believe so. The compromise was confirmed under that impres- 
sion ; and the representation as to the extent of Moiieeoodeen’s 
estate in the petition was due either to the fraud (which issue^ 
])as not been tried), or the culpable and wilful ignorance of the 
executors in a matter which it was their duty to have thorough- 
ly inquired into, and as to which, at least so far as respects the 
property in Doorga Churn Law's custody, they had an easy 
and natural means of knowled^re. 


I am of opinion, therefore, that the judgment appealed against 
should be reversed, and the case remitted to the lower Court 
for the trial of all the issues. 

Of course, if the compromise is set aside, the parties must be 
replaced in their former positions, and the Ks. 20,000 re- 
transferred. But it may not be necessary to deal with tiie 
Bs. 5,000 paid for costs, as the plaintifi'’s admitted rights iu 
the Rs. 30,000 would exceed that sum. 

It may, however, be questionable whether there may not he 
a difficulty iij trying this case as long as the plaintiff's minority 
continues, as it may be argued that it may be necessary for the 
Court to consider whether it will be for the benefit of the 
])laintiff to set tliis compromise aside ; and in the consideration of 
liint question, the truth of the plaintiff’s allegations iu the origi- 
nal suit might have to be investigated. 


However it iill be for the lower Couy: to consider whether 
that question arises. AH that we decide now is, that the case 
must be remitted to the lower Court to try all the issues with 
respect to the compromise. The costs, both of this appeal and 
of the original hearing, will abide the result. 

Gauth, C. J. — I quite agree that this case has been imper- 
fectly tried iu the Court below ; and it seems to me that the 
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question of misrepresentation bj the executors has been dealt 1881 
nvith both by tlie Court and by the parties on too narrow a Bibeb 
footing. 

The question to bo tried, as stated by the learned Judge at 
the commencement of his judgment, was this, whether the 
story told by Bibee Bubbia and Mahomed Gouse as to the 
interviews and oral communications during the negotiations for 
a settlement are to be accepted as true.” 

Now it seems to me, that without going minutely into the 
nature of the representations made by the executors, or of the 
negotiations which resulted in the compromise, the following 
broad facts are abundantly clear : — 

15/.— That, from the very nature of the arrangement, the 
actual value of the estate and effects of Moheeoodeen was a 
most important matter both for the parties and for the Court to 
ascertain, in order to determine whether the proposed compro- 
mise was one which, in the interest of the minor, ought to have 
been sanctioned ; 

2nr/. — Tliat the basis of the compromise in this respect was 
the statement made by the executors in their petition for pro- 
bate, confirmed by their subsequent declaration. In the peti- 
tion to the Court to sanction the compromise, that statement 
was brought prominently forward as the basis of the proposed 
arrangement ; 

3rd.— That not only Bibee Rubbia, but the Court, acted upon 
the assumption that this statement of the value of Moheeoodeen’s 
property was substantially correct; and 

4/A. — That the executors might and ought to have known, 
and had certainly the means of knowing, if they had made pro- 
per and reasonable enquiry, that this statement was not true, 
and that Moheeoodeen’s property was of much larger value 
than they had represented. • 

I think, therefore, that the compromise was entered into by 
the parties, and sanctioned by the Court, under a serious mis- 
apprehension of material facts; and that this misapprehension 
was caused either by the actual fraud of, or at any rate by a 
culpable neglect of duty, of the executors, sufficient, as I con- 
sider, to amount to fraUd in the view of a Court of Equity. 
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As at present advised, therefore, unless something further 
should be proved in the Court below, of which I am not aware, 
J think that the compromise ought to be set aside, and the par- 
ties restored to their position and rights in the former suit at the 
time when it was effected. 

I confess, if it were necessary to decide the further question, 
I should be disposed to set aside the compromise, even though 
no fraud of any kind had been established ; and it only appeared 
that the arrangement had been brought about by an entire mis» 
take of both parties and of the Court with regard to the subject- 
matter of the agreement 

Thus, for example, suppose that, in an administration suit 
an agreement under the sanction of the Court were made with 
legatees, some of whom were minors, that they should accept a 
proportionate part of their legacies in satisfaction of the whole 
upon tlie supposition by all parties, and by the Court, that the 
estate to be administered was not sufficient to pay the legacies 
in full, and it turned out afterwards that the estate was much 
larger than was supposed, and that there were ample funds to 
pay all the legacies in full, it seems to me, as at present 
advised, that the compromise ought to be set aside, under such 
circumstances, on the ground of mutual mistake. 

I rather think that s. 20 of the Contract Act is intended to 
meet a case of that kind ; and therefore, if this case rested upon 
nothing more than the mistake of both sides and of the Judge 
who gave the sanction, I think that the compromise should be 
set aside. 

There can be no difficulty here, as there might be in some 
cases, in putting both parties in statu quo; because all that 
has been done is the mere payment of Ks. 2d, 000, which can be 
readily repaid or adjusted. 

And it<seen|B to me, that this view is by no means opposed to 
the law as laid down by Lord Justice ^Turner in the case of 
Brooke v. Lord Mostyn (1), because he was then dealing with a 
very different state of things, and the question of mutual mis« 
take was not present to the mind of the Court. 

1 should add with regard to the last observation made by my 
(1) 2 De a. J. and S., 3^3. 
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brother Fontifex/ that I rather doubt much whether^ in a sub* 
Btantive suit brought by a minor to set aside a compromise 
obtained by fraud or mistake, it is the province of the Court to 
enquire whether it would or would not be beneficial for the 
minor that the compromise should be set aside. I rAther think 
that this is a question for the advisers of the minor only; and 
that the minor has a right, at his option, to the relief prayed^ 
if it is proved that there are proper grounds for it. 

It might be a different matter, if an application were made 
to the learned Judge in the former suit who sanctioned the 
compromise to set it aside on a motion for review. He might 
then have to consider, perhaps, whether it was proper in the 
minor’s interest to interfere. But here is a substantive suit to 
set aside a compromise on the ground of equitable fraud ; and 
if the minor has a right to the relief prayed, I doubt whether 
the Court has any power to consider whether it would be bene- 
ficial to him to grant the relief. 

This, however, will be a question for the Court below to con- 
sider when the case comes again before it. 

Appeal allotoed and case remanded* 
Attorney for the appellant : Mr. Pittar* ^ 

Attorneys for the respondenis : Messrs. Harriss Co, 


APPELLATE CIVIL. 


Before Mr. Justice Morris and Mr, Justice Tottenham, 

In the mattes op tub Petition op IJSHAN CIIUNDER ROY.* 

Application for Probate^Limitation Act (XV of 1877), sched i|, art, 178. 

The Limitation Act is not applicable to an application for probate ; such 
an application, therefore, is not burred by art. 178 of sched. ii of that Act. 

The facts material to tliia report sufficiently appear in the 
judgment. 

* Appeal from Original Order, No, 76 of 1880, against the order of W. P. 
Meres, Esq., District Judge of 'J'ippera, dated the Jlst March 1880. 
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1881 Baboo Troylachyanath Mitter and Baboo Grish Chunder 
In the hat- Chowdhry for the appellant. 

TEK OF THE 


Petition of 

ISHAN 

Chunder 

Roy. 


The judgment of the Court (MouRiSand Tottenham, JJ.) 
was delivered by 


Tottenham, J.— This is an appeal from an order of the 
District Judge of Tippera, rejecting, on the ground that it was 
barred by limitation, an application for probate of the will of 
one Obhoy Chunder Roy, who died on the 23rd of Poiis 1281 
(corresponding with the 6th January 1875). 

The application was 'made on the 11th March 1880, — that is, 
five years and two months after tlie death of the testator. The 
Judge appears to have called for an explanation of the delay, 
and to have considered that no sufficient reason was made out. 


He rejected the application as being barred under art. 178, 
sched. ii of the Limitation Act. 


We think that the lower Court was mistaken in applying 
the Limitation Act to a petition for probate. If the article 
quoted be read alone, it does indeed seem capable of tlio widest 
extension to every possible application that can be made to the 
Court, for which no period of limitation is provided elsewhere in 
this schedule, or by the Code of Otvil Procedure, s. 230.” 

But the preamble to the Act distinctly shows that it is not 
intended to apply to all, but to certain^ applications to Courts ; 
and an examination of the 3rd division of sched. ii, which deals 
with applications, shows, that every article therein contained^ 
No. 178 only excepted, specifically relates to some case pending 
or already decided. Article 178 must be construed with refer- 
ence to the wording of the other articles, and can relate only to 
applications ejusdem generis^ and therefore not to such an appli- 
cation as the one now before us. We find this principle has 
already beenf enunciated in this Court on the Original Side in 
the case of Govind Chunder Goswami v. Hungunmoney (1). 
It is to be observed, that in the previous Limitation Acts, XIV 
of 1859 and IX of 1871, no such article as this article (No. 178) 
was included, and under those Acts no question of limitation 
could have arisen in respect of an application for probate. It 


(1) Ante , p. 60. " 
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may fairly be presumed that, had the Legislature intended to 1881 
apply for the first time a period of limitation to such applica- Isr the mat- 
tions, there would have been some provision in regard to them petition of 
similar to that contained in s. 2 in respect of suits for which the (jhundbb 
new Act prescribes a shorter period of limitation than was 
previously allowed. 

Altogether we are of opinion that no law of limitation 
governs applications for probate. Of course long unexplained 
delay may 3 in certain cases, throw doubt on the genuineness of 
the will propounded; but that is a different thing from saying 
tliat probate is barred by limitation. The appellant is entitled 
to have his application decided on its merits. 

The lower Court’s order is, therefore, set aside ; and the case 
will be returned to it to be dealt with according to law. 

Appeal allowed. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 

KANGALI CHURN SllA and anotiiee (Defendants) v. ZOMUR- 1881 
IIUDONNISSA KIIATOON (I’l-AiNiiFr).* „ 

Limitation^Posscssion, Suit for^Lmifation Act (XV of 1877), sched. iV, 

ap. 47. 

In ii dispute between A and B concerning the pos.session of a certain taluq, 
the Criminnl Court made an order under s. 530 of the Code of Criminal Pro- 
cedure retaining B in possession ; and this order was, in a proceeding under 
ss. 295, 296 of the Code of Criminal IVocedure, confirmed by the Court of 
Ses.sion. Held, that a anil, by A for the recovery of the land must be brouglit 
witliin three years from the date of the Magistrate’s order, and not from the 
date of tlie order passed by the Court of Session. 

Article 47 of sched. ii, Act XV of 1877, refers to immoveable as well os 
moveable property, 

Akilandammal v. Periasami Pillai (1) approved. 

In this case tlie plaintiff sued for ])OS8es3iou of tf certain 

taluq, wiiich slie had purchased, in 1871, at an auctiou-sale in 

* 

* Appeal from Order, No. 218 of 1880, against the order of Raboo Jeebun- 
kisbto Chnttcrjee, Subordinate Judge of Pubnn, dated the 15tb June 1880, 
reversing the order of Baboo Juggobundboo Gangoolee, Muiisif of Bogra, 
dated the 18tli December 1879. 

(1) t.L.B.,lMad.,309. 
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^ 1881 execution of a decree. The defendants^ wlio claimed to be in 
Kangali possession of the property as owners^ bad, in 1875^ instituted 
^ ]>roceedings respecting it against tlie plaintiff in the Criminal 

ZoMUR- Court at Bogra, under s. 530 of the Code of Criminal Pro- 
Khatoon. cedure; and on the 30th of June 1875^ the Magistrate passed 
an order directing that the defendants should be retained in 
poB|es8iou. Tlie plaintiff, under ss. 295 and 296 of the Code 
of Criminal Procedure, then applied to the Judge of Bungpore 
for a reversal of the Magistrate’s order, but the Judge con- 
firmed the order on the 5th of April 1876. The present suit 
was instituted on the 1st of March 1879, and the only question 
was, whether the suit was barred by limitation. The Court of 
first instance held tliat the claim was governed by art. 47 of 
ached, ii of Act XV of 1877 ; that the final order spoken of 
in that clause was the order of the 30th of June 1875,* and not 
the order of the 5tli of April 1876; and dismissed the suit as 
barred by limitation. On aj)peal, the Subordinate J udge held, 
that tlie three years’ limitation did not apply, because the suit 
was for the recovery of land by establishment of the plaintiff’s 
title, and because no evidence was given to show that the land, 
whicli was the subject of the Magistrate’s order, had comprised 
the whole of the land claimed in the ])resent suit; and he cited 
the case of Undkooh Naraiu v. Chutturdharee Sifi^h (1). 

The defendants appealed. 

Baboo Shoslieehhoosun Dutt for the appellants. 

Baboo Sreenautli Doss and Baboo Jogesh Chunder Hoy for 
the respondent. 

The judgment of the Court (Morris and Tottenham, JJ.) 
was delivered by 

Morris, Ji — We think that the Subordinate Judge is wrong, 
and the first Court is right in holding that, so far as this suit i» 
brought to recover property .comprised in the order of the 
Magistrate made under chap, xl of the present Code of Criminal 
Procedure, it is barred under art. 47, ached, ii, Act XV of 
1877. No doubt the order, being passed ou the 30th June 

(1) 9 W. R., 480.* 
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187^5 comes under the operation of the former Limitation Act, 
IX of 1871. But by s. 2 and sched. v of Act X of 18729 
chap, xl of that Act (X of 1872) has been substituted for chap, zxii 
of Act XXV of 1861 ; consequently the order of the Magis- 
trate, which is the cause of action in this suit, is governed by 
tlie provisions of Act XV of 1877. We are unable to assent 
to the argument that the property, to recover which a suit ^ay 
be brought under art. 47, is moveable property only. . It seems 
to us to have reference to immoveable as well as moveable 
property. This view is in accordance with that of the Madras 
Court in the case of Akilandammal v. Periasami Filial (1). 

[The rest of the judgment is not material for the purposes 
of this report.] 


Before Mr. Justice McDonell and Mr, Justice Field, 

60LUK CHUNDER MAHINTA and others (Dbcrbe-holdrrb) ». 

SUKBOMANGALA DABl and another ( Judgment-Debtors).* 

Execution of Mortga^e^Beerte-^ Beng. Act VII of IS^^—Sale of mortgaged 

Property-^Surplus Sale^Proceeds^ Attachment of Surplus Sale^ Proceeds, 

Tlie purchaser of property, sold subject to the incumbraDces thereon, at a 
sale under Beng. Act VII of 1868, subsequently became the purchaser of 
a decree passed prior to the sale in a suit upon a mortgage of the property, 
such decree being declared nut only a charge on the mortgaged property, but 
also personal against the mortgagor. 

Held, that the purchaser was not entitled to execute tbp decree against 
the surplus sale-proceeds under such sole, although be abandoned his lien on 
the property. 

In this case it appeared that certain property belonging to 
the judgment-debtors had been put up for sale under the pro- 
visions of Beug, Act VII of 1868, and had been jiurchased 
by the petitioners, subject to the incumbrances then existing 
thereon, amongst which was a mortgage-decree, which was 

* Appeal from order, No, 300 of 1880, against the order of Baboo fiany 
Madhub Mitter, Subordinate Judge of Backergunge, dated the 17th August 
1880. 
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declared to be both personal against the judgment-debtors as 
well as a charge upon the property. After the sale a portion 
, of the decree was purchased by ttie petitioners^ or by some 
persons on their behalf, and they then, after having paid off 
some of the other incumbrances on the property, applied to be 
allowed to execute that decree against the surplus sale-pro- 
ceeds, which were then in the Collectorate at the credit of 
the judgment-debtors. The latter objected, on the ground 
that the decree-holders were bound first to proceed against 
the property, the subject of the mortgage, and then, if the 
decree remained unsatisfied, they might attach the sur- 
plus sale-proceeds. Thereupon the petitioners relinqiiislied 
their lien on the property, and applied for permission forth- 
with to attach the surplus sale-proceeds. The Subordinate 
Judge, relying on Mirza Fvteh AU v. Gregory (1)*, Lalla 
Mitterjeet Singh v. Scott (2), and Byjonath Sahoy^ v. Dool- 
him Biswanath Kooer (3), held, that they were first bound to 
attach and sell the mortgaged property, and then, if the 
proceeds of such sale were Insufficient to satisfy their decree, 
they were at liberty to attach the other properties of the judg- 
ment-debtors, but that the latter were not to be allowed to 
take out the surplus sale-proceeds then iu the Collectorate until 
further orders. ‘ 

Against this order the petitioners appealed to the High 
Court. 

Baboo Mohiny Mohitn Roy and Baboo Jogcsh Chunckr Roy 
for the appellants. 

Baboo Busunto Coomar Bose for the respondents. 

The judgmeat of the Court (McDoneil and Field, JJ.) 
uras deliveVed^by 

McDonelIi, J. — We tliiok that the order of the Subordinate 

I 

Judge in this case ought not to be interfered with, though 
we do not agree with the reasons upon which he has based his 
decision. The property, Bazzapti Mehal Kulliarchur, belonged 

<1) 6 W. R., Mu. Rul., 13. (2) 17 W. B., J62. (8) 24 W. B., 83. 
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to the judgment-debtors. They mortgaged it to one Salaohand 
Mahiuta. Kalachand brought a suit upon the mortgage-bond 
and obtained a decree, which was a personal decree against 
the judgment-debtors, and also a decree against the mortgaged 
property. Meanwhile the mortgaged property was brought 
to sale under the provisions of s. 16 of Beng. Act Vll of 
1868. That sale was in all respects the same as a sale in 
execution under the Code of Civil Procedure ; in other words, 
it was a sale of the right, title, and interest of the judg- 
ment-debtors. The right, title, and interest of the judgment- 
debtors was, thereforci the equity of redemption. . The sale 
under Beiig. Act VII of 1868 took place on the 26th of 
July 1878 ; and the appellants in the present case became, 
either directly or through a mesne conveyance, the purchasers 
of the interest whiclt passed by tliis sale. 

We are satisfied upon the facts, although the property was 
purchased in the name of a lady, that the appellants in the 
present case were the real purchasers. That being so, the 
appellants, on the 1st of September 1878, purchased a moiety of 
the mortgage-decree obtained by Kalachand, and which at that 
time was unexecuted. We may observe that, in our opinion, 
they were in the same position as purchasers of this moiety as 
if they had purchased the whole decree. Meanwhile a sum 
of money, the surplus sale-proceeds of the sale under Beng. 
Act VII of 1868, was lying in deposit in the Collectorate ; and 
tlie appellants now seek to execute the decree ^purchased by 
them against those sale-proceeds. The Subordinate Judge 
lias decided that they are not entitled to do this, and he 
relies upon the cases of Byjonath Salioy v. Doolhnn Biswa* 
nath Kooer (1) and Lalla Mitterjeet Singh v, Scott (2), which 
were decided upon a principle not directly applicable to the 
present case. The simple aspect of this case is ns follows : 
The appellants purchased the property subject to the mortgage 
lieu. Whether notice of the moalgage was or was not distinctly 
given at the time of the sale under Beng. Act VII of 1868 
is not very material. All that could have been sold was the 
right, title, and interest of the judgment-debtors ; and that 
(1) 24 W. R.' 83. (2) 17 W. R., 62. 
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right, title, and interest, seeing that the property had been mort- 
gaged, consisted merely of the equity of redemption, if the 
'purchasers at that sale omitted to make proper inquiries aud so 
ascertain the existence of the mortgage lien, such laches will 
not alter the effect of the sale. Having then purchased the 
equity of redemption, the appellants next bought in the mortgage 
lien ; and to our minds the effect of this was, that the appellants 
became entitled to hold the property discharged from the lien ; 
but they contend that they are entitled to somethiug more. 
They seek to execute the mortgage-decree against the surplus 
sale-proceeds, which must be taken to .represent the value of 
the equity of redemption ; that is, having purchased aud paid 
for the equity of redemption and the mortgage lien, they now 
desire not only to have the unincumbered property, but also to 
get back the whole of the price which they have paid for the 
equity of redemption. 

We think that they cannot be allowed to do this. 

Under these circumstances, we think that so much of the 
order of the Subordinate Judge as directs the surplus sale- 
proceeds not to be taken out until the further orders of tlie 
Court, which is in fact an attachment of these sale-proceeds, 
until the judgment-debtors have proceeded against the property, 
must be expunged. In other respects, the order of the Subor- 
dinate J udge will be confirmed. 

Lotver Courts^ order modified. 


APPELLATE CRIMINAL. 


Before Mr. Justice Cunningham and Mr. Justice Prinsep, 

In the matter of the Petition op DEEIjA M.\HT0X (Petitionee) v. 

^ eUEO DYAL KOERI (Opposite Party).'' 

Evidence SummoniTig Witnesses^ Refusal of a Magistrate to summon 
Pris(mer^s Witnesses ~~ Criminal Procedure Code {Act X of 1872), s. 359. 

A Magistrate is not at liberty to refuse to summon a witness tendered by 
an accused person, except on the grounds specified in s, 359 of the Criminal 

* Criminiil Motion, No. 30 of 1861, against the order of £. 8tewart, Esq., 
Deputy Magistrate of Barb, dated the 22nd November 1880. 
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Procednre Code ; and if he does refuse, be ii bound te proceed under that 

section. The fact that the accused deolines to examine a witness is no reason In thi 

MATTBB OF 

for refusing to summon him to meet fresh ovidence given subsequent to the 

defence being closed. Fbtition of. 

. Dbbla 

Mr. S. E. Twidale appeared for the petitioner on this motion. 


The facts of this case appear sufficiently, for the purposes 
of this report, from the judgment of the Court (Cunningham 
and Prinsep, JJ.), which was delivered by 

Cunningham, J. — We think that the Magistrate was not at 
liberty to refuse to summon the witnesses tendered by the 
accused, except on the grounds specified in s. 359 of the Code 
of the Criminal Procedure ; and that if he did refuse on those 
grounds, he ought to have proceeded under that section. The 
fact thaf the accused stated that they did not wish to examine 
those witnesses when the case closed, was no reason for refusing 
to summon them to meet fresh evidence which had been taken 
by the Magistrate after hearing the arguments on behalf of the 
defence. We must, accordingly, direct that the proceedings be 
recommenced fr<»m that stage, and that the Magistrate do either* 
take the evidence or record his reasons for not doing so, and 
proceed as directed by law. 

Case remanded. 


APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham, 

SUN’DUrA MALA (onr of tub Defendants) o. DABI CHUUN DUTT igg] 

AND OTHERS (PlAINTIFFs).* Fsh, 16. 

Bcs judicata^ Civil Procedure Code (Act X of 1877), s. 13. 

Tlie plaintiff sued to recover certain lands, claiming them as a portion of 
A, and alleging that A was portion of a mouza which hud been leased to him 
in patni bj the zeuiindur. The suit was dismissed, on the ground that 

* Appeal from, Appellate Decree, l^o. 890 of 1879, against the decroe of 
Baboo Rally Doss Dutt, Second Subordinate Judge of Tipperah, dated the 
23rd January 1879, affirming^the decree of Baboo Ram Chuuder Dhur, Mun* 
sif of Chauki Nosirnugger, dated the 28 th February 1878. 
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though A was known as a part of the plaintiff’s mouza; yet it had been in- 
SUNDUYA eluded in a patni lease of an adjoining tnouza, which the zemindars had Ranted 
defendants previously to the date of the plaintiff’s lease. The plaintiff 
Dabi Chubn brought a second suit claiming another portion of A on the same title. 

Dutx, Held, that the claim was burred as res judicata. 

Mohdin V. Muhammad Ibrahim (1), Nund Kishore y. Hurree Per- 
shad Mmdul (2), Pran Nath Sandyal v. Ram Coomar Sandyal (3), and Gobind 
Chunder Koondoo v. Taruch Chunder Hose (4) followed. 


This was a suit for possession of certain lauds known by the 
name of Bund Maliata. The parcels in dispute, and which made 
up the whole of Bund Mahata, were described in three schedules 
anuexed to the plaint and marked Nos. 1,2, 3. The plaintiffs 
claimed that these lands were included in Mouza Mermah, a 
patni potta of which had been granted to them by the second 
defendant, their landlord, on the 15th Assin 1273 (28t.h June 
1866); while the first defendant claimed them ns included in a 
potta of an adjoining mouza, Mouza Simrail Kandi, which had 
been granted by the second defendant to her predecessor in title 
on the 6th Srabun 1272 (20^1 July 1865). 

It appeared from the evidence that a previous suit had beeiv 
brought by the plaintiffs against the first defendant in 1872, for the 
lands comprised in schedules Nos. 2 and 3, on the same title as 
that |)ut forward in the present case. Tliat suit, whicli was 
carried up to the High Court on appeal, was dismissed with 
costs, on the ground that though Bund Mahata was in reality a 
portion of Mouza Mermah, yet it was included in the first defend- 
ant’s potta, which being prior to that of the plaintiffs, of course, 
prevailed. Some time after the decision just mentioned, the plain- 
tiffs brought a suit for arrears of rent against one Panye, who 
then held the lands included iu schedule No. 1, but the suit was 
dismissed, on the ground that the lands did not belong to the 
plaintiffs. T^e present suit was then brought, and the chief 
contention was whetiier the claim was res judicata. The Court 
of first instance and tlie Court of appeal held, that the claim was 
barred as to tlie lauds included iu schedules Nos. 2 and 3, but 
gave the plaintiffs a decree for possession of tlie lands included iu 
schedule No. 1. The first defendant appealed to the High Court 

(1) l Mad. H. G. Rep., 245. (3) 2 C, L. R., 33. 

(2) 13 W. R., 64. (4) I. L. R., 3 Calc., 145. 
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Baboo Doorga Mohun Doss and Baboo Bhoobun Mohun Doss IB8I 
for the appellant. S todhy a 

Baboo Hurry Mohun Chuckerbutty for the respondents. Dabi Ghusv 

Dutt, 

The judgment of the Court (Morris and Tottenham, JJ.) 
was delivered by 

Morris, J. — We think that this appeal must prevail upon 
the authority of the decisions which have been quoted to us, 
viz.y Mohidin v. Muhammad Ibrahim (1), Nund Kishore Singh v. 

Ilurree Per shad Mundnl (2), Prnn Nath Sandy al v. Ram Coomar 
Sandy al (3), and the Full Bench decision in the case ‘of Gobind 
Chnnder Koondoo v. Taruch Chunder Bose (4). It is clear 
that the self-same right and title, which are in issue in this 
case, have been substantially in issue and adjudicated upon 
in the previous case decided between the same parties on 
the 9th December 1874. In that case the subject of dispute 
was a plot of laud forming part of what is called 'Bund Mahata ; 
it was claimed by one side as appertaining to Merrnah, and by 
the other side as appertaining to SImrail Eandi, and each 
party set up a certain potta from the same lessor in proof of 
title. It was found that although the land of Bund Mahata 
appertained to Mouza Merrnah, yet, under the potta of the 
defendant, which was prior in date to that of the present 
plaintiffs, the superior title rested in the defendant. There, 
too, in respect of another portion of Bund Mahata, the same 
title is set forth, and therefore it seems to us that fhe principle 
of res judicata applies. 

The judgments of the lower Courts are reversed, and the 
suit of the plaintiffs dismissed, with costs in all Courts. 

Appeal allowed. 

> 

(3) 2 C. L. R., 33. 

(4) I. L. 11, 3 Calc., 146. 


(I) 1 Mad. II. C. Rep., 245. 
<2) 13 W. a., 64. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Mitier and Mr. Justice Maclean. 

1881 Ijq THE M.4TTER OF THE PETITION OF JUBDUIl KAZI AND GOLAB KEiAN. 

Feh. 18. 

EMPKKSS ». JUBDUn KAZI and GOLAB KHAK 

Practice — Cumulative Sentence — Separate Charges — • Criminal Procedure 
Code {Act X of 187*2), s. 454, Ulus, (f)— Penal Code {Act XL V of 1860), 
ss. 147, 148, 824. 

Under s. 454 of the Criminal Procedure Code, the collective punishment 
awarded under as. 147, 148, and 324 of the Penal Code must not exceed that 
which may be awarded for the graver offence. 

Whether separate convictions under ss. 147 and 324 of the 
Penal Code are legal ? 

These two appeals arose out of the same trial. The prisoners 
Jubdur Kazi and Golab Khan having been members of an unlaw- 
ful assembly, some of whom were armed with s])ears and sidelds, 
and some with lathees, which took place ou the 12th Eartick 
1256, corresponding with the 28th Octol)er*1879, and resulted iu 
the death of one man named Guru Churn, and in severe injury 
to another named Babul Chund. The prisoners were charged, 
along with others, on several cliarges under the Indian Penal 
Code, but the Sessions Judge, concurring with the assessors, 
acquitted Jubdur Kazi of the graver charges under s. 302 and 
a. 304, and Golab Elian of those under s. 324 and s. 326 ; but con- 
victed them both under s. 148 and also under s. 149, coupled with 
S.324, and sentenced tiiein each, under s. 148, to three years’ rigor- 
ous imprisonment; and further, under s. 149, coupled with s. 324, 
to a further term of two years’ rigorous imprisonment, to com- 
mence on th| expiry of the former sentence ; and further sentenced 
the first prisoner Jubdur Eazi, under s. 148, to pay a fine of 
Rs. 200, or in default to suffer a further term of six months’ 

I , 

rigorous imprisonment Against these sentences both the pri- 
soners appealed to the High Court. 

* Criminal Appeals, Nos. 22 and 15 of 1881, against the order of C. A. 
Kelly, Esq., Sessions Judge of Furridpore, dated the 17th November 1880. 
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Mr. Z. M, Ghose and Baboo Boido Nath Ditft for the appel- 1881 

lant JuSdur Kazi. * In the mat- 

ter OF THE 

Petition op 

Baboo Juggodanund Mooheriee for the Crown. Jubdur 

JvAZI AND 

Golab 

No one appeared on behalf of the other appellant, Golab 
Ehan. 

The judgment of the Court (Mitter and Maclean, JJ.,) 
was delivered by 

Mitter, J. — These appeals arise out of the same trial. The 
appellants have been convicted of being members of an un- 
lawful assembly, in which one Guru Churn received fatal 
injuries and one Babul Chund was less severely hurt. 

It seems that they were acquitted of any offence as respects 
the death of Guru Churn, the conviction being for rioting 
armed with deadly weapons under s. 148, and for hurt caused to 
Babul Chund under s. 324, read with s. 149 of the Penal Code. 

The periods awarded being three years under s. 148, and two . 
years under ss. 140 and 324. 

The learned counsel who appeared for Juhdur Kazi, appellant 
in No. 22, confined himself to urging that the sentences passed 
upon iiis client were in excess of what could be passed accord- 
ing to law, and that the injuries caused to Babul Chund by one 
of the members of the unlawful assembly, not found to be his 
client, were not caused in prosecution of the common object of 
the assembly. 

The learned counsel’s contentions apply equally to the case 
of Golab Khan, for whom, however, he did not appear. 

The first point turns upon s. 454 of the Criminal !Procedure 
Code, which provides for collective punishment either for one 
offence falling within two separate definitions of law, ^r for acts 
severally constituting more than one offence, but collectively 
/coming within one definitiou. In the former case one punish- 
ment, and in the latter separate punishments, may be awarded ; 
but in the former case it must not exceed what can be awarded 
for either offence, and in the latter they must not collectively 
amount to more than cduld have been awarded for any one of 
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1881 the several' offences, or for the combined offence. Illustration 

iH THB MAT- whioh is referred to by the J udge, shoirs that offencSa under 

T£B OP THE 1 1 1 • 1 

Petition op S3. 147^ 324^ 152 may be separately dealt with. 

IOiziTnd conviction is for offences under ss. 147 and 

324^ and this Court has held that separate couvictions under 
those sections are not legal : vide the case . of Queen v. 
Durzoola (1). There is, however, a contrary ruling in the case 
of Queen v. Callacliand (2), followed apparently in Empress 
Y. Ram Adhin (3); but whether there can be separate couvic- 
tions or not, it is certain that, under s. 454, Criminal Procedure 
Code, the collective punishment must not exceed that which 
may be given for the graver offence: Reg, v. Tukaya Bin 
Tamana (4). 

We shall, therefore, reduce the sentences on these appellants 
to three years in each case. 

It is not necessary to discuss the second question raised in 
tlie appeal of Jubdur Eazi. 

Sentence modified, 

PEIVY COUNCIL. 

BllCJBANESWAKI DEBI (one of the Defendants) v. IIARISARAN 
SURMA MOITRA (Plaintiff). 

[On Appeal from the High Court at Fort William in Bengal.] 

Evidence-Secondary Evidence of Contents of Document 

By the law of evidence administered in England, which has been in a 
great measure, with respect to deeds, made the law of India, the first condi- 
tion of the right to give secondary evidence of the contents of a document 
not produced in Court, is the accounting for the non-production of the 
original. • 

* I 

Appeal from a decree of the High Court of Bengal (22nd 
December 1874), modifying a decree of the Subordinate Judge 
of the District of Eungpore (13th December 1872). 

* Present'— S ib J. W. Colyilb, Sib M. £. Smith, and Sib R. P. Gollibb. 
(1) 9W.R.,Cr.,38. (3) I. L. R., 2 All., 139. ‘ 

. (2) 7 W. B., Cr., 60. (4) £ L. R., 1 Bomb., 214 


Golab 

Khan. 


P. C.* 
1880 
Nov, 12. 
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The suitj out of which this appeal arose^ was brought bj the 
daughter and heiress of one of the five sons of Romanath 
Laliiri, deceased, to obtain a declaration of her right to that 
sou’s full share in the paternal joint estate. For the defence 
was set up the fact of an unequal distribution among the sons 
having been made many years before ; and, in order to prove it, 
reference was made to two written instruments. Of these one 
was an anumati patro,” purporting to have been executed by 
the plaintiff’s grandfather, Romanath Lahiri, in Kartick 1233, 
or by the Englisli style, October 1826. The other was an 
instrument of sale alleged to have been executed by the plain- 
tiil’s mother when in possession of her husband’s (the plaintiff’s 
father’s) share, as his widow and heiress, of a portion of that 
share. The anumati patro ” of 1826 was not produced. 

The first Court held tliat there was sufficient evidence of this 
document, but not of the instrument of sale, having been exe- 
cuted. The High Court held, that neither document was proved 
to have been made as alleged. 

The principal question in this appeal was, whether secondary 
evidence of the contents of the anumati patro ” was admis- 
sible, that evidence having been held inadmissible in the High 
Court. 

Mr. It, V. Boyne appeared for the appellant. 

Mr. C, W, Aratlioon for the respondent was not called upon. 

The facts of the case are stated in their Lordships’ judgment, 
which was delivered by 

Sir R. P. Collier.— The facts necessary to the understand- 
ing of tliis case are as follows : — Romanath Lahiri, who died 
in October 1831, had five sons, and left a widow. Who died in 
tlie year 1849. One of his sous, Roghoomoni, died in 1842, 
leaving his widow and heiress Obundraraoni, who died in Octo- 
ber 1858, leaving Tima Soonderi heiress to her father ; she was 
the plaintiff in this suit. Her son has been since substituted, 
but it will be convenient to treat her as the plaintiff. She sued 
as defendants, three members of the family, viz., the widow of 


•1881 

Bhubansis* 

WABl DBBI 
V. 

Habisaban 

SUBMA 

Moitba. 
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1881 SIbnatli, the youngest son of Lahiri, who died about May 1861, 
Imving beeu the manager of the property from bis father’s 
wABi Debi _ Nilcomul, who was a son of the third 'Sbu of 

Habisakak Uomjiuath Lahiri ; and Konuk Tara, the widow of tl»e eldest 

bUUMA 

MoiTiiA. SOU of Eomuuatli Lahiri. Neither Nilcomul uor Kouuk Tara 
appears in tliis appeal, the ouly appellant being Bhubaneswari, 
widow of Sibnatli. The claim of the plaintiff was in right of 
her father to a fifth share of the |)roperty of her grandfather, 
and of the accretions to that property which had subsequently 
accrued during the management of Sibuath. With reference 
to the property left by the graudfather, she admitted tLat she 
had beeu iu possession for some time of a two-anna share. 
Therefore she ouly claimed the difference between that 2 annas 
share and the fifth, — that is to say, an one-anna and four-ganda 
share. With respect to the rest, tlie subsequent accretions, sho 
claimed the fifth, being 3 annas and 4 gandas. It has been 
found by both Courts that theso accretions (jonsisted of acquisi- 
tions made by Sibnatli out of the family property, and not, as 
lie contended, out of his separate funds, and therefore they 
became part of the family property, the family remaining joint, 
as has been found by both Courts, until the death of Sibuath. 

The main defence to the claim of the plaintiff consisted of 
two deeds set up by the defendants. The first is called a deed 
of auumati patro,” alleged to have beeu executed by Koma- 
uatli Lahiri iu 1826, wherein he made a distribution of his pro- 
perty somewjiat dififerent from that which would have beeu 
made by the law. Accordiug to that deed, as alleged by the 
defendants, he retained a 3-auna share of the property for 
himself^ he gave a 3-auna share of it to his eldest sou, and a 
2i-auua share to each of his four younger sons ; and therefore, 
under that deed, it was contended by the defendants that the share 
of the plaintiff, ii|stead of being to a fifth, was to ouly to a 2J- 
unna share. It was further contended that Cliuudramoni, the 
mother of the plaintiff, during her widowhood, viz., in 1856, had 
executed another deed, whereby she had sold to Sibuath one-fifth 
of her 2|-anna share, that is, a |-auua share, iu consideration 
of money advanced by Sibuath, and of Sibuath having, as was 
alleged by the deed, paid a portion of his father’s debts out of 
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liis own property. With respect to this deed the findings of tlie 
Court are as follows:— Tlie Judge of first instance doubted its 
execution by Ghundramoui ; he thought that^ if executed^ the 
execution was obtained from her by fraud and coercion^ and 
he was further of opinion that no consideration for it had been 
proved. The High Court agreed with him^ at all events on 
the latter point, and the result is, that, by the judgment of 
two Courts on what is a question of fact, that deed has no 
validity, and may be at once disposed of. 

The two Courts differ with respect to the first deed ; the 
Judge of first instance holding that the deed had been properly 
proved— that is to say, that secondary evidence of it was 
admissible and had been sufficiently given, the deed itself not 
being produced. The High Court were of opinion, in the 
first place, tliat the original deed had not been sufficiently 
accounted for to admit secondary evidence of its contents ; 
and, secondly, that if secondary evidence were admissible, 
satisfactory secondary evidence bad not been given. It is 
necessary, therefore, to inquire bow the case stands with 
reference to this deed. 

Their Lordships can entertain little or no doubt that a 
deed of the description whicli the defendants allege was exe- 
cuted by Komanath Lahiri. Such a deed is referred to in 
some judicial proceedings. It is referred to iu a proceeding 
in the year 1832, whereby it appears to have been filed by 
one Easinath Moilra, who then acted as a solicitor for some 
of the ineinbers of the family. It is also shown to have been 
filed in 1837 l^y the same i)ersou and returned to him. It 
further appears that what may be assumed to be the same deed 
was filed in the Court of Goalpara in 1857 by Eamottum 
Mullik, who acted on behalf of Kouuk Tara, widow of the 
eldest son, and one of the defendants iu this suit, though said 
to be only proforma a defendant. It appears that Eamottum 
Mullik, who was the muktear @f this lady, obtained a copy of 
this deed; and further that he got back from the Court the 
original and signed a receipt for it on the 7th December 1857. 
Tliere may possibly bo a question whether Mullik was or was 
not authorised to act oA behalf of this lady, but it appears to 


1881 


Bhubanes- 

WABI DEBI 
V. 

Habibabak 

Surma 

Moitba. 



724 


THE INDIAN LAW REPORTS. 


[VOL.VL 


1881 tlieir Lordships that, whether he was or not, the custody of the 
Bhubanbs- deed is tolerably well shown. If Mullik acted on behalf of 
wABi^ Debi presumption would be, that he returned the deed 

^SuBMA^^ to her. If he did not act on her behalf, it is shown to be in 
Moitba. 1)19 custody, and has not been shown to have come out of it. 
Under these circumstances it appears to tlieir Lordships that 
the very first duty of the defendants was to endeavour to 
obtain the deed from the custody either of Hamottum Mullik or 
of Konuk Tara, one of the defendants. But no attempt what- 
ever appears to have been made to obtain it from either of 
them, or even to inquire whether or not it was in their custody, 
or in whose custody it was. In short, no search for it, or 
inquiry respecting it, of any kind, has been shown. Under 
these circumstances, by the law of tliis country, which has been 
in a great measure, with respect to deeds, made the law of 
India, it appears to their Lordships tliat the first condition of 
the defendants’ ability to give secondary evidence — namely, 
the accounting for the nonproduction of the original --has 
not been complied with ; and on that ground they are of opinion 
that the judgment of the High Court was right, and that secon- 
dary evidence was not admissible. That being so, it is not 
necessary to determine whether, if secondary evidence was 
admissible, the evidence given was sufficient. Their Lordships 
do not, however, desire to indicate any difference of opinion 
between themselves and the High Court upon this subject. 

It has, indeed, been further argued by Mr. Doyne that the 
general conduct of the family shows that a family arrangement, 
such as is contained in this deed, was acted i^ou and recog- 
nised by the family. But whatever arrangement there was, 
according to his case, was under a deed, and at the most the 
evidence which he relies upon, the conduct of the family, 
could have no grater effect than to corroborate the secondary 
evidence of the contents of the deed, if secondary evidence 
were admissible. 

The only other aspect in which the conduct of the family 
could be held to be material would be with respect to the ap- 
plication of the Statute of Limitations, that conduct tending 
to show that there had been a partition* beyond the statutable 
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period. But here again there is a finding of two Courts that 
there was no division of the family until May 1861 , within 
the period of limitation. 

Under these circumstances} their Lordships are of opinion 
that the judgment of the High Court was right, and they will 
humbly advise Her Majesty to aflSrm that judgment and to 
dismiss this appeal with costs. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. Oekme and SummerUays. 
Solicitor for the respondent : Mr. T. L. Wilson. 

APPELLATE CIVIL. 


Before Sir Bichard Garih^ Kt., Chief Justice^ Mr. Justice White^ and Mr^ 
Justice Maclean. 

KALLY CHURN SAHOO asd othees (Plaintifps) r. TUB SECRE- 
TARY OF STATE FOR INDIA IN COUNCIL (Dependant) * 

Suit for Possession ^Diluvion^Possession on Reformation ‘Subsequent Dilu^ 

vion^Possession~~Limitation Act {IK o/1871), sched, arts. 143, 145. 

Per Garth, C. J.— Where a person can show that he has been in possession 
of certain lands prior to such lands becoming diluviated, his possession 
must be considered as continuing during the time of diluvion, until such 
time as ho becomes dispossessed by some other person ; and in such a case, the 
onus lies upon the dispossessor to show that ho has acquired a title under 
the law of limitation which has put an end to the rights of the original 
possessor. 

Koowur Singh v. Nund Loll Singh (I) and Radha Gohind Roy v. Inglis (2) 
distinguished. 

Per White, J.— The dispossession, or discontinuance of possession, men- 
tioned in art. 143, sched. ii of Act IX of 1871 is that which occuis where the 
property is taken actual possession of by another, and does not apply to the 

* Appeal from Appellate Decree, No* 717 of 1879, against the decree of 
J. M. Lowis, Esq., Judge of Hliaugulpore, dated the 10th January 1879, 
affirming the decree of Hafizabdul Kurim, First Subordinate Judge of that 
district, dated the 13th May 1878. 

(1) 8 Moore's 199. 
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Jany. 24. 


(2) 7 0. L. R., 364. 
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]881 oase where the property is submerged by the act of God, and so made im- 
possible of occupation and actual possession. 

Churn Owners of land, which has sudered from sncccssive dilnriations and 
Sahoo ivj-formations, must, if they wish to preserve their rights, bring their suit within 
Skoriotary twelve years of the time when adverse possession is first taken of land re-form- 
original site, whether at tlie ptne of sort the land is capable of 
Council, occupation or is lying under water in consequence of a second diluvion. 


The plaintiffs, on the 7th September 1877, sued to recover 
.possession of certain milik lands, in Monza Glnirglint, wliicli tliey 
alleged to be part of tlieir estate. They stated that the greater 
portion of these lands liad become diluviated prior to 1847, 
at which time a survey had been made, and the lands in ques- 
tion liad been entered in the tliak and compass ma])S of Mouza 
Ghurghut Milik; that before the next survey in 1865, 
accretion had commenced, but the lands again became fliluviat- 
ed in 1869; that the lands commenced to re-form in 1870-71 

f 

and had become culturable in 1874-75, at which time the 
defendant wrongfully took possession of them, notwithstanding 
the fact that the plaintiffs had, during the time of diluviation, 
paid Government revenue to the defendant. The defendant 
contended that the land did not belong to tl»e plaintiffs* 
estate, but that it formed part of an adjoining estate 
called Binda DSara belonging to him ; that, in consequence of 
certain disputes as to the boundary of the defendant’s estate, 
a survey had been held in 1865, and the lands determined to 
be a part of Binda Deara, and that from that date up to 1869 
the land had'been held by iiira. That, in 1869, tlic land again 
became diluviated; that on its re-formation in 1875, lie had 
again taken possession of it ; and that even supposing the plain- 
tiffs to be entitled to tlie land, their suit was now barred. 

The Subordinate Judge found that, according to the evi- 
dence of (he def|ndant’s witnesses, which was supported by the 
survey proceediugs of 1865, the land had, on the first accretion, 
been taken possession of by defendant, and that he must 
be held to have been in possession of it during the time of 
diluvion, up to the time of the second accretion ; and that, 
therefore, the present suit, being brought more than twelve 
years after 1865, was barred. 
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The plaintiffs appealed to the Subordinate Judge, who held 1881 
that the plaintiffs had not proved that they had been in possession ' KaiiLT 
of the land within twelve years prior to the institution of the sahoo 


suit, and that therefore the suit was barred. 

The plaintiffs appealed to the High Court. 

The Judges of the High Court (White and Maclean, JJ.) 


Seobetabt 
OF State foe 
India in 
GOUNCIIi. 


differed in opinion; the case was referred to the Qiief Justice 


under s. 575 of the Civil Procedure Code, and re-argued before 
the three Judges. 


Mr, C. Gregory (with him Baboo Ram Churn Mitter)y for the 
appellants, contended, that the suit was not barred, inasmuch as 
the cause of action did not arise iii 1865, but arose at the time 
when the lands last appeared in 1875 ; that the survey proceedings 
of the Collector, in 1865, were not evidence against the j)laintiffs, 
they being no party to such proceedings ; and that the fact of 
the defendant being in possession in 1865 was of no value, 
as the laud had been washed away since that, and that during 
such diluvion there was nothing for the plaintiffs to sue for; 
that if the defendant took possession of the land in 1865, it 
was as a trespasser; and that the laud being diluviuted in 186D, 
his possession as trespasser ceased, and the plaintiffs must be 
held to have been iu possession from that time. ’ 


Baboo Unnoda Prasad Banerjee for the respondent con- 
tended, that the possession of defendant did not cease during the 
diluvion, he having been in possession previously thereto, and 
that the suit was barred under art. 145, sched. ii, Act IX of 1871. 

The judgments of the Court were delivered as follows: — 

Garth, C.J. — This suit is brought by the plaintiffs to 
recover from the defendant possession of about 140 *bighas of 
milik land, forming part of their estate of Mouza Ghurghut, for 
which they have paid rent to Government for many years past. 

The plaintiffs say that this land was diluviated previously 
to 1865 ; that it then partially re-formed, and was diluviated 
again in 1869; that it reappeared in 1875, and was then 
wrongfully appropriated by the Government. 


93 
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1881 Tiie answer to the claim is, that the land in question does 
Rally not belong to the plaintiffs’ mouza at all, but forms part of 
Sahoo adjoining estate, called Binda Deara, belonging to Goveru- 

Secketaet plaintiffs’ 

of^Statb^for mouza, it was surveyed by the Collector in the early part of 

Council. 1865 as part of Biuda Deara, and was held by the Govern- 
ment as such until the year 1869, when it was again diluviated ; 
and that when it re-formed in 1875, it was taken possession of 
by the Government, who have held it up to the present time. 

The defendant, therefore, says, that, in either case, the suit 
must fail. If the land is not part of the plaintiffs’ mouza, 
the plaintiffs of course have no claim. If, on the other hand, it 
is part of the plaintiffs’ mouza, then the suit is barred by 
limitation. The Limitation Act which governs the case is Act 
IX of 1871, and whether art. 143 or art, 145 applies, the 
defendant contends that the plaintiffs are equally barred. 

Both the lower Courts have decided against the plaintiffs 
upon the plea of limitation. There has been no express decision, 
whether the laud formed part of the plaintiffs’ mouza or not; 
but it would seem that, in a survey map made iii 1847, a por- 
tion of it, if not the whole, was demarcated as forming part of 
that mouza, and there certainly seems reason for supposing 
that, so far as the original title is concerned, the plaintiffs have 
a good case ; but, as it is found that they have not been in 
possession for upwards of twelve years before suit, botli Courts 
have held that their suit is barred. 

On second appeal to this Court, as the learned Judges of 
the Division Bench differed in opinion, the case was referred 
to myself as a third Judge, and we have heard the whole 
matter argued again on both sides. 

The plaintiffs contend, on the one hand, that even if it is 
shown thaft the ^Government took possession of the land in 
question previously to 1865, they did so as trespassers ; and 
that as the laud was diluviated again in 1869, their possession 
as trespassers then censed, and the true owners of the property 
, must be considered as having been in possession from that 
time till the Government again took possession in 1875. They 
contend tliat, strictly speaking, no one can be considered as in 
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actual possession of land covered by water, and that no suit 1881 

could have been brought by the plaintiflEj against the Govern- Rally 

f . . , . , Churn 

inent from 1869 to 1875 ; but that if any one is to be consider- Sahoo 

ed in point of law as constructively in possession whilst the secretary 

land was diluviated, it is the true owner, aud not a party who I ndian 

previously to the diluvion was a mere trespasser upon the Council. 

property. 

They say, moreover, that, apart from the question under 
tlie Limitation Act, the proceedings of the Collector in 1875 
were improperly received in evidence in both Courts agaiust 
the plaiutiffri, as proving tliat previous to 1865 the Government 
had taken possession of the property, these proceedings not 
being evidence against the plaintiffs, who were not parties to 
them. 

On the other hand, the defendant says, that as the Govern- 
ment was found to have held undisturbed possession from 1865 
to 1873 under a claim of right, their possession did not cease 
nt the time when the land was diluviated in 1869, but must 
be presumed to have continued until it re-formed in 1875; 
that, during all that time, the plaintiffs might, if they pleased, 
have brought a suit against the Government to recover posses- 
sion; and that, consequently, the possession of, the Government 
has been continuous from the beginning of 1805 to the present 
time. Tliey contend, moreover, that, having regard to the strict 
language of arts. 143 aud 145 of the Limitation Act, the suit 
is barred, and as regards the evidence upon wliich the lower 
Courts iuiiiidcd their decision, they say that there was oral 
evidence, besides that of the Collector’s proceedings, to show 
that tlie Government took possession more than twelve years 
before suit. 

Now it seems to me very clear, that if the plaintiffs in a 
case of this kind could show that the land in question was 
in fact a part of tiieir mouza, of which they had been in 
possession before it was diluviated, their possession must be 
considered in law as continuing during the time of the diluvion, 
and, indeed, until they were dispossessed by some other 
party. It is not because land becomes covered with water, 
and it therefore becomes difficult or impossible for the owner 
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_ 1881 ^to turn it to any useful purpose, that it therefore ceases to be 

Rally in the owner’s possession. 

Ohubn _ , , . I. , . 

Sahoo •> It seems to me, tiiat the possession of tlie owner in such a 
Secbetary deemed to continue during the diluvion, and 

^NDiA^iN^* proved to have been dispossessed by some 
Council, other person ; and I think tliat tins view of the law is quite in 
accordance with Lopezes cns^(l), and with the decision of the 
Privy Council in Radha Prosad Singh v. Ram Coomar 
Sing (2). We certainly acted upon that principle in this 
Court in deciding the important case of Mohunt Chutterbhooj 
Bharto v. The Secretary of State /ar /nrfm (3), which, I believe, 
is not reported, but against which, so far as I am aware, no 
appeal has been preferred. 

The plaintiffs in that case were shown to have been in posses- 
sion of an estate in the year 1846, which soon afterwards 
became diluviated, and upon its reappearance many years after- 
wards, it was taken possession of by the Government, and 
resettled with other persons. We held, that, under such cir- 
cumstances, the plaintiffs’ possession must be considered as 
continuing during the period of diluvion and until posses- 
sion was shown to have been taken of the land by the Govern- 
ment. 

It is contended by the defendant that this principle is op- 
posed to tlie law as laid down by the Privy Council in the 
case of Maharajah Koowur Singh v. Nund Loll Singh (4j, and 
with other vases decided by this Court in accordance with 
what was supposed to bo their Lordships’ view. See Syud Ameer 
AH V, Maharani Indurjeet Kooer (5), Niljaree v, Mujeehoollah 
(6), Koomar Runjit Singh v. Schoency Kilburn (7), and Maho- 
med Ibrahim V. M. S. Morrison (8). Some of these cases appear 
to have turned rather upon the question, on whom the onus 
of proof Res inta suit for dispossession, than upon the ques- 
tion, whether the possession of an owner of diluviated land 
is presumed by law to continue during the period of the dilu- 

(1) 13 Moore’s I. A., 467. (5) 15 W. R., 43. 

(2) I. L. R., 3 Cnlc., 800. (6) 19 W. R., 209. 

(3) Reg. Ap., No. 184 of 1877. (7) 4 C.. L. R., 390. 

(4) 8 Moore’s I. A., 199, (8) I. L. R., 5 Calc., 36, 
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Tion. But the two questions are often almost inseparable 188I 
in cases of this kind; and it certainty seems rather difficult 
at first sight to recoucile the case of Moharajah Koowur Singh Sahoo. 
V. Nund Loll Singh (1) with tlie late decision in Radha Oobind secretabt 
Bog V. Inglis (2), which, as it seems to me, lays down the true 
rule upon the subject very clearly. Council. 

In the case oi Moharajah Koowur (I ),‘ the plaintiff 
brought his suit to recover a large tract of laud, which, as he 
contended, had been adjudged to be part of his estate of 
Gopaulpore by certain decrees made in suits between his own 
and the defendants’ ancestors, in the year 1816. The defend- 
ants, on the other hand, contended, that by those very decrees 
the land in question had been adjudged to be part of their 
estate of Bampore. There was considerable difficulty in 
ascertaining winch of the parties was right in this contention, 
but it was admitted that, as regards possession, the defendants 
had been possessed of the disputed land for at least eleven years 
before suit, and the plaintiff liad not proved to the satisfaction 
of the Court that he was in possession within twelve years 
before suit. The law of limitation in force, when the suit was 
brought, was the Beng. Reg. Ill of 1793, s. 16. 

Upon this state of facts their Lordships say 

‘‘ Again, their Lordships concur with the majority of the 
Sadr Court in thinking that the issue of possession is the 
first to bo considered in this case, and that it is wholly inde- 
pendent of the boundary question. The appellant is seeking 
to disturb the possession, admitted to have existed for about 
eleven years, of the defendants, who insist on a possession of 
much longer duration as a statutory bar to the suit. It clearly 
lies on him to remove that bar by satisfactory proof that the 
cause of action accrued to him (for that is the way in which the 
Regulation puts it) on dispossession within twelve years next 
before the commencement of the suit; and therefore, that he, 
or some person through whom * he claims, was in possession 
during that period. No proof of anterior title, such as would 
be involved in the decision of the boundary question in hia 
favour, can relieve him from this burden, or shift it upon hia 

(1) 8 Moore's 1. A., 199.* . (2) 7 C. L. B., 364. 
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1881 adversaries by compelling them to prove the time and manner 
Kally of dispossession.” 

Sauoo This would seem to show that^ according to the law then in 
Seceletary ^ plaintiff bringing a suit iipou a dispossession by the 
^*India*in^*^ defendant, although he may have proved a clear title, is also 
Council, bound to show that he has had actual possession of the property 
within twelve years before suit Otherwise he must fail. On the 
other hand, the case of Radha Gobind Roy v. Inglis (1) was as 
follows : — 

The plaintiff sued to recover possession of certain land, 
which, as he alleged, formed part of his estate, but which was 
originally covered by water, and formed a large bheel or lake. 
He alleged that of late years the water had receded from 
this land, so that it had become dry and culturable; that it 
had then been taken possession of by the defendant ; and that, 
in certain proceedings which had been taken under s. 530 of 
the Criminal Procedure Code, the Magistrate had decided 
the question of possession in favor of tlie defendant. 

The plaintiff then brought his suit to recover possession 
from the defendant, and the first question raised was one of 
title. Tliis was decided in favor of the plaintiff; and the 

Privy Council further found upon the evidence, that one 

*■< 

Bebi Luchmi, who was the plaintiff’s predecessor in title, was 
many years ago the possessor, under the Government, of the 
talook, of which the laud in question formed a part. 

The defendant was thus driven to rely upon his possession, 
which had, undoubtedly, been found by the Magistrate in his 
favor; and considering the nature of the case, and the difficul- 
ty in ascertaining when the bed of the bheel had become dry, 
and had first been taken possession of by the defendant, the 
question upon whom the onus of proving the dispossession 
lay became a vefy material one. 

Upon this point their Lordships say The question re- 
mains, whether the disputed land, which roust now be taken 
all to be within the yellow line, had or had not, been occupied 
by the defendant for twelve years before the suit was instituted, 
so as to give him a title against the plaintiff by the operation 
(1) 7 C.L. R.,364.' 



roi. VI.] 


CAIXJUTTA SERIES. 


738 

of the Statute of Limitation. On this question, uncionhtedivi ^881 

the issue is on the defendant. The plaintiff has proved his Eallt 
• * * Ghubn 

title ; the defendant must prove that the plaintiff has lost it by sahoo 

reason of his .(the defendant’s) adverse possession. The High 

Court came to the conclusion that the defendant had not op State jroB 

India IN 

satisfied the burden of proof thrown upon him, and their Council. 
Lordships are not prepared to reverse that judgment.” 

Now here, as in the case of Moharajah Koowar Singh (1), 
the suit was brought as upon a dispossession hy the defendant 
The Limitation Act which governed the case was Act IX of 
1871; and I am not aware that there had been, since the year 
1846, any change in the law as to the party upon whom the 
onus of proof lies in such a case, or as to the nature of the 
proof which a plaintiff bringing such a suit is bound to bring 
forward.* 

The distinction, as I conceive, between the two cases is this : 

In the case of Mo/iarfynA /fooicar Singh (1) the plaintiff had 
not proved any possession at all of the land in dispute at any 
time before suit He had only attempted to prove a title to it 
under tlie decree of 1816. And their Lordships say, that 
even if he had proved such a title, there was no proof of his pos- 
session, either actual or constructive, witliin twelve years before 
suit. Whereas in the case of Radha Qohind Roy (2), the plaintiff 
not only proved his title, but a possession in his ancestor, which 
was equivalent to a possession in himself; and that possession 
was presumed by their Lordsliips to have continued until the 
dispossession by the defendant; so that the onus was thrown 
upon the defendant to prove when his dispossession first 
occurred. 

I 

I am aware that this view of the law is opposed to several 
decisions in this Court; but I think that those cases have 
proceeded upon a misapprehension of the true m^aniug of 
the Privy Council. I consider myself bound to follow this 
last decision of their Lordships, which I trust will set the 
question at rest ; and it certainly seems to me that any other 
view must needs be productive of the greatest injustice. 

Take for example the case of an area of jungle land, which 
(1) 8 Moore’s 1. A., 1911. (2) 7 C. L. R., 364. 
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1881 a man bu^s and takes possession of bj going upon the land, 

Kai.lt laying down boundary marks, or the like. He does nothing 
Ohubn »/ o * o 

Sahoo .more upon it for twenty years ; and at the end of tliat time he 

Sbcrbtaby^ finds a wrong-doer cultivating a portion of it, ai}d he brings a 
OP State FOB guii; him to recover possession. Under these circum- 

Council, stances, unless the possession, which the true owner had twenty 
years before, is presumed to continue till the contrary is shown, 
the plaintifi’s suit must fail. He may be quite unable to prove 
at what particular time the defendant first took wrongful posses- 
sion ; that must be a matter within the defendant’s own know- 
ledge. All the plaintiff would probably know, and all he could 
reasonably be expected to prove in such a case, is, that where- 
as he was possessed of tlie land and had a good title to it twenty 
years ago, he now finds the defendant wrongfully in possession. 
It is obviously unjust to oblige the plaintiff to provfc, under 
such circumstances, when the defendant’s Alispossessiou first 
occurred. Every successive moment that the defendant holds 
• wrongful possession of that land is a dispossession of the 

plaintiff. And it is surely enough for the plaintiff to prove 
primd facie his title and possession, and that the defendant 
has been in wrongful possession within twelve years before suit, 
leaving the defendant, if he can, to prove a statutory title 
by a twelve years’ adverse possession. And the same with dilu- 
viatedland: a man may prove title to and possession of land 
twenty-five years ago. The land is then diluviated for several 
years. It then reappears, and is taken possession of by a wrong- 
doer. The true owner finds the wrong-doer in possession and 
brings his suit. According to the rule laid down by the Privy 
Council, the onus lies upon the defendant to show that he has a 
twelve years’ title by the law of limitation which has put an 
end to the plaintiff’s rights. 

And t^e safie principle must surely apply in every case. 
There cannot be one principle applicable to the case of jungle 
land, or diluviated land, and another principle applicable to the 
case of other land* The Limitation Act and the Civil Proce- 
dure Code make no distinction between different kinds of land. 
The presumption must, in one case, be the same as in another. ^ 
Dispossession must mean the same tlrio|f^ in one case as in 
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another, and the reason of the law applies equalljf in the ease 1881 
of cultivated land, as in the case of jungle land, or land E&ut 
covered by water. . 

A man may have been in pdssessioQ of cultivated land fifteen 
years ago, but by reason of his absence from home, or from 
droughts or some other cause, he may have ceased to occupy it, Oouhoil. 
and left the place for years. On his return he finds a wrong- 
doer in possession, and brings a suit to eject him. It seems to 
me that it would be, under such circumstances, a monstrous 
injustice to say that the burthen of proving exactly when the 
defendant took possession should be thrown upon the plaintiff. 

In my opinion, therefore, if the plaintiffs in this case could 
have proved that the land in question formed part of their 
mouza, and that tliey ^ were in possession if it before it was 
diluviated, the diluvion, although it lasted for more than 
twelve years, would not liave affected their rights, if the dis- 
possession by the defendant took place within twelve years 
before suit. 

The plaintiffs’ difficulty here is, that their dispossession by 
the Government is found by the lower Courts to have taken 
place in 1865 or earlier, at any rate more than twelve years 
before suit ; pud if that finding is correct, unless they can show 
that they have since resumed possession, either 'actually or con- 
structively, it seems to me that their claim is barred. 

But their contention is, that if the Government were in fact 
wrong-doers whilst they remained iu possession from 1865 till 
1869, no presumption ought to be made in favor of their posses- 
sion continuing after the land became diluviated, as if they had 
been the rightful owners. But it seems to me very difficult to 
act upon tliat principle. If the Government had merely com- 
mitted a casual act of trespass, that would not have had tlie 
effect of permaneutly disturbing or discontinuing the^ plaintiffe* 
possession. But if what they did amounted to putting the 
plaintiffs, the true owners, out of possession, and they kept 
possession themselves under a claim of riglit for so long a period 
as four or five years, I see no reason why the fact ol the laud 
becoming diluviated should be considered as putting an end to 
their possession. If Irliis were the law, it would have a most 

94 
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1881 important effect upon many titles in Bengal, which are founded 

Eaut upon adverse possession, because we all know that large tracts 

Sahoo , always^ more or less, covered with water during the 

Secebtart season ; and if the fact of their becoming thus covered 

OF State FOR with water had the effect of putting an end to the possession of 
India in i i h i i. . i 

Council, any person other than the true owner, and or restoring the true 

owner to possession during the time that the submersion con- 
tinued, it would cause a very material change in the law of 
limitation. 

I think, therefore, that if the Grovernment were in possession 
under a dona fide claim of right at the time when the land 
became diluviated in 1869, their possession must be considered as 
continuing up to the time when they resumed actual possession, 
and therefore virtually up to the commencement of this suit. 

It follows that, if the Government did actually take‘s wrong- 
ful possession of the land iu question more than twelve years 
before suit, the plaintiffs are barred, whether the case comes 
under art. 143 or art. 145 of the Limitation Act. If it comes 
under art. 143, the plaintiffs were dupossessed more than twelve 
years before suit ; if it comes under art, 145, the possession of 
the Governraeiit became adverse more tliau twelve years before 
suit. • 

There are some points, however, in this case which in my 
opinion the lower Courts, and especially the lower Appellate 
Court, do not appear to have tried satisfactorily ; and as the 
plaintiffs desire to have those points considered and decided, I 
think they are entitled to a remand for that purpose. 

It should be distinctly ascertained by the lower Appellate Court, 
in the first place, whether the land in dispute, or any and what 
portion of it, formed part of the plaintiffs’ mouza; and, in the 
next place, whether the Government took possession of that laud, 
or any lyid ifhat part of it, so long ago as twelve years before 
suit. 

The plaintiffs are clearly entitled to any part of the property 
in question which belonged to their mouza, and which caunot 
be distinctly proved by the defendant by legal evidence to have 
been taken possession of by the Government at least twelve , 
years before suit. 
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For tlie purpose of ascertaining tiiese facts, the proceedings 1881 
before' the Collector are clearly not admissible as against the Eau.t 

plaintiffs. Tlie plaintiffs were no parties to them, and those saboo 

proceedings were improperly admitted^as evidence in the Court SBCBmar 
below. The lower Appellate Court will be at liberty 
receive any fresh evidence that may be adduced by either party Coubcil. 
on the above points. 

If the ])laintiffs establish their right to recover the land in 
question, or any part of it, they will be entitled to costa from 
the defendant, proportionate to the quantity of laud recovered, in 
all the Courts, including the High Court. 

If the plaiutiffs can prove that the land in question, or any 
substantial part of it, formed part of their mouza, and they are 
defeated upon the plea of limitation only, each party will pay 
his own costs in this Court and in the lower Appellate Court; 
because in that case it will be clear that, the Government have 
beeu wrongfully appropriating land, which belongs, properly 
speaking, to the plaiutiffs, and for which the plaintijfs have been 
paying revenue to them up to the present time. This would 
undoubtedly be a great injustice to the jdaintiffs, and the atten- 
tion of the proper authorities might, with good reason, be 
invited to the subject. 

Ou the other hand, if the land in question ifever formed any 
part of the plaintiffs’ mouza, it is only right that the plaintiffs 
should pay the defendant’s costs in all the Courts. 

WniTis, J. — This is an appeal against a decree of the District 
Judge of Bhaugulpore, confirming a decree of *the Munsif, 
which has dismissed the suit of the appellants. 

The object of the appellants’ suit is to recover possession of 
certain chur laud, ou the grouud that it had reformed on the site 
of a portion of milik land within their Mouza Ghurghut and 
lying to the north of the mal land of the same village. The 
quantity of land is stated in the plaint to be ^396. 14c. 
and 6d., but ou measurement th^ Amiii of the first Court has 
found it to be 140&. 3c. 6d. The appellants allege, and 
it does not appear to be disputed, that since the diluviatiou 
they have continued to pay revenue to Government for the 
whole of their milkeit land in Ghurghut. 
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1881 The Officiating Collector of Monghyr, on behalf of the Secre* 
S/iLLT tary of State for India, who is tlie respondent and the defendant 

U RN " 

Sauoo below, alleges that the lands in suit does not form part of ' the 
SiccuETARY plaintiffs* Mouza Ghurghut, but is parcel of 

OF State FOR Mouza Binda Deara, which belongs to Government. He further 
India IN , . ® . 

Council, pleads that the plaintiffs are barred by the law of limitation. 

Both the lower Courts have held this suit to be barred. . 

The specific land which is sought to be recovered admittedly 
did not appear ns dry land until 1875 ; and as this suit was 
brought on the 5th of September 1877, no question, under 
ordinary circumstances, could be raised founded on the law of 
limitation. But it is also admitted that, upon the site of the 
land in suit, land of nearly the same extent had previously 
appeared and been washed away. In other words, the site of 
the disputed land has been the subject of a double dildviation 
and a double re-formation of chur land within a comparatively 
recent period. It is out of this somewhat unusual circumstance, 
coupled with the fact the Government on both occasions of the 
re-formation took possession of the re-formed laud, that the plea of 
limitation has been raised, and by the lower Courts sustained. 
Tiie dates of the first diluviatioii and re-formation and of the 
possession taken by Government of the laud that first re-formed 
are not given by the lower Appellate Court, but it seems that 
the site was diluviated for the first time shortly before 1847 ; 
that it continued for some years under water ; that a year, or a 
few years, before 1865, land re-formed upon the site which Govern- 
ment then, dr shortly before, took possession of, and which 
was nearly equal in extent to the land in suit; that Government 
kept possession of the re-formed land until 1869, when the site 
was again diluviated. In 1875, land was again formed upon 
the site and taken possession of by Government, in whose pos- 
session it still |S. 

The District Judge has held that it was for the plaintiffs to 
show that they had been in possession within twelve years before 
the suit, and that as they could not do this, their suit must fail. 

The Judge'has applied s. 141 of the Indian Limitation Act of 
1871 (the Limitation Act which was in force when this suit was 
brought). But I think that the plaintiffs’ suit does not fall 
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within that article or any of the other descriptions of suit spe- 1881 
cially provided for by Part VIII of the first division of the 2ud Kallt 
schedule of the Act, but it is governed by art. 145, which pres- sahw 
cribes twelve years from the time w^en the possession of the secrbtabt 
defendant became adverse to the plaintiffs. op State fob ' 

I think that the dispossession, or discontinuance of possession, Council. 
mentioned in s. 140 is that which occurs where the property is 
taken actual possession of, or is capable of being taken such 
possession of, by another, and does not apply to the case where 
the property is submerged by the act of Qod, and so made im- 
possible of occupation or actual possession. 

Taking into account the admitted fact that land re-formed 
twice on the same site, and that on both occasions Government 
took possession of the land which so re-formed, the question is, 
when did the possession of Government become adverse to the 
plaintiffs ? 

Wimn this case was first argued, I was of opinion that, as 
regards the land in suit, the period of limitation began to run 
against the plaintiffs when Government took possession of the 
land which re-formed in 1875. It appeared to me that as the 
possessi^m which Government took of the land which re-formed 
on the site previously to 1865 was the possession of b wrong- 
doer, Government could not avail itself of ’the doctrine of 
constructive possession in order to connect its possession of the 
first re-formation in 1865 with its possession of the second re- 
formation in 1875 ; and that its possession of the first re-formation 
was in fact swept away or put an end to by the second diluvia- 
tion. I was struck with the apparent hardship which was 
involved in a construction of the law of limitation whjch should 
permit a wrong-doer, who might have held possession of a newly- 
formed chur for only a year before it was again washed away, to 
oust the true owner in the event of land subsequently re-forming 
a second time, although an interval of twenty or more years 
might elapse before the second re-formation took place. It 
seemed to me contrary to justice that a wrong-doer’s possession 
should thus ripen, as it were under the water, into a title, 
although his actual and possible occupation of the land in ques« 
tion only continued for a year. 
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1S81 Bat after hearing the case reargued, and haviug Itad tiie 

EAI.I.T advantage of reading the judgment which hU Lordship the 
Ohubn * 

Sahoo Chief Justice has delivered, I have come to the conclusion 

Srcbbtary opinion was yroug, and that as the law of limitation 

o^jState^pob is at present framed by the Legislature, and as that law has been 

Council, construed by this Court, Government is, in the clise before us, 

entitled to date its adverse possession of the land in suit from , 

the period when it first took possession of the land which first 

re-formed upon the present site. 

Assuming, as I do, for the purpose of the argument on the 
question of limitation, that the land in suit on both occasions 
re-formed on the site of tlie plaintiffs’ diluviated milkeit lands, 
the land, although under water, continued, after the first 
diluviation, in the constructive possession of the plaintiffs, 
until Government took possession of the lands which first 
re-formed on the site. That act of Government was admittedly 
an adverse act as against the plaintiffs, and put an end to 
their constructive possession. Until this suit was brought the 
plaintiffs did no act with a view to resume possession, and the 
adverse possession of Government, which commenced when it 
occupied the lands first re-formed, must be considered as conti- 
nuing until this suit was brought, although for six years of the 
time its actual occupation ceased by reason of the second dilu- 
viatiou. It appears to me unnecessary to determine whether 
Government as a wrong-doer, when it first took possession, could 
be said to have constructive possession during the period of the 
second submersion. It is enough to say that the time began to 
run against the plaintiffs when Government first took adverse 
possession, and that, as the plaintiffs have not resumed or 
recovered possession before suit, it continued to run according to 
the ordinary law of computing the period of limitation, and this 
irrespective whether the land was or was not capable of 
occupation by reason of its submersion. 

The result of our decision will be that, in similar cases to the 
present, owners of land, which lias suffered from successive 
diluviations and re-formations, must, if they wish to preserve 
their rights, bring their suit within twelve years of the time^ 
wiien adverse possession is first taken of kind re-forming on the 
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original Bite, whether at the time of suit the land is capable of 1881 
occupation or lying under water in consequence of a second 
diluviation. I have not in my experience known of a suit of Sahoo 
this character being brought where the land in dispute at the secbetabt 
time of suit had disappeared and formed part of tlie bed of a 
river ; and I can foresee many difficulties in the way of such a suit, Council, 
chiefly arising from the difficulty of identifying lands which are 
at the bottom' of a river. But there is no doubt that such a 
suit would lie, and so long $is land which is exposed to successive 
diluviations and re-formations is subject to the ordinary law of 
limitation, it will be a matter of prudence to bring such a suit. 

I agree that the case should be remanded to the lower Appel- 
late Court to try the questions mentioned in the judgment of 
the Chief Justice. 

Maclean, J. — In this suit the plaintiffs claimed 139J,14c. 

M. of land, which they alleged to be part of their estate Milik 
Ghurghut. They stated that the greater portion of the estate 
had diluviated before the former survey,”— that is, before 1847. 

Before the next survey of 1865 accretion had commenced, but 
this was washed away in 1273 P. (1865-66). The present land 
commenced to re-form in 1278 F. (1870-71), and became cultur- 
able in 1282 F. (1874-75). This suit has, ^ therefore, been 
brought against the Government for possession of the land. 

The cause of action being laid in the last mentioned year. 

The Government denies that the laud is a portion of the 
plaintiffs’ Milkeit Ghurghut as laid down in the survey of 1847. 

The case put forward by Government is, that the Ganges, which • 
in 1847 flowed south of Milik Ghurghut, changed its course in 1861 
and intersected the Government estate of Binda Deara, and the 
old channel or bed, and the land in suit, came into the possession 
of Government as part of Binda Deara, and was surveyed as 
part of it in 1865. It is admitted that the land a^in disap- 
peared ill 1869 and reappeared in 1876, but it is urged that the 
land now sued for is identical'iu site with the laud which was 
held by Government from 1861 to 1869. 

Tlie first Court found that 1285. 14c. 19£f. out of the land 
is identical in site with the land surveyed in 1865 as part of the 
Government estate of Binda Deara, and found to be in the pos- 
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1881 session of the tenants of Government. It also found that the 
Kallt remainder is part of Binda Deara, and is not part of plaintiffs’ 
Sahoo estate of Milik Gliurghut. The possession held by Government 
Secbetart found to liave been adverse to tlie plaintiffs, and their 

ofStatefob suit declared to be barred by the first Court and also by the 
India IN , * „ « * 

Council, lower Appellate Court. 

In this Court it is contended that, taking it as found that the 
land is identical in site with the laud in the possession of 
Government in 1865, the plaintiffs 2 \re entitled to prove that it is 
part of their estate and re-formed upon its old site, and that their 
cause of action can only be said to have commenced when the 
last re-formation commenced. 

Tins contention is entirely unsound, if it is established that 
the land held by the Government down to 1865-66 is identical 
in site with the present land. If that land was re-forme‘d on the 
site of the plaintiffs’ estate as it existed in 1847 or earlier, the 
plaintiffs were undoubtedly the owners of it, and entitled to take 
possession when it reappeared iu 1861 or 1862. This was laid 
. down, as far back as 1848, in the case of Mussamat Imam Bandi 
V. Hargovind Ohose (1), and again in Roma Nautli Thakoor v. 
Chnnder Narain Chowdhry (2). Lopez v. Muddun Mohan 
lliahoor (3), decided iu 1870, affirmed the law laid down in these 
cases. 

The plaintiffs, therefore, were entitled to take steps to assert 
their title and to rectify the survey map of 1865, but failed to do 
so. This neglect is not explained in any way, and we find that 
the proprietor of Mouza Ghurghut, within which the plaintiffs’ 
milik lands lie, was more alive to his interests, and actually 
opposed the survey, alleging that the land was part of Mouza 
Ghurghut. He was defeated in the Revenue Courts, and took 
no further steps to establish his title. 

The ph^inti^fs now seek, by a suit instituted in 1877, to dis- 
turb a possession which commenced iu 1862, and continued even 
after the subsequent siibmersioN in 1866. This, iu my opinion, 
they cannot do. It was contended that the possession which 
commenced about 1862 did not continue after 1866, and that no 

(1)4 Moore's I. A., 403. (2) Marsbnll 136 in 1862. 

(3) 13 Moore's I. A., 467. 
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suit could liave been brouglit during the submergence, which 1881 

lasted from 1866 to 1876. But if the action of the Govern- Kali-v 

Churn 

meut ia annexing the laud to their estate of Binda Deara, Sahoo 
by taking possession and survey, was an invasion of the plain- secretary 
tiffs’ title, it did not cease to be so when the land was submerged, 

On the contrary, tlie land and the water above the land con- Council. 
tinued to belong to the estate to which it had been annexed, 
until this state of things was put an end to by resort to law ; 
and it is the failure of the plaintiffs to put an end to it, either 
during the possession, or after it had been submerged again, that 
is fatal to their present case. I do not agree with the argument 
that a suit would not lie for land submerged in a river. On the 
contrary, julkar, tulkar, and other rights, not to mention the 
right to subsequent alluvial re-formation on old sites, are ail 
things which might be asserted in a suit: The Government v. 

Baboo Radhmj Singh (l ). For these reasons I would affirm the 
decision of the lower Courts on the question of limitation. 

I understand the plaintiffs now wish for a finding by the lower 
Appellate Court whether the laud in suit is identical with the 
land held by tlie Government down to 1866. This was not 
pressed when the case was before the Division Bench ; but the 
plaintiffs are, strictly speaking, entitled to the finding they ask 
for. If tlie lower Aiipellate Court affirms the finding of the 
first Court that 128J. 14c. 19jrf. are identical with the land 
lield by Government down to 1866, and that the remainder llA. 

14c. 19^d. are part of the estate of Binda Deara,^the plaintiffs’ 
suit will be dismissed. I concur in the order proposed by the ■ 
learned Chief Justice. 

Case remanded, 

(1) 20 W. R., 117. 
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Btfm Mr, Juilke Morrii atid Mr. .Iwliet Tottenham, 
iiaHOJIED HAMIDULLA khan (PLAiimpr) v. LOTFUL HUQ and 

U OTUEBS (DKrENDAMTs).* 

Mahmedan Law^Wagf^ Construction of Deed of Endo^oment^Seiilement 
on Person md his Descendants to three freneratinnsj and afterwards to 
Charity ^Appropriations of Property by Settlement, 

A Mahomedan settled a portion of Lis immoveable property as follows “ I 
liave made waqf of the remaining four annas in favor of my daughter B 
and her descendants, as also her descendants' descendants' descendants, how 
low soever, and when they no longer exist, then in favor of the poor and 
needy.” Ueld^ this settlement did not create a valid waqf. 

To constitute a valid waqf, there must be a dedication of the property 
solely to the worship of God or to religious or charitable purposes. 

iSem&Ze.— Appropriations in the nature of a settlement of property on a man 
and his descendants can only be treated as legitimate appropriations under 
the designation of waqf, where the term sadukuh is used. 

Even supposing they could be so treated, it would be necessary, in order 
to validate a waqf by making a settlement of [property on himself or his 
descendants, for a man to reduce himself to a state of absolute poverty. 

The plaintiff was the great grandson, on the motlier^s sitle, 
of one Moulvie Golain Slniruff, who was possessed, among other 
properties not now in dispute, of an eiglit-aima simre of an 
estate called Kantabari. Bjr a registered waqfnama dated 1st 
Bhadro 1248 (15th August 1841), Golam Sharuff made the 
following settlement of his share of Kniitubari, together with 
some of the other properties I have assigned eight annas 
of the abovemeutioned endowed properties for the mosque 
built by me, aud the expenses thereof. Out of the remaining 
eight annas I have made waqf of four annas in favor of 
Mussamut Jamila Ehatun, alias Dhun Bibi, dauglitcr of my 
daughter^^and h|r descendants, as also her descendants’ descend- 
ants’ descendants, so long as they may continue to have off- 
spring ; and when they no longer exist, then in favor of the 
poor and needy. I have made waqf of the remaining four 

* Appeal from Original Decree, No. 152 .of 1879, against the decree of 
Baboo Bhubun Gbunduf Mukerjee, Subordiuate Judge of Dinagepore, dated 
the 23rd January 1879. 



VOL. VL] 


CALCUTTA SERIES. 


annas in favor of my daughter Bibi Budrunnes'sa and her issi ,, 
descendants^ as also her descendants’ descendants’ descendants MAHottEn 
how low soever ; and wljen they no longer exist, then in favor 

of the poor and needy After payment of the Govern- Huq. 

ment revenue and the collection charges, &c., and after deduction 
of the mutwalli’s towliat right from the proceeds of all the 
abovementioned endowed properties, the surplus, whatever it 
may be, shall be divided as follows — i e,, four annas thereof 
shall be given to Jamila Khatun, alias Dhun Bibi, and four 
annas thereof to Budrunnessa Bibi, inasmuch as four annas 
share has been endowed in favor of each of the said ladies, See.” 

Golam SharufF appointed his wife, Nosima Bibi, as the first 
mutwalli ; on her death, the rautwallis were to be Dhun Bibi 
and Budrunnessa Bibi, the first defendant, both of whom will 
get the^ toAvliat right in two equal shares. One of the male 
descendants of eacii of these two Miissamuts, so long as such 
descendants may continue to Iiavc offspring, shall be appointed 
as mutwalli of the endowed properties, and each of the two 
mutwallis so appointed shall get the towliat right in two equal 
shares.” 

Golam SharufF died in 1849. After the death of his wife 
Nosima, and his grand-daughter Dhun Bibi, Budrunnessa and 
the plaintiff had possession of the property as* mutwallis, and 
administered it for somo time under the waqfnama. 

Subsequently, Budrunnessa, acting, as the plaintiff alleged, 
in collusion with her husband, the second defendant, executed 
a solehuama and mortgage of the entire eight anwas shares of 
the estate Kantabari in favor of Roy Lutchmiput Singh, and 
in execution of a decree against Budrunnessa, obtained on the 
solehnama 'and mortgage, that property was put up for sale on 
2nd April ;1877, and purchased by the other defendants. 

The present suit was brought to set aside that sale jukI 
recover possession of the property, on the ground, Ahat being 
Avaqf or endowed property, it could not be alienated. 

The only defence raised, which is material to this report, was, 
that the property belonged to Budrunnessa in her oavu absolute 
right, and Avas not endowed property* 

The Subordinate Jpdgc was of opinion that a waqf was 
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1881 created bj the document only so far os a moiety of the dis^ 
Hahomed ])uted property was concerned. As to the share left to Ohun 
Bibi and her descendants, &c., and Budrunnessa and her des- 
lOTPTO Huo opinion, referring to Baillie’s Digest of 

Mahomedan Law, p. 571, that no waqf was created, but tliat 
those shares vested absolutely in tlie mutwallis. 

The Subordinate Judge held, that the ezecution>sale was 
good as regarded the share whicli vested absolutely in Budrun< 
iiessa, amounting to two out of the eight annas, and therefore 
the suit was dismissed as to that share. As to the other shares 
the suit was decreed, four out of the eight annas to be held by 
the plaintiff and Budrunnessa as mutwallis, and the remaining 
two annas by the plaintiff alone as absolute proprietor. 

The plaintiff appealed from this decision only as regards the 
share of the property decreed to belong to Budrunnessa abso- 
lutely. As to this he contended tliat it did not vest absolutely 
in Budrunnessa ; that it was waqf ])ro))erty and inalienable ; 
and that the sale of the property was therefore invalid, or at 
most could only stand good for the lifetime of Budrunnessa. 

Baboo Obhoy Churn Bose and Baboo Doorga Mohtin Doss 
for the appellant. 

Baboo Sreenath Doss, Baboo Tarncknath PuUt, Baboo 
Mohiney Mohun Roy, aud Baboo Gunulas Batierjee for the 
respondents. 

The judgment of the Court (Mouaia and Tottenham, JJ.) 
was delivered by 

Morris, J.— There is no question that Monlvi Golam 
Sharuff executed the document styled a “ waqfuama,” which 
bears date Ist Bhadro 1248. The only question raised in this 
appeal is,\ whether the four annas, or rather tiie fourth share of 
the property which he appropriated under that deed to his 
daughter Budrunnessa, is, under Mahomedan law, a valid 
“ waqf,” or, in other words, that it is inalienable and incapable 
of being attsiched and sold in execution of a decree against 
Budrunnessa. 
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The Subordinate Judge^ relying upon a passage "which is to 1881 
be found in page 571 of Baillie’s Digest of Mahomedan Law, Mahomwd 
is of opinion, that the "defendant No. 1, Biidrunnessa, became* 
absolutely vested in the two annas share out of the eight annas 
share of Kantabari, and so it became heritable and alienable.” 

The passage in question is in these terms: — "If one should 
say, this my land is a sadukah settled on my child, and child 
of my child, the child of his loins, and the child of his child 
in existence on the day of the settlement, and those who are 
born afterwards are included, and the two generations participate 
in the produce, but none below them are included, nor the 
children of daughters, according to the Zahir Rewayut ; and 
the piitma is in accordance with it. , And if he should say, 

‘ upon my child, and child of my child, and child of the child 
of my ‘Child, meaning three generations, the produce is to be 
expended upon his children for ever, so long as there are any 
descendants, and is not to be applied to the poor,” &c. 

The lower Court is of opinion that if a person makes a 
settlement of his land in favor of his descendants to the third 
generation, the poor are absolutely excluded from all benefit 
in the appropriation, and that consequently the property be- 
comes absolutely vested in the descendants of the appropriator. 

But it seems to us that what was meant in thi» passage is, that 
only so long as the descendants survive shall the poor be ex- 
cluded from the benefit of the appropriation. It becomes 
necessary, therefore, to consider whether, under Mahomedan law, 
the settlement which has been made by Moulvie Golam SharufF 
18 of tlie nature of a valid waqf. The terms of the deed 
which bear upon this part of the case are as follows : {reads 
portion of waqfnama set out, aiite, pp. 744-5.) 

There has been much argument before us as to the real signi- 
fication of the term There is no doubt that there is 

a conflict of authority between Baillie and the otheiir writers on 
Mahomedan law, Macnaghteu and Hamilton, on this subject. 

But looking to the principal authority, the "Hidaya”as read 
by Abu Hanifa, who was undoubtedly a Sunori, to which 
sect the family of Golam SharufF belong, and looking to the 
doctrines of Lis disciples, it seems to us that the balance 
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1881 of authority is strongly in favor of the view as stated by the 
Maiiomki) Bombay Court in the case of Ahdul Game Kasam v. Husseti 
Khan . Mii/a Rahimtulla (1)— vtr., that " to constitute a valid Avaqf there 
^ dedication of the property solely to the worship of 
God, or to religious or charitable purposes.” Abu Ilanifa, 
undoubtedly, in 2 Hidaya, Hamilton, p. 334, points out that 
the appropriation, that is waqf, must bo to some “ charitable ” 
purpose. Now here it is manifest that the appropriation in 
favor of Budrunnessa is not iu the nature of a charity. It is 
simply in the nature of a settlement upou the daughter— a set- 
tlement of property which was to be heritable and to be taken 
by Budrunnessa’s descendants in certain shares. The words 
are clear ; each daughter is to take four annas, and in the terms 
of tlie deed “ four annas share has been endowed in favor of each 
of the said ladiesj^ If, therefore, the principle underlying a 
waqf is charity, and if the ultimate applications of property, 
tlie subject of ^Mvaqf,” must be to objects wliich never become 
extinct, and those objects are all of a religious and chari- 
table cbaracicr, tlien this particular appropriation fails to 
answer to this description. Consequently the appropriation of 
the one-fourth share, which is the subject of this appeal, is in- 
valid, and cannot be held to be 'Mvaqf” 

There is, how'over, some force in the argument which has been 
addressed to us, that appropriations in the nature of settle- 
ment of property upon a man and his descendants have been 
treated by various exponents of ]\Iahomcdan law as legitimate 
appropriations under the designation of "waqf.” But these 
settlements are all under Mahomedan law termed saduhthy and 
in the view, apparently, of Baillie, when a settlement of proper- 
ty is made in this way by a man in favor of his descendants, the 
term sndukah must be used. 

But we do not gather that this term is employed in the deed 
of 1st Bhadro \248. But further, even admitting that, under 
Mahomedan law, appropriations or rather acttlemenis of this 
character can be made, it seems to us clear that the present 
a])propriation falls outside the principle of "waqf.” As ex- 
plained in the case of Abdid Ganiie Kasam v. Ilussen Miya 
(1) 10 Bom, II. C. U., 7, at- p. 18. 
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SahimtuUa (1), the doctriue of settlement rests entirely upon 1881 
a saying attributed to the prophet — man giving subsistence Mahomed 
to himself is giving alms but this doctrine only holds good khan 
according to Hamilton (2), where a man appropriates 
whole of his property, and so reduces himself to poverty ; in 
which case the charity Is as effectual with respect to him (where 
he necessarily reserves a sufficiency from the product for his own 
sustenance) as with respect to any other pauper.’'^ So that to 
validate a “ waqf” by making a settlement of his property on 
himself or his descendants, a man must, in the view taken by the 
piiophct, reduce himself to a state of absolute poverty. In the 
present case it is clear, and it is admitted by the botli sides, that 
there are other properties vested in the appropriator besides 
those which are the subject of this deed. Consequently, it can- 
not be said that Budruiinessa has received this property as a 
pauper. In both points of view, therefore, it seems to us that 
this appropriation of a one-fourth sliare, or two annas out of 
eight annas of Lot Kantabari, cannot be treated as a valid waqf. 

We, therefore, dismiss the appeal with costs. 

A ppen I disrn isseiL 


'Before Mr. Justice ^titter and 3Ir. Justice Maclean. 

UI’OOKOOP TK^VAltV and others (Depundants) v. LALLA 1881 

J’.AXDIIJI'JIi SL^ILVY (Pi-AiNTirr).* ’ 

Uiiidu J.nw—MitaJ{shara—Morti^aire of Family Property— Sale of Merest 
of one of several Co-sharers in a joint Estate. 

In a suit on .a morljr!>go ngainst a member of a joint Hindu family governed 
by the ^litakshiira law, the whole of the intere.st of the joint family in the 
estate was decreed to the mortgagees, who subsequently obtained nossessitm 
of it. Afterwiirds a suit was brought by another member of the family, who 
Lad attained majority prior to the mortgage, to set it and the <lecree aside, so 
far a.s he was concerned, and to recover possession of his sliaife of the joint 
family property. 

* Ap[)cal from Appellate Decree, No. 2376 of 1879, against the decree 
of J. F. Stevens, Esq., District Judge of Slmhabad, dated the lltb August 
1879, modifying the decree of Montvie Nnrul llossein. Subordinate Judge of 
that district, dated the 30th December 1878. 

(1) 10 Bom. II. C. U.,%atp. 18. 


(2) 2 Uidaja, 351, note. 
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Heldy tliat the mere circumstance of an antecedent debt was not in itself 
sufficient to bind him, and that the alienation was not good as against him, 
unless it could be shown that he had either expressly or impliedly given his 
consent to the mortgage. 

This was a suit for recovery of possession of n one-anna share 
of Mouza Chuck Bias, on the ground that tlie plaintiiF and his 
father Dabee Pershad, who constituted a joint Hindu family 
governed by the Mitakshara law, held and owned a two-anna 
share of the said monza ; and that*, in execution of a decree 
against Dabee Pershad, his interest liaving been sold and pur- 
chased by the defendant, the plaintiff was dispossessed of the 
property in which he, according to tlie Mitakshara law, was 
entitled to a half share. It appeared that the whole two 
annas of the properly in dispute was in tlie possession of the 
defendant, in this case, under a zur-i-peshgee executed by Dabee 
Pershad, and while the whole share was in his possession, on the 
24th of August 1864, Dabee Pershad executed a mortgage-bond 
in favor of one SreemunJle Doss. Dabee Pershad in that bond 
hypotliecated his ‘‘ projirietary share ” in the mouza in dispute. 
A suit was brought upon that bond by Sreeraundle Doss 
against Dabee Pershad, and a decree was passed on the 7th of 
June 1865, declaring that the amount decreed should be levied 
by the sale of the mortgaged property. In the month of 
February 1866, iu execution of that decree, the mortgaged pro- 
perty was sold and purchased by tlie defendant. Under that 
])iirchase it was not disputed that the defendant ac(|uired jiosses- 
sion of the whole two annas share. This suit was brought on 
the 6th August 1878. Intermediately another suit had been 
brought under the same cause of action, but it was dismissed 
by the Muiisif, in whose Court it was brought, on the ground 
of want of jurisdiction. 

The Subordinate Judge, ou the 30th December 1878, holding 
that the suit was virtually one to compel partition, decreed it, 
and ordered that the plaintifP be put iu possession of a one- 
anna share in Chuck Bias by proprietary right, but did uot give 
him khas possession, inasmuch as the mortgage lieu then existed. 

From that decree the defendant appealed to the District 
Judge, who, on the 11th August 1879, ib varying it, declared, 



• CALCUTTA SERIES. 


751 


VOL. VI.] 

amongst other things, that had the plaintiff claimed it he would 
have been entitled to the whole two annas share ; but inasmuch 
as he only sued for a one-anna share, the Court decreed that the 
plaintiff was entitled to obtain proprietary possession only of that, 
without any adjudication as to the extent of the share to whicli 
he was entitled. And it was further declared that the defendants 
had acquired by the purchase at auction-sale, on the part of their 
father Ishur Tcwari, the share and interest of Dabee Pershad 
in Mouza Chuck Bias,* and was entitled to take such pro- 
ceedings as they might be advised to have that share and in- 
terest ascerlained by partition. 

The defendants then appealed to the High Court. 

Baboo Mohesh Chnnder Chotodhn/, Baboo Chunder Madhuh 
GhosBy and Baboo Auhinash Chnnder Bnnerjee for the appellants. 

Baboo Doorga Proshad for the respondent. 

The judgment of the Court (Mitter and Maclean, JJ.) 
was delivered by 

MiTTEii, J. (who, after stating the facts as above, conti- 
nued): — Various objections have been taken by tlie defend- 
ants against the plaintiff in this suit, and the lower Courts 
liave overruled them all. Some of them have been also 
taken before ns in this appeal, but it would be convenient 
to take np first the 8th and 9th grounds mentioned in the 
petition of appeal. These two grounds raise the question, 
which is in issue between tlm parties, as regards the title to 
the property. It is contended before us, that the decision' 
of the lower Courts, that what was sold was only the interest 
of Dabee Pershad, is erroneous. The proceedings resulting 
ill the execution-sale taken together with the bond of the 
year 1864, it is contended, show that what was sold was the 
entire family property. The District Judge deci^des this point 
as follows : — Now the words which I have just quoted apply 
exactly to the present case. It appears from the bond of the 
24th August 1864, that the mortgage was of Dabee Pershad’s 
right, title, and interest without any specification of share. It 
appears again froin the decree of tlie 7th June 1865 on that 
bond that there was uo meutiou of any specific share, but ouly 
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of the righti titlei and interest. Finally^ the proceeding of the 
19th March I 8665 confirming the sale, shows clearly that it waS 
only Dabee Pershad’s right, title, and interest that passed at the 
sale to the auction-purchaser.” Now it appears to us that the 
District Judge is not right in the construction which he has 
put upon the bond of the 24th of August 1864. No doubt, the 
words used in the bond, by which the hypothecation was efiected, 
were " my proprietary share,” but the share specified therein 
was the share of the family as contra-distinguislied from the 
shares of other coparceners, according to the true principle 
which governs the relations of members constituting a joint 
Hindu family under the MItakshara law. Dabee Pershad, the 
father, could not predicate of his interest in the joint property 
as constituting his share. The plaintiff’s case is, that e.t the 
time of the mortgage the family property was joint. Under these 
circumstances, it seems to us that the bond, rightly construed^ 
hypothecated the whole share in the disputed mouza which 
was held by the joint family. In this view of the bond, it 
would follow that the decree and the sale also referred to the 
mortgaged property — namely, the share held and owned by the 
joint family ; and if the plaintiff in this case had been a minor 
at the time of thf mortgage, the suit against the father would, 
in accordance with numerous decisions, have been held as 
brought against him in his representative character represent- 
ing the joint family. But in this case the plaintiff had attained 
majority before, the mortgage of the 24th August 18G4 was 
executed, and therefore the answer to the question, whether or 
not the plaintiff is bound by the mortgage and the subsequent 
decree, would depend upon the enquiry into certain questions 
of fact which I shall indicate hereafter, but upon which ques- 
tions of fact there has been no decision by the lower Appellate 
Court. The^la^ upon this subject is contained in paras. 28 and 
29, Chap. I, sec. I of the Mitakshara. The author of the Mitak- 
shara, treating of the power of alienation of a single member 
of a joint family, says iu para. 28 : An exception to it follows. 
Even a single individual may conclude a donation, mortgage or 
sale of immoveable property during a season of distress for the 
sake of the family, and especially for pious purposes and in 
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para. 29 lie goes on to say ^ “ The meaning of that text is this— 
Avhile the sons and gnindtioiis are minors and incapable of giv- 
ing their consent to a gift and the like, or while brothers are so 
and continne nnseparated, even one person who is capable 
may conclude a gift by hyjmthecation or sale of immoveable pro- 
perty if a calamity alFecting the whole family require it, or tlie 
support of the family render it neces'^ary, or indispensable 
duties, such as the obsequies of the father or the like, make it 
unavoidable.” From those two paragraphs it is clear, that 
where the coparceners are all adults, the sale by one of them 
would not he valid unless made with the consent of the rest ; 
but if some of them are minors, the members who are adults 
may make a valid alienation of the family property under the 
conditions mentioned in ])ara. 29. It has been held by the Judi- 
cial Co^mmittce of the Privy Council, that it is a pious duty for 
a son under the Mitakshara law to pay such debts of his 
father as were not contracted for immoral purposes; and accord- 
ing to the Hindu law, it is also a pious duty for a person to j)ay 
oir his own debts. It lias been held by their Lordships of the 
Judicial Committee, that from these two propositions it follows, 
that an alienation by a father living jointly with his sons under 
the Mitakshara law to pay otl’ his antecedent debts, which debts 
are not proved to have heeii incurred for immoral purposes, is 
an alienation for the performance of indispensable duties within 
the moaning of ]):ir:i. 29, Chap. T, Sec. 1 of the Jiitaksliara. In 
this case, tlicreforo, if the alienation — namely, the mortgage of 
the 24th August 18G1-— had been made for the ])urpose of pay- 
ing off an antecedent debt, and if the plaintiff liad been tlsen a 
minor, llio mortgage would have been binding upon him; but it 
appears that the plaintiff at that time was of age, and tlierefore, 
as already pointed out, the mere circumstance ol the existence 
of an aiiteccdciit debt would not be sufficient to bind him. But 
it must be proved that he was a consenting party to*tliat trans- 
action. His consent might haVe been express or implied. If 
be stood by, and thereby allowed the creditor with whom his 
father was dealing to believe that he was a consenting party, 
the transaction would be binding upon him. This question was 
raised in the following issue^ whether or not the boud^ the 
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decree, and the auction-sale were executed, passed, and held with 
the knowledge of the plaintiff; if so, would that operate as an 
, estoppel against the plaintiff? ” If all these proceedings were 
held with the knowledge of the plaintiff, it seems to us that it 
would bo a fair inference from that circumstance that the plain- 
tiff was a consenting party to the original transaction. The 
circumstance that, under the purchase in the year 1866, the 
defendants obtained possession of the whole family property, 
and remained in possession of it for about twelve years, has also 
a material bearing u])oii this question. As it is a question of 
fact, we cannot, in this second appeal, deal with it. We must, 
therefore, remit the record to the lower Court in order tliat it 
may, with reference to the observations made above and the 
evidence upon the record, come to a finding upon it. 

We reserve at present our opinion upon the other qu'estions 
raised in this appeal, and the appeal will be finally disposed of as 
soon as the record and the finding of the lower Court come upr 

Wo reserve the question of the* costs of this hearing. 

Case remanded. 


Before d//’. Justice McDonell and Mr. Justice Field. 

ANNODA PEllSAI) HOY' (Pr.xrNTiFP) u. DWARKANATII GANGO- 

PADIIVA AND ANOTUEU (DeFEND \NT. s) .* 

Principal and A^mt—lhitu of Aj^evt to account-- Procedure on taking 
Accomils m Mojnssil—Pivu’no^ in Suit for Accniuil— Access to Books and 
Papers^ Civil Procedure Code {Act X of J877), ss. 394, 39J. 

In a suit for rin iicooiiiit nir.iinst an nc»cnt, the pliiint stiitcil that tlic (Ipfondant 
had not siihiuitU-d aiMjounls uf liia ajjency, and j)r:iyed thnt I he defend- 

ant might he ordered to prodnoe <’frtaiii papcMH, and that, on failnn* toaid)inil: 
llie aeuoiints. hJ miuht be dccreeil to pay the ])hiinlilV Rs. 1,200 by way of 
damagoa. The plaint also alleged that, in eonsccpioncc of the defendant’s 
negligonee and misinanagcmcnt, the plnintid believed that be had sustained a 
loss of Rs. 5,000, Jiiid prayed for a decree for this sum, 

* Appeal from Original Decree, No. 333 of 1879, against the decree of 
A. J. 11. Buinbridge, Es(p, Judge of Moorshedubud, dated the 13th October 
1879. 
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Beld, tliat no decree could be made for tbe sums mentioned, or nny otlicr 
«;uni, until an account had been Cakeii .ind the amount due from the defendant 
ascertained. 

Per Field, J.— It is the duty of an aj^ent to render proper accounts to 
his employer irrespective of any contract to that ellcct. And he does not 
discharge that duty by merely deliveritig to his employer a set of written 
iiccounts without attending to explain them, and produce the vouchers by 
which the items of disbursements are supported. 

Method to be followed on taking accounts in the inofussil stated. 

If the taking of accounts by the Judge would oeea»lon a waste of j'ublic 
time, he should resort to the* provisions of ss. 304 and 395 of the Civil 
Troced arc Code ; and furnish the commissioner with such part of the pro- 
ceedings and such detailed instructions as may .appear necessary. 

In order to enable an agent to prepare accounts to be furnished to his 
principal, he should be allowed to have reasonable access, at proper times and 
in tbe presence of responsible persons, to such books and pa])ors in thepritici- 
pal’s possession as may be necessary for the preparation of the accounts. 
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Baboo Annoda Per shad lianerjee atul Baboo Hern Chunder 
Bauer jec for the appellant. 

Baboo RaMeknrif Glme^ Baboo llarrt/ Mohun Chucker^ 
hutfy, and Baboo Kuruna Sindhu Mooherjee fur tlic respondents. 

Tbe facts of this case sufficiently .appear (Voin the judgment 
of tbe Court (McDonkll and Fiicld, JJ.), Ivbicb was deli- 
vered by 

PiKLi), J. — We think that the decree of the District 
Judge in this case cannot be sustained. It is quite possi- 
ble that the plaintiff lias not properly conc(?iveil, or correctly 
stated in bis plaint, the exact remedy to which be is enlitled ; 
but we think, having regard to Ibo whole of the circum- 
stances of the case, and the inexact practice jirevalent in 
tbe mofussil in this class of cases, that the jilaintift’ ought not 
to be denied any remedy whatever. In his jilaint he states 
(and oil this point there is no dispute) that the detindant was 
in his employment, from Scpl»emhcr 1875 to Slay 1879. He 
states further, that the derendant has not submitted to liim 
proper accounts of his agency ; and in the 9tli para, he asks 
that a decree be passed to the clFcct, that tlie defendant No, 1 
do submit the nikas piqiers called for agreeably to the provi- 
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1^81 sions of tlie kabuHat executed by him. Tlie plaint tlien goes 
Axnoda on to ask tliat, on failure to submit tlie said accounts, the 
Ell. AD Roy may be decreed to jiay him Ks. 1,200 by way of 

^NATH^ damages. It ia further alleged that, in consequence of the 
Oanoo- defendant’s negligence and mismanagement, he (the jdaintiff) 
believes that he has sustained a loss of Ra. 5,000, and he asks 
that a decree may be pas.sed in his favor for this sum, or in 
respect of such sum as will represent the loss which may be 
fouml by the Court to have been sustained by him. 

Now some of these prayers have been wrongly conceived. 
Tlicre can be no decree for Rs. 1,200 or Rs. 5,000, or any 
other sum, until, upon taking the accounts, it has been ascer- 
tained that the plaintiff is entitled to receive a sum of money 
frnm the dofondant, and until it has been further ascertained 
what llie amount is to whic.h the plaintiff’ is so entitled.'' That 
it is the duty of the dcfemlaiit to render pro|)er accounts to his 
employer, and this irrespective of the stipulations contained in 
the kabuliat, there can be no doubt. ?-[r. Story, in para, 2015 of 
In's work on Agency, J^ays, tliat it is the tlnty of an agent, 
wbere the injsincss in which lie is employed adinhs of it or requires 
it, to keej) rcixular accounts of all his transactions on behalf of his 
principal, not only of his payments and disbnrsiuneiits, hut also 
(d' liis receipts, and to render .such accounts to Ids principal at 
all n-asoiialdc times wiliuuit any siH)j)r(‘.ssioii, c(»iicoalnient, or 
overcharge.” Sec also Story’s Equity Jiiiispi'iidoiice, §§ 462, 
4GS. U'^e may add, that an agent does not discharge the duly 
of accounting, hy merely dollvcriiig to his employer a set of 
written accounts, without attending to explain them, and pro- 
duce the vouchers by wdiich the items of disbursements are 
siij)])Oi*ted. 

Ill the written statement, wliich was filed by tlie defendant 
ill this case, 1|0 alleged ([lara. 12) that the nihas papers required 
by the plaintiff liad been prepared and submitted to liim ; and 
in other parl.s of tlie same written statement, lie further alleged, 
that certain other accounts had been required from him within 
such a lime, and in eucli a form, as rendered it impossible for 
him to comply with this requisition of Ids employer. 

\Vc think that, having regard to these* allegations, the proper 
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points for enquiry in this case were : firsts did the defendant 
render to the plaintiff sucli reasonable and proper accounts of 
his agency as the plaintiff was entitled to require from him? and 
secondljj^ did the defendant further explaiii these accounts and 
support them by the production of proper vouchers? We may 
observe, that the defendant, does-not allege that his accounts have 
been settled, or that tlie plaintiff has expressly or by acquies- 
cence, accepted the accounts submitted by him. If sufficient 
accounts have been rendered, but not exjdained and supported 
in the manner above jminted out, the defendant must be called 
upon to explain and support them. If sufficient accounts liaye 
been rendered, explained, and supported, or, in the latter case, 
as soon as the accounts rendered have been explained and 
supported, it will then lie upon the plaintiff to point out the 
entries’ ill those accounts which he alleges to be erroneous; 
or, in respect of transactions not sliown in the accounts, to state 
what monies have boon received and not credited. The Judge 
must then proceed to deal with the questions thus raised 
between the parties, treating eacli item separately. 

If, on tlio other hand, no sufllcient accounts liave been ren- 
dered by tlio defoTidant, the proper course then for the Court is, 
that ])ointeil out in a judgment of Phear, J., in the case of Sijncl 
Shfilt Maiahmnd, alias Ihwlnhi Al v. Mnsmniut Bihce 
hull (1). Phear, J., there says : — The proper and convenient 
mode of doing so is to fix a day before which the defendant should 
file a written statement of his account, exhibiting therein all 
the items of receipt for which he is accountable on one side ami 
all items of disbursements on the other; and to fix another day 
before which the plaintilT should file any objections , Avhich he 
may have to make to these accounts when filed ; and finally, 
the Judge ought to appoint a third day upon which an inquiry 
into the truth and correctness of the statemenis of account 
filed by the defendant should be made ; and on tHat enquiry 
lie will take all such evidence, in the Avay ot books and vouchers, 
and so on, as the defendant is entitled to produce, as well as 
the testimony of necessary witnesses, and also all evidence on 
the part of the plaintiff tending to invalidate the accounts or 
. (1) 24 W. K., 70. 
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1S81 to surcharge them; and eventually, upon the termination of the 
Annoda enquiry, the Judge sliould satisfy himself as to the amount 
' i*. which is due upon the account as establislied by the evidence 
^NATH^^ of both parties, and frame his decree accordingly. He ought 
GaxNgo- not to ffive a decree for alternative damages founded u[)on 

PADUYA. ^ ^ ° 

Jiny antecedently estimated amount, wlncli must, apart irom 
the evidence, be simply a matter of conjecture or of claim. 
He should give no decree otlier than an order on the defendant 
to file his accounts, before the accounts have been taken, and 
then confine his decree to such amount as he may find to be due 
U|)on the proper taking of the accounts against the defendant. 
If tlie defendant prove contumacious with regard to filing his 
statement of accounts, the Judge may proceed with the taking 
of the accounts against him on the footing of evidence furnished 
by the plaintiff, and in so doing lie may make all reasonable 
presumptions against the defendant.” See also the directions 
to be found at page 12 of the Memorandum of Practice prefixed 
to the edition of the Circular Orders published in 1876. There 
may be cases (and it is possible that this present case may be 
one) in wdiich (he taking of any account in (lie manner above 
pointed out, may occasion so great a wasle of public time of tlic 
Judge, that rej'Ort may well be bad to the provisions of tlie 
Code of Civil Procedure contained in s. 3D1. If it be found 
advisable to have recourse to these provisions, tlio Judge should 
then follow the directions contained in s. WJii, and furnish tlie 
commissioner with sucii part of the j)roceoding8 and such detailed 
instructions af? appear necessary. Wo think that if these direc- 
tions be carried out, there will be no greater diflicultv in taking 
accounts in the mofussil than is expeiienced on the Original 
Side of this Court, or in .any other Court in which accounts have 
to be taken and settled between parties as disfinlalions as the 
parties in the^present case. 

We ihiufk it desirable to add, that, in order to enable the 
defendant to prepare such accounts as the jilaintiff* is entitled’ 
to receive from liirn, the defendant ought to have reasonable 
access, at proper times and in the presence of responsible jicr- 
sons, to such books and papers in the plaintiff’s slierista as may 
be necessary for the preparation of the aocouiits. 
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The case will be remaixled to the OLstrict >Tu(1<re in order that 
I«c may proceed in accordance with tlie above directions. All 
costs iu tlie case will follow tlic ultimate result. 

Case remanded. 


J3(fore Mr. Justine McDondl and Mr. Justice Field. 

NOniN ClIUNORU SlItOAR and anotiikr (DurKNDANTs) v. GOUR 
CIIUNDKIl SIX All A AM) ANoTiiEii (L*l AIN tiffs).* 

Assessment of Rent — Enhancement — Eccree for Rent at Enhanced 
Ben^. Act VIII of 18G9. 

On till* 25tli of Jiiniinry 18GI, the plaiiitilTs ohtaineil a decree ajjainst the 
defendants for assessment of enhanced rent. Shortly afterwards, the defend- 
ants exeented a kahnliat, at a reduced rate, for eleven years endin:^ the 
dist Assin 1282 (UUh October 1875). After the term had expired, the plain- 
tills sought to recover rent from the defendants at the rate settled by the 
decree of 1804. 

Ucldy that the decree had been superseded hy the subse(|ncnt arrange- 
ment, and that the plaintills could not recover rent at an enhuiiced rate, 
except under the provisions of Deng. Act VllI of ISG!). 

In tills oase it appeared that, in 1S()3, ]Me?si’S. Hill & Co. 
brought a suit against llie dcl'cndanls for assos.sinent of rent, and 
obtaineil a decree on the 2oth of January 1864, by which tlie 
jania was fixed at lis. 139-3-7. Shortly afterwards, on the 
1st of Karliek 1271 (lOth Oetohor 1861), the defontlaiits executed 
a kahuliat in respect of tlie lands covered by tlfc decree, by 
which they agreed to pay a rent of ils. 2C-6 per annum and 
to grow indigo for Messrs. Hill & Co., and that in case the 
defendant.s slionld make ilel’aiilt in the payment of the rent or 
in the growing of the indigo, then the whole jama fixed by the 
decree of the 2,)lli January 1864 should become due and pay- 
able by the defendants. The kabuliat was for a term of eleven 
years, which expired on the 31st Assin 1282 (16th October 1875). 

* Appeal from AppcIIiito Decree, No. 2289 of 1879, against the decree of 
Baboo Krishna ChunderChatterjce,Oiriciating Subordinate Judge of Nudden, 
dated the 27lh June 1879, ailirming tlie decree of Baboo Shushce Bhusan 
Banerjcc, Munsif of Cliooailaiiga, dated the 31st January 1878. 
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In tlie month of Pons 1282 (December 1875, Janhary 1876), 
tlie plaintiffs, who are the assignees of Messrs. Hill & Co., served 
a notice on tlie defendants to the effect tliat, in future, the rent 
should be that fixed in the decree of tlic 25th January 1864. 

Tlie main contention of the defendants was, that the arrange- 
ment under the kabuHat superseded the decree ; and also that 
the right under the decree had become extinct, as no rent had 
been realized under it for upwards of twelve years. The Court 
of first ins lance, ci ling Chutterjee v. Doyarnoyee 

Dossia (1), held, that tlie enhancement decree had not become 
ineffectual, but had merely remained in abeyance, and decided 
in favor of tbc plaintiffs. This decision was upheld on appeal. 
The defendants then appealed to the High Court. 


Baboo Bhowany Churn Diitt for the appellants. 

Baboo Moliiny Mohun Roy for the respondents. 

The judgment of the Court (McDonell and Field, JJ.) 
was delivered by 

McDonell, J. (who, after staling tlie fads, continued).— 
Now it ap[)ears to us that the plaintiffs are not entitled to 
succeed in this. suit. It may be well to point out in the first 
instance that the case of the phiintifls is, not that the defend- 
ants, holding over after the expiry of the term of the kabuliat, 
are bound by the conditions of the kabuliat, and arc, tbercforc, 
liable to pay rent according to the terms of that instrument, 
nor is it contended that the defendants have refused to grow 
indigo, and arc, therefore, liable, under tlic ])enalty-clause, to pay 
the rent fixed by the decree. As a matter of fact, the jilaintiffs 
do not seek to enforce the conditions of the kabuliat in any way. 
Their contention is, that, on the exjiiry of the term of the kabu- 
liat, the enlutncement decree of 1864 revived, and has full effect. 

In the first place, it is to be observed that this decree does not 
contain any direction as to t'lie time for wliich it is to have 
effect. Those who arc conversant with tlie history of the law 
of enhancement of rent in this Presidency, are well aware that 


(1) 20 W. R., 243. . 
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there has been some discussion and difference of opinion as to\ 1881 
the length of time for which the Courts have authority to \Nobin 

^ ° OlUNDEH 

fix enhanced rent. Bircab 

Then, in the next place, tlie parties did not, wlien executing 
the kabuliat, make any stipulation to the effect that, uj)on tlie 
expiry of the term of the kabuliat, the enhancement decree 
should HuVvive and have effect. It would no doubt liave been 
competent to the parties to have provided in this menner for 
wliat was to take place on the expiry of the terra of the kabu- 
liat, but they did not do so ; they did not provide for the contin- 
gency by their own contract, and we have, therefore, to see how 
the position of the parties is affected by the law of landlord 
and tenant. 

It a])pears to us, that the arrangement emhodied in the kabu- 
liat had the effect of superseding the enhancomont decree ; 
and that, upon the expiry o( the term of llio kabuliat, if tlie 
plaintiffs seek to enbanco the rent, they must do so by having 
recourse to the procedure laid down by Beng. Act VIII of 
1869. 

The notice served by the plaintiffs upon the defendants, is, 
admittedly, not snob a notice of enliancement as is required by 
tlie provisions of this Act. It is riKU’ely a iioJice calling upon 
them to pay the rent decreed in 1864. Th^^n, having regard 
to. the provisions of s. 5 of the Act, in cases of dispute 
between the parties, the rent previously paid by the ryot is to 
be deemed fair and equitable, unless the contrary be shown by 
either party in a suit under the Act. Now the rent previously . 
paid ill this case is the rent payable under tlio kabuliat; and 
we think, that if the plaintiffs seek to lecover a higher I’ent than 
tliat so previously paid, they must proceed under the enhance- 
ment provisions of Beng. Act VIII of 1869. 

The appeal will, therefore, be decreed with costs of both 
Courts. • 

' Appeal allowed. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Cunningham and Mr, Justice Maclean, 

In the matter of the PetitioiI of MAYADEB GOSSAML* 

THE EMPRESS !?. MAYADEB GOSSAML 

False Evidence in Judicial Proceeding— Deposition of the Accused when 

admissible as Eoidcnce— Civil Procedure Code {Act X of 1877), ss. 178, 

182, 183, Evidence Act {I of 1872), s, 91. 

Fjiiliire to comply with the provisions of ss. 182 and 183 of Act X of 1877 
(Civil Procedure Code) in .*1 judicial proceeding, is an informality which 
renders the deposition of an accused inadmissible in evidence on a charge of 
giving false evidence based on such deposition; and under s. 91 of Act I of 
1872 (Indian Evidence Act), no other evidence of such deposition is admissible. 

Baboo Baikant Nath Dass for the appellant. 

No one appeared on behalf of the Crown. 

The facts of this appeal sufficiently appear in the judgment 
of the Court (Ojnningiiam and Maclean, JJ.), which was 
delivered by 

Cunningham, J. — The prisoner in this case applied for a 
certificate under Act XL of 1858 in respect of the estate of 
two infants, and In support of Ills application he gave a sworn 
deposition on the 4th October last before the District Judge. 

His deposition was made in Assamese, and was translated by 
the Sheriftlitadar of tlie Court, and tlie Judge recorded it in 
English, lie did not sign it, nor was it read over to the wit- 
ness or transl|ited ? The requirements of ss. 182 and 183 of 
the Civil Procedure Code were, therefore, not complied with. 
This is clear from the deposition of the Sheristadar before 
the Deputy Commissioner. 

* Criminal Appeal, No. 66A of 1881, against the order of A. Porteous, 
Esq., Assistant Commissioner of Kamrup, dated the 27th December 1880. 
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At the conclusion of the .proceedings in his Court, the Judge 
considered that the prisoner had given false evidence, and he 
directed that he should be prosecuted. This has resulted in 
his conviction, and as this Court was of opinion, on the facts 
brought to its notice, that the appeal ought not to be tried by 
the Judge before whom the false evidence was given, the appeal 
has been called up to this Court, 

It is contended for the defence, that the informalities which 
took place in recording the accused’s deposition render the 
record of his evidence inadmissible ; and tliat, under s. 91 of the 
Evidence Act, no other evidence of liis deposition is admissible. 

We consider this contention sound. By s. 647 of the Civil 
Procedure Code, the procedure prescribed by the Code is to 
be followed, as far as it can be made applicable, in all proceed- 
ings, in any Court, other than suits and appeals. By s. 178 
a party to a suit required to give evidence is governed by 
the rules as to witnesses. Sections 182 and 183, therefore, 
applied to the accused’s deposition, and llio.se sections not hav- 
ing been complied with, the record is inadmissible. 

The conviction must, therefore, be quashed, and the prisoner 
released. 

The record of the proceedings before the District Judge does 
not show that the Sheristadar was sworn or atlirmed as requir- 
ed by Act X, 1873, s. .0 (A). The Judge’s attention should be 
drawn to this, and a copy of this judgment furnished to him 
from this Court. 

Conviction (juaslied. 


1881 


In THE 
MATTEB OF 
THE 

Petition of 
Mayadkb 
Go&saml 
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PPJVY COUNCIL. 


n.VNI ANAND KUNWAU Asn anotheb (Dkfendants) b. T[IE COURT 
OF WAUDj>, on BLiiALF OP UHANDIt.A SHEKHAR, a aMinou (Flaistiff). 

[Oil upi>eiil from tlio Court of the Commissioner of Situpore in 0.'i(lli.] 

iJiuda Law-^Adoplion hj Widoio — Contin^fent Rcoersinnary lleiV’— Collusion-^ 
Parly to suit to contest* Adoption. 

Altlioiigli u suit, to contest an adoption made by a Hindu widow of a son to 
her deceased hiisbiind, may be brought by a contingent reversionary heir, yet 
it is not the law that any one who may have a possibility of succeeding to the 
estate of inheritance h( 2 ld by the widow lor her life is competent to bring 
such a suit. The right to sue mu.st be limited. As a general ride, the suit 
must be brought by the pre.sumptive reversionary heir,— that is to sa’y, by the 
person who would succeed to the estate if tho widow were to die at the ^time 
of the suit. But it may be brought by a more distant heir, if those nearer in 
the line of succession are in collusion with the widow, or have precluded 
themselves from iutcifering. 'i’he rule laid d )wn in Bhihtji Apnji v. Jugna* 
nath FiV/m/ (1) approval. Reference made to Kooer Goolah Sing v. Itao 
Kanui Sing (2). 

If the nearest heir had rcfu.sod, widiout siiflieient cause, to institute pro- 
ceedings, or if he liad prccludeil himself by his own act or conduct from suing, 
or had colluded wiVli the widow, or had concurred in the act alleged to’be 
wrongful, the next presumable Iieir would be, in respect of his interest, com- 
petent to sue. In such a case, upon a plaint stating the eireunistances under 
which the more distant heir claimed to sue, a (h)urt would exercise a judicial 
discretion in determining whether he was «)r was not competent, in that res[)eet, 
to sue ; and whether it was re'piisite or not, tiiat any nearer heir should be 
made a party to tlie suit. 

Ill a suit to have an alleged adoption set aside, the plaintilT, a minor, tlirougli 
his guardian, claimed to sue, on the strength of being the a(lo[>leil son of the 
husband of a (laughter of a brother of the father of the deceased under 
whose aiithoiity the adoption was alleged to have been made by the wMow, 
tlie defendant. fTlie Judicial Committee, without deeiiling that, as an adopted 
son, this iniiKtr hail the same rights as a naturally bom son, ami without deeid- 
iiig that he would have been cuititled, in default of nearer relations, to succeed 
to the estate of inberitaiice, after the death of the widow, pointed out, that he 

* /Vc.vc7if Sm J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, ami 
Sir Pi. P. Colli r.u. 

(IJ 10 Horn. 11. C. Pop., A. C. J , 351. (2> U Moore’s 1. A., 187. 
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could only linvc succeeded us u distsuit bandliii, and that he htid not a vested 


1880 


but at most a cOMtin;;ent interest. And held^ that there bein^, in fact, heirs Anand 
nearer in the line of succession than this minor, the grounds of his compe- 


tcnce to sue in respect of his interest, assuming that interest to exist, should 
have been made out in the manner above indicated. 


The 

CoUllT OF 
Wauds. 


Appeal from a flecree of the Court of the Commissioner of 
the Situpore Division of Outlh (15th June 1877), affirming a 
decree of the Deputy Commisaloiier of the District of Bara 
Banki (28tli August 1870). 

The question raised in this appeal was, whether the respond- 
ent Chandra Shekhar, a minor suing by his guardian, was in 
such a position as heir, tliat he could claim the setting aside of 
an adoption, alleged to liave been made by the first appellant, the 
Kani Anand Kunwar, as widow of Shunkersahai, deceased, 
of tlie ftecoutl appellant, Radakishen. 

The disputed adoption was said to have been made in 1851, 
under the written authority of Shunkersahai, who had died in 
1841. After his death, the first appellant became [and after a 
suit was deedared — see IVldow of Shunkersahai v. Rajah Kaski~ 
pershad (1)] enlitled to the rights of an under-proprietor iu 
lujrtain villages, forming part of the taluqua of SessenJi, for a 
widow’s esiato. 

The minor, Chandra Shekhar, was the adopted son of the last 
taluqdiirof Sessendi, llaja Kashipershad, whose wife, Miissamut 
Umiiicd Koer, was Sliunkersaliai’s paternal uncle’s daughter. On 
the death of Kashipershad, the minor’s estate liad come under the 
Court of Wards, of wliich the Superintciideiil, suing on behalf of 
tlie minor, liad obtained a decree in the Court of the Deputy Corn- 
tnissioiior of Bara Banki, to the effect tliat neither the, adoption of 
liadakislicn, nor tho authority to make it, had been proved. 

Tliis decree was confirmed on appeal by tlie Court of the 
Commissioner of Lucknow; who however lield, that the minor 
plaintiff, not being related to Shankarsahai in aiiyidegree that 
could be understood to come within the table of succession iu the 
Mitaksliara, had not a reversionary interest sufficient to enable 
him to maintain this suit. But that as taluqdar of Sesseiidi, the 
minor could maintain the suit, because (said the Commissioner) 
(1) L. IL, 4 Iml. App., 193. 
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1880 a taluqdar had a reversionary interest in every under-pro- 
llANT Anand prietary tenure in his estate.” 

The facts of the case are stated in their Lordships’ judgment. 


Kunwau 

V. 

TrrK 

COUHT OF 
Wakos. 


Mr. J. F. Leithy Q. C., and Mr. R. V. Doyne appeared for 
the appellants. 

Mr. T. 11, Coioicy Q. C., and Mr. J, D, Mayne fot the res- 
pondent. 

All objection was taken on behalf of the respondent, liaving 
reference to the effect given to the concurrent findings of a 
Court of first instance and an Appellate Court on matters of 
fact. This was disallowed in regard to the nature of the ques- 
tions raised; see reference to the usual course made in the 
jmlgmQwts ill Pimliem Valoo Chetty'^, Pauliem Sooryah Chetty^l) 
and in Goshain Tota Ram v. Raja Richnnnec Bulluh (2). 

It was then argued for the appclIauts,--;/?/\s“^, that the interest of 
the minor Chandra Sliekhar, in the estate held by the widow, 
was too remote to afford a legal basi-^ for his suing through his 
guardian to contest the alleged adoption. In fact, other heirs 
were entitled, in priority to him, to interests in the estate of 
inheritance contingent upon their surviving the widow. The 
lower Ajipellate Court had rightly held that this minor had no 
such reversionary interest, as a bandhii, as would support this 
suit; but had erred in holding that as taluqdar of Scssendi he 
had a sufficient interest for this purpose. Secondly^ the minor, 
as the adoptejl son of Kaja Kashipershad, was not entitled to 
succeed through the Eaja’s wife, his adoj^tive mother Unimed 
Koer, to her collateral relation, Shunkersahai. He was not so 
entitled, because there was authority for holding that adopted 
sons did not succeed cx parte materna to collaterals. On this 
jioint were cited Macuaghten^s Hindu Law, ch. 6, ]>age 78 of 
3rd edition ; Hjunya Mya v. Klshen Kishore (3) ; Morun Moee 
Dcbeali V. Kishto (4); Chhinara Makristm Aiyyar 

Mmatchi (5); Table of Succes*siou, Vivada Chiutamoni, tran- 
slated by Prosono Kumar Tagore. 

(1) I. L. R., 1 Mad., 285; S, C., (3) 3 Sel. Rep., 128; N. S., 170. 

L. R , 4 lad. App., 1 14. (4) W. U., Sp. No., 1864, p. 121. 

(2) 13 Mooie’s I. A., 82. (5) 7 Ma'd. 11. C. Rep., 245. 
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For the respondent it was argued that the minor’s interest in 

the estate of inheritance was sufficient to support tliis suit for ^ 
its protection against the act of the widow. Where the irnme- v, 
diate Iieir was not in a position to sue, a more remote heir was court op 
allowed to contest the acta of the widow in Bal Gohind Ram 
y. Hirusranee (1), in which case the judgment referred to the 
suit of a* distant heir permitted in Chundcr Koomnr Haznree v. 
Dioarltanath Pardhnn and others (2). Where nearor heirs had 
concurred in the acts of tjie widow, the more distant were held 
entitled to sue: see Koor.r Goolab Sing v. Rao Knrnn Sing (3). 

In the present case nearer heirs might have precluded them- 
selves from suing, and had not interfered. So that, on the 
principles explained by Sir Lawrence Peel in Oojuhnoneg Dossee 
V. Sftgormomg Dome (4), and Enrrydoss Dutt v. Rnvgiinmoneg 
Dossee (5), with regard to the nature of the estate taken by tlie 
widow, the minor in this instance could come in for the protec- 
tion of tlic inheritance. Keference was also made to Bhikaji 
Apaji V. Jagnnnatli Vithal (6). 

On the second part of tlic argument, viz., whether the adopted 
son could succeed and was or was not in the 

position of a distant bandhu in the family of his adoptive mother, 
it was poinlcd out that the course of decision in the Indian 
Courts had changed since the year 1821, when Gnnga Miya!s 
case (7), was decided. 

In 1859, the ruling was, that the adopted son succeeded in his 
adoptive motlicr’s family, see Teencoiorec Chatterjee v. Dinonath 
Banerjee and more recently this had been held in the 
North-Western Provinces — Sham Kuar v, Gaya Din (9). This 
adopted son would be in the position of a distant bandhu; 
and the Mitakshara list of bandhus, as decided in Girdhnri 
Lnl Roy v. The Government of Bengal (10) was illustrative, not 
exhaustive, 

(1) 2 W. R., Civ. Rut., 255. . (6) 10 Bom. II C. Rep., A. C. J., 

(2) S. D. A., 1859, p. 1623. 351. 

(3) 14 Moore’s 1. A., 187. ( 7 ) 3 Sel. Rep., 128 ; N. S., 170. 

(4) 1 Tny. and Bell, 370. (8) 3 W. R., 49. 

( 5 ) 2 Tay. and Bell, 279. (9) I. L. R., 1 411-» 255. 

(10) I B. L.R.,44. 
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isso The principles referred in the judgment of Mitter, J., in 

Rani Anand Gnim Gohiud Sliaka Mandal v. Anandlnl Ghose Blazumdar (1) 
Kunwah , 

V. . were sipi)licable. 

Coim^)P Reference was made to MeinPs Institutes, ch. ix, para. 183; 

Wauds. Dattaka Mimansa, ch. ii, para. 69, cli. vi, paras, ^^0 and 52; 
Dattaka Chandrika, ch. i, paraS. 23, 76, ch. iii, paras. 16, 17; 
Mitakshara, ch. i, s. 2, paras. 30 and 31 ; Sutherland’s ‘Synopsis, 
668 ; MaciMighten’s Hindu Law, Vol. I, ch. vi, Vol. II, 88 ; 
Stokes’s Hindu Law Books, 420; And Mayiie’s Hindu Law 
and Usage, para. 149. 

In reply it was insisted that the nearer heirs had not been 
sliown to be precluded from suing. It was also argued, that the 
existence of tlie adopted son’s right to succeed ex parte moterna 
would not accord with the general principle that the wife, on 
marriage, left her own gotra and entered that of her husband. 
The verses in the Dattaka Mimansa and Chandrika, cited on this 
point, were vague. 

Their Lordships’ judgment having been (November 19th) 
reserved, was delivered by 

Sir R P. Collier. — The suit out of which this appeal arises 
was instituted in the Court of the Deputy Commissioner of 
Lucknow, in the Province of Oudh, by the respondent, the 
Superintendent of the Court of Wards, on behalf of Raja 
Chandra Shekhar, a minor, against Rani Anand Kunwar and 
Radakishen, the appellants, to set aside an adoption set up 
by them, by which, as they alleged, the first defendant had 
adopted the second defendant as the son of her deceased lius- 
band, Shiinkersahai. 

The suit was transferred to the Court of the Deputy Com- 
missioner of Bara Bank! in the district of Sitapore. 

The min(|r on whose behalf the suit was instituted is tlie 
taluqdar df Sessendi, the taluq having descended to lilm as 
the adopted son of Raja Kashipershad, the former taluqdar. 

By an order of Her Majesty in Council made in the year 
1873, in pursuance of a report of the Judicial Committee in 
an appeal in which the first defendant was appellant and the 
(1) 5 B. L. R., 15. . 
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aforesaid Baja Kashipershad was respondent, tlie first de- 1880 
feudaut was declared to be entitled, as the widow and heiress 
of the aforesaid Shunkersahai, to a Hindu widow’s estate of v, 
inheritance, in four of the mouzas, and to a one-third share of court of 
the profits of seven others of the mouzas comprised within 
the said taluq oL Sessendl, anji to a sub-settlement of the said 
four mojazas {sec the case of the Widow of Shunkersahai v. 

Rajah Kashipershad (1). 

The plaint in the present suit, which was fileA on the 8th 
July 1875, stated, that the suit was brought to set aside the 
so-called adoption of the second defendant, and also to set 
aside a decree given under s. 15, Act VIII of 1859, declaratory 
of the so-called adoption, obtained by the defendants by fraud 
and collusion. It alleged, that the said Kaja Chandra She- 
khar was taluqdar of Sosacudi ; that, at the time of the said 
decree, the defendant No. 1 was a sub-proprietor of the said 
taluq, and liable to him for the Government revenue demand 
plus a certain percentage ; and that the effect of the so-called 
adoption and decree, so long as they were not set aside, was to 
put the so-called adopted sou of the first defendant in her 
place as sub-proprietor, and thus to thrust upon the taluqdar, 
in a method contrary to law, an obnoxious sub-proprietor. 

The plaint further stated, that the said K.*(ja Chandra She- 
khar was entitled, in reversion, to the sub-proprietary estate so 
held by the defendant No. 1, and that the effect of the so- 
called adoption and of the decree declaratory of it, was illegally 
to injure and postpone that reversion; that the said Kaja 
Chandra Shekhar was further entitled, immediately in rever- ' 
sion, to the sub-proprietary estate so held by the defendant 
No. 1 as aforesaid, by right of purchase under a deed of sale 
bearing date 7th day of November 1862, and that the effect 
of the so-called adoption and of the decree declaratory of it, 
was illegally to injure and postpone that reversion. ^ 

The first defendant filed a Avritteu statement, in which she 
set up the adoption as having been made in 1851 in pursuance 
of the verbal and written authority of her deceased husband. 

She also set out a genealogical tree of the family, which botk 
{\) L. 11., 4 lud. App., 108. 


99 



770 the INDIAN LAW REPORTS. [VOL. VI. 

1880 parties admitted to be correct so far as it goes^ and of which 

Eahi Aka»d the followicg is a copy : — 

Kunwar ® ^ ^ 

^ The - Ijjirit Lall Pathuk. 

Court of 

Wards. 


Eoondun Lall. 

Mohiin Lall. 

Sitaram.* 

' 



ShnnkerRahai, 
married to 
Mussamut Anund 

Koer. 

3IiiRsamiit Ummed 

Koer. married 
to Raja 
Kashipersbad. 

• Had three 
daughters, 
who have 
sons, all 
alive now. 

Radokishen, 
adopted son of 
Sliankeraahai. 

Chandra Shokbar, 
adopted by Raja 
Kashipersbad. 



Adjiidhia 

Pcrsliad, 

alive. 


Lnclimnn 

Pershad, 

alive. 


Rn?,^hunatli 

Persbad, 

dead. 


Beni Madho, 
alive. 


Shoo Rutton, 
alive. 


Bam Rutton, 
alive. 


She further stated, that the plaintiff had no locm standi^ nor 
liad the Superintendent of the Court of Wards any right to 
institute the suit. 

Further, she alleged that the plaintiff had no right to sue, 
because he was only her husband’s uncle’s daughter’s son, aud 
during the^lifetime of her husband’s male cousins (the sons of 
Sitaram Pathak) and their sons to wit, Slieo Sutton and Earn 
Button), and the possibility of an adoption of a son being made 
by any of them, the plaintiff could not, by any means, be consi- 
dered the nearest reversioner to her or to her husband. 

The Deputy Commissioner held, that the plaintiff was not 
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• , 
the immediate reversioner, either by right of his being the taloq- 1880 

dar or by inheritance ; but that he was a remote reversionary Hani Ai^and 
heir, and was kept out of his rights by virtue of the alleged 
adoption and declaratory decree, and that he had thereby sus- (iQUB-rof 
tained sufficient injury to entitle him to maintain the suit. Waods. 
Accordingly he made a decree* that the alleged adoption and 
the decree declaratory of it be set aside so far as the plaintiff 
was concerned. • 

Upon ajTpeal the Commissioner affirmed the decree of the 
Deputy Commissioner, but on a different ground. He agreed 
with the Deputy Commissioner that the plaintiff had not 
proved the alleged deed of purchase of the 7th November 18$2, 
upon which he relied ; he held that the plaintiff was not a 
reversionary heir of Shuiihersahai, but considered that, as 
taluqdar, he had a reversionary interest in the sub-proprietary 
estate, which entitled him to maintain the suit. 

Their Lordships are of opinion that the first ground upon 
which reliance was placed on behalf of the plaintiff, and upon 
which the Commissioner decided in his favour, — viz,, that as 
taluqdar he had a right to have the alleged adoption and de- 
claratory decree set aside as against him, — is wholly untenable. 

Indeed, the learned counsel for the respondent^ was obliged to 
abandon it. The last of the three grounds upon which the 
plaintiff relied in his plaint, — viz,, that he was entitled, by pur- 
cliase, to the immediate reversion in the said sub-proprietary 
estate, — fails in fact, inasmuch as both the lower Courts concur- 
red ill finding that the alleged deed of sale of the 7th November . 

1862 was not proved. 

The only remaining question then is — Is the minor a rever- 
sionary heir of Raja Kashipershad ; and if so, is he entitled 
to maintain the suit? 

It appears from the genealogical table above set out, and it 
is not disputed, that the minor is the adopted soli of Raja 
Kashipersbail, who was the hCsband of Ummed Koer, the 
daughter of Mohun Lall, who was a brother of Koondun Lall, 
the father of Shunkersahai. It is unnecessary to determine 
whether he could, under any circumstances, succeed by inherit- 
auce to the property *of Shunkersahai ; aud their Lordships 
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1880 abstain from expressing any opinion upon that point. AJmit- 
Rani Anand ting, however, for the sake of argument, and only for the sake 
\\ of argument, that, as an adopted son, he ]ia3 the same rights as 
CoubJc^op ^ uaturally-born son, and that, as a naturally-born son of Ummed 
Wabds. Koer, he would have been entitled, in default of nearer rela- 
tions, to succeed by inheritance to the property of Shunkersahai, 
it could only have been in the character of a distant bandhu. 
It is clear* that a son of. a daughter of a father’s brother is 
much farther removed in the order /)f succession than a son of 
a father’s brother, or a son of such a son.- In any view of 
the case, the minor had not a vested, but at most a contingent, 
interest in the property of Shankars ahai during the lifetime 
of his widow; sec Etirvydoss Dxitt v, liunguntnonexj Dossee (1). 

The question then arises, is the contingent reversionary 
interest which the minor has, if he has any, sufficient to enable 
y. liiin to maintain the action which is brought to impeach the 
adoption of the second defendant? 

Their Lordships are of opinion tint although a suit of this 
nature may be brought by a contingent reversionary heir, yet 
that, as a general rule, it must be brought by tlie presumptive 
reversionary lieir, — tliat is to say, by the person wIjo would 
succeed if the widow were to die at that niornent. They are 
also of opinion that such a suit may be brought by a more 
distant reversioner if those nearer in succession arc in collusion 
with the widow, or Imve precluded themselves from interfering. 
They consider that the rule laid down in Bhikaji Jpaji v. 
Jagannath Vithal (2) is correct. It cannot be the law that 
any one who may have a possibility of succeeding on the death 
of the widow can maintain a suit of the present nature, for, if 
so, the right to sue would belong to every one in the line of 
succession, however remote. The right to sue must, in their 
Lordships’ Opinion, be limited. If the nearest reversionary 
heir refuses, without sufficient cause, to institute proceedings, 
or if he has precluded himself by his own act or conduct from 
filling, or has colluded with the widow, or concurred in the act 
alleged to be wrongful, the next presumable reversioner would 


(1) 2 Tsy. and Dell, 279, 


(2) 10Boin.TLC.Rep.,A.C.J.,351. 
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be entitled to sue ; see Kooer Goolah Sing v. Rao Kurun 1880 
Sing (1). In such a case, upon a plaint stating the circumstances 
under which the mofe distant reversionary heir claims to sue, r. 
the Court must exercise a judicial discretion in determining cquet of 
whether the remote reversioner is entitled to sue, and would Wabds, 
probably require the nearer reversioner to be made a party to 
the suit • 

In the present case, the Superintendent of llie Couft of Wards 
claims in tlie plaint a riglit to sue on belialr of the minor as a 
reversionary lieir, without alleging that there are no others 
nearer in the line of succession, or that those who are nearer 
have precluded themselves from suing. 

In the course of the argument before their Lordships, it was 
contended that Adjudhia Pershad and Lucliman Pershad, two 
of the ’sons, and Slieo Rutton and Ram Rutton, the two grand- 
sons of Sitaram, had precluded themselves from suing to set 
aside llie adoption and declaratory decree mentioned in tlie 
plaint; but no such allegation was made in tlie plaint, nor does 
the point appear to liave been taken in the Courts below. 

No issue was raised, nor was there any finding of either of 
the lower Courts, in support of that view of the case. The 
point is not even expressly alluded to in the respondent’s case 
or reasons. Their Lordships cannot, at this stage of the case, 
give any effect to the conlention. 

Even if it were allowed to prevail, it would not apply to 
Beni Madlio, who was stated to be alive, but not to have been 
heard of for some time. It docs not appear, that* lie liad been 
unheard of for a length of time sufficient to warrant a presump- 
tion of his death. Moreover, there was no allegation of his 
death, and no issue whether he was alive or dead, nor any 
evidence of an attempt to ascertain the fact. It must, therefore, 
be taken that there may be a son of a brother of Sliuuker- 
sahai’s father in existence who is not precluded from suing. 
Consequently, the minor, who is merely the son of a daiigliter 
of a brother of the father, is not, under the rule applicable to 
Bucli actions as the present, entitled to maintain the present suit. 

It must further be remarked that it appears from the genea- • 

(1) 14 Moore’s 1. A., 17G. 
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1880 logical table tbat Sitaram had three daughters who hare sons 
Bami anand living. They would be as near iu succession to Shunkersahai 
KrawAu minor plaintiff would have been, even if he had been a 

CoStof naturally born sou. 

Waiius. It must also be borne in mind that even if Adjudhia Fersliad, 
Luciiinan Perskad^ Siieo Eiitton/and Earn Eutton have precluded 
themselves from suing to set aside the adoption^ the minor 
plaintiff cauld not, even if he were a naturally born sou, 
and the adoption of the second defendant should be set aside, 
succeed to the property of Shunkersahai, if either of the sous or 
grandsons of Sitaram should survive the first defendant. The 
minor, admitting him to be a baudhu, has merely a very remote 
possibility of ever succeeding to the property of Shunkersahai, 
Their Lordships will, therefore, humbly advise Her Majesty to 
reverse the decisions of both the lower Courts, and to dismiss 
the suit, with coats, in both the lower Courts. The appel- 
lants’ costs of this appeal must be paid out of the estate of the 
minor Chandra Shekhar. 


Solicitor for the appellants: Mr. T. L» Wilson* 
Solicitor for the respondent : Mr. IL Treasure, 


APPELLATE CRIMINAL. 


Before Mr. Justice Ponlifex and Mr. Justice Field. 

In the M.iTTEtt OF THE Petition of ASCtUU liOSSEIN and others. 

1881 

March 10. THE EMPllEjsS v. ASGUii HOSSELN' and others * 

Incapable of giving Evidence'' --Evidence Act {I of 1872), s. Duty of 
Committing Magistrate— Witnesses— ExamUaliun on Oaih—Statcmenls of 
Witnesses, t 

The incnpacity to give evidence mentioned in s. 33 of the Evidence Act 
need not be a periuiinunt incapacity. 

In re Pyari Loll (1) dissented from, 

* Criminal Appeal, No. 67 of 1881, against the order of H. L. Ollphnnt, 
Esq., Judicial Commissioner of Chotu Nagpore, dated the 13th December 1880. 
(1) 4 C. L. 11., 304. ' 
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The Magistrate to whom a complaint was made, examined certain persons 
on oath in the absence of tbe accused, merely for the purpose of ascertaining 


In thb 

whether there was any, and what case, against tbe prisoners ; and he did not matter of 

take down in writing the statements of the persons so examined. Reld^ that Petition OF 

the Magistrate was wrong in examining the witnesses on oath in the absence 

of the accused, or for the purpose of finding out whether there was a case ; ^ 

but that, having done so, he was not bound to take down their statements in 

writing. 


In this case one Asgur Hossein^ a Police head corrstable^ and 
four cliowkidars, were changed with voluntarily causing hurt to 
two men, Darned respectively Dooli and Darshan. The committing 
Magistrate made an enquiry, not in the presenoe of the accused, 
in the course of which he examined certain persons, some of 
whom were afterwards called as witnesses. No note of these 
examinations was made by the committing Magistrate, though 
tbe persons examined were examined on oath. At tbe trial it 
was proved, that one of the complainants, Darshan, was ill, and 
confined to his house ; and the Judge, under s. 33 of the Evidence 
Act, allowed in evidence tlie deposition which Darshan had 
made before the committing Magistrate. The prisoners, having 
been found guilty by the Sessions Judge sitting with assessors, 
appealed to the High Court. 

• 

Mr. ilf. Af. Gliose for the appellants.— The prisoners have 
been prejudiced in their defence by tbe conduct of tbe Deputy 
Magistrate, who refused to give them copies of the depositions 
on which the committal was based. Again, the deposition of 
tbe complainant Darshan should not have been admitted in 
evidence, as there was no proof that he was incapable of giving 
evidence” within the meaning of s. 33 of the Evitjence Act. 
See In the matter of Vyari Lall (1), 


The judgment of the Court (Pontifex and Field, JJ.) was 
delivered by i 

Pontifex, J.— (The learned Judge, having gone through 
the evidence, confirmed the finding of tbe Sessions Judge. 
His Lordship then continued.) 


,(1) 4 C. L. R., 504. 
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1881 The deposition before the Deputy Magistrate of oue of the 

In THE complaiuauts (Darshau) was admitted by the Sessions Judire 

MATTEB OP , , ° 

TUB under s. 33 of the Evidence Act^ it being stated by certain of 
^^Asoub witnesses that he was ill and confined to his house. We 
IIossEiN. are of opinion, that the evidence as to his illness was not suffi- 
cient to bring the caseMvitliiu s, 33 of the Evidence Act. The 
Sessions Judge ought to have required more precisq evidence 
as to the nature of the illness and tlie incapacity of the witness 
to attend. A case has been cited to us, that of Pyari Lull 
petitioner (1), in which it was held, that the incapacity to 
give evidence mentioned in s. 33 must be a permanent 
incapacity. In our opinion, that is not a necessary construction. 
We are inclined to think, on the construction of the entire 
section, and from reference also to s. 32 which precedes it, that 
something short of permanent incapacity might satisfy the 
words of the section incapable of giving evidence.” It is not, 
however, necessary to decide that question in this case, or we 
might have to send the case before a Full Bench. It is suffi- 
cient in this case, without reading the deposition of Darshau, to 
support the conviction. 

There was a preliminary objection which was taken, viz,^ that 
the committing Magistrate had made a kind of preliminary 
enquiry, in which he examined certain persons, some of whom 
were afterwards called as witnesses ; that the appellant before 
us applied for the depositions given by these persons ; and that 
though they were so examined, in answer to his application no 
depositions wtfjre fortlicoining. This Court called for an expla- 
nation on this point. The Deputy Magistrate explains that this 
preliminary enquiry was not an enquiry conducted in the pre- 
sence of the accused; that the enquiry he made of these parti- 
cular persons was for the purj)Oso of finding out whether there 
was any ai^ what case ; and that he did not take down their 
statements^ in writing, though he did examine them after swear- 
ing them. We think it was ipofficious and improper to swear 
these witnesses ou an occasion and for the purpose as stated, 
but having sworn them, we are of opinion that, under the cir- 


(1) 4 C. L. B., 504. 
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cumstances, he was not bound* to take down their statements in 
writing. As the Deputy Magistrate was only the commit- 
ting officer, and as he did not try the case, we think that the 
accused has no cause of complaint in this respect. 

The conviction will be confirmed. 

, Conmction confirmed. 


APPELLATE CIVIL. 


Before Mr, Justice McDonell and Mr, Justice Field, 

KAN^AI LALL KHAN and anothrr (Dependants) v. SASIII BIIUSON 
BISWAS AND OTHERS (Plaintiffs).* 

• ^ 

Representative-^ Revivor of Suit — Substitution— Issue^ Mortgage Decree— 
Hindu Widow— Party to Suit— Res Judicata— Code of Civil Procedure 
{Act X of 1877), «.v. 13, 244. 

Where the plaintiiF in a suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an 
issue as to whether the person sought to be substituted is the heir of the 
deceased defondant, 

III 1872, A brought a suit on a mortgage against the mortgagor, a Hindu 
widow, who died pending the suit. A then applied Unit the suit should be 
revived against B as the representative of the defendant. B denied that he 
was such representative, but the Judge refused to go into the question, made 
B a party, and gave A a decree for the sale of the mortgaged property. B 
subsequently brought a suit to have it declared, inter alia^ that the mortgage 
and decree oidy covered the widow’s life interest, 

7/c/d, that the suit was not barred either as res judicata^ or under the pro- 
visions of 8. 244 of the Code of Civil Procedure. 

Pi^vioiTSLT to the year 1863, Digambar Mondol, who was 
possessed of several immoveable properties iu the 24-Pargan- 
nas, among which was a two-anna share of taluq Hrida Kash- 
khali, died, leaving his widow Rchnoni liis sole heiress under the 
Hindu law. On the 6tli of October 1863, Eomoni borrowed 

* Appeal from Original Decree, No. 302 1879, against the decree of Baboo 
Brojendro Coomar Seal, First Subordinate Judge of the 24-Parganna8, 
dated the 21st July 1879. * 
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1881 certain moneys from Aushotosh f^liur and Muttyloll Dhur^ and 
Ka^^^Lall to secure the repayment of this loan she mortgaged the two- 
V. anna slnire of tuluq Hilda llashkhali. The mortgagees after- 
brought a suit on their mortgage, which they foreclosed 
Biswas. March 1870, and, in execution of a subsequent 

decree, obtained i)ossesslon of the property in the early part of 
the year 1872, On the 27th of May 1870, more tliiin three 
months after the foreclosure decree, Komoni again mortgaged 
tiie two-anna share of taliiq Iluda li^shkhali, this time to one 
Bamdiione Kiian. On the 17th of May 1872, Kamdhone Khan 
instituted a suit on his mortgage, and pending this suit, llomoni 
died on the loth of June 1873. On tlie 10th of July 1873, tlie 
present plaintiffs Sashi Bhuson, Girendro Bhuson, and Monendro 
Bhiison Biswas (who at the death of Bomoni were the next 
heirs in reversion of Digainbar Mondol) were, at the instance 
of Rauulhone Khan, made parties by their father and guardian, 
as representatives of Romoni. On the 5th of August 1873, a 
decree was passed in favor of Ramdhoue Khan, which declared 
the mortgaged property liable to satisfy the decree, and directed 
that, should the decree not be satisfied out of the sate of the 
property, then that the same ehbuld be realized from the estate 
left by the deceased debtor Rornoui Dasi. In the early part of 
1877, the present plaintiffs instituted a suit against Muttyloll 
Dhur and Aushotosh Dluir, claiming possession of the property, 
oil the ground, that Romoni mortgaged witliout necessity, and 
therefore tlie foreclosure proceedings passed only the interest of 
Romoni. On tlie 4th of September 1877, the plaintiffs obtained 
a decree, and shortly afterwards obtained possession. 

On the 18th July 1878, Raindhone Khan applied for execu- 
tion of the decree of August 1873 by sale of the mortgaged 
property. Ou the 27th of July 1878, the plaintiffs filed a peti- 
tion of objections, which were overruled, and this decision was 
affirmed on appeal, and the sale of the property ordered, subject 
to the claims of the reversionei^. 

On the 20th January 1879, the plaintiffs, under the provi- 
sions of s. 283 of the Code of Civil Procedure, filed the present 
suit against the heirs of Ramdhone Khan, claiming that Roinoiii 
borrowed the money from Ramdhoue Khan for her own use^ and 
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I 

not for purposes which would constitute the mortgage binding 1881 

on tlie reversioners ; and tliat their rights were not liable to be Kanai Lall 

o Khan 

sold under the decree of August 1873. They further contended, 

that no interest whatever passed under the mortgage, which bhdson 

has been executed subsequently to the foreclosure decree of 

Aushotosh Dhur and Muttyloll«Dliur.. The lower Court gave 

a decree* in favor of the pluiutiffs, from which the defendants 

appealed. 


Baboo Rash Beharj/ Ohose and Baboo Saroda Churn Mifter 
for the appellants. — This claim is res judicata^ the present plain- 
tiffs were parties to the suit in which the decree of August 
1863 was passed, and it was then they should have raised tlieir 
contention. At any rate, the questions which tliey raise are 
questions between the parties to the previous suit and relating 
to the execution of the decree, and by s. 244 of the Code of 
Civil Procedure no separate suit will lie. Chowdhry Wahed 
Ali V. Mmsnmut Jumaee (1) and Amceroonnissa Khatoon v. 
Meer Mahomed llosseiu Choiodhry (2). 


Baboo Sreenath Boss and Baboo Kali Prosonno Butt for the 
rcspoiidciits. 

The judgment of the Court (McDonell and Field, JJ.) 
was delivered by 

McDonell, J. — The facts of this case are briefly as follows : 
One Romoni Dasi, the widow of Digambar Mondol, borrowed 
Kri. 2,000 from the ancestor of the defendants in the present case 
upon the mortgage of a certain property. This money was not 
paid, and the mortgagee brouglit a suit against Romoni Dasi on 
the 17th May 1872, to enforce the mortgage lien hgainst the 
mortgaged property. Wliilo that suit was pending, Romoni Dasi 
diecK; and on tlie lOlh July 1873, the mortgagee applied to have 
the plaintiffs in the present suit substituted as defendants in 
the place of Romoni Dasi. In that petition the * mortgagee 
stated, that the present plaintiffs, Sashi Bliusou Biswas and 
others, were the heirs of Romoni Dasi, These persons were at 
that time minors, and BlmopalChuuder Biswas was tbeir father 
(1) 11 B. L. U., W ; S. C., IS W. B., 185. (2} 20 W. R., 280. 
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aud guardian. Notice was served upon Bhoopal Chunder 
Biswas, aud he, Bhoopal, came in aud filed a petition on behalf 
V. of tlie minors. 

Bhuson In that petition it was distinctly asserted that the minors 
^ere not the heirs of Romoui Dasi ; that they were sister’s 
sons of Romoni Dual’s Irusband, Digambar Mondot, and as 
Bucli, were the true heirs of Digambar Moudol, and were in no 
respect heifs of the widow Romoni Dasi, or of her stridhan. 
It is further alleged in that petition, that the debt incurred by 
Romoni Dasi was a personal debt incurred for her own benefit, 
and that it was not incurred for any legal necessity which 
would have the effect of making such d ebt chargeable upon her 
husband’s estate. 


The Subordinate Judge before whom the case was pending 
recorded the following order : “ The lieirs of the husband of 
Romoni Dasi have raised a new plea in the case, vis., that the 
property secured in the bond could nftt be made liable for her 
personal debts. This plea is foreign to this suit. This could 
not have been raised by the deceased defendant, aud they, 
coming in as her representatives, cannot be allowed to raise it. • 
The property was described in the bond as belonging to tlie 
debtor herself, and not to her husband ; and the question as to 
wliether that statement is correct or not, cannot be legitimately 
tried in this suit. I leave these heirs to settle that question by 
a different suit, if they are really in earnest.” Now there is un- 
doubtedly an error in the part of this order, which says that the 
present jdaintiffs came in as the representatives of Romoui 
Dasi. They did not “ come in,” if by that was meant coming 
in of their own accord. They were brought in by the mort- 
gagee; and so far from coming in as heirs and representatives 
of Romoni Dasi, they, through their guardian, contended that 
they were not the heirs of Romoni Dasi, but the rightful Jieira 
of Digamb^ar Mondol. Before making these min(fi*s parties to 
the suit in the character of heira of Romoni Dasi, it would liave 
been proper for the Subordinate Judge to raise an issue and 
come to a judicial finding as to whether they were or were not 
the right heirs of Romoni Ihisi. 

We think it clear that no such issue was raised, and that no 
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suck question was substantially decided between the parties. 
In the decree, the minors are not mentioned as heirs of Bomoni 
Dusi, and the decree was passed against the mortgaged pro* 
perty with the further direction that any balance not realized 
therefrom should be realized from the otlier properties of the 
deceased judgment-debtor, Bpmoni Dasi. There was no 
direction, that such unrealized balance should be recovered from 
any assets belonging to the estate of Bomoni Dasi in tlie bands 
of, and undisposed of by, the minors,' who are the present plaintiffs. 
Tlieu it is clear that the words which we have above quoted— 

I leave these heirs to settle that question by a different suit, 
if they are really in earnest,”— distinctly excluded from the 
adjudication in that suit the question whether the minors could 
be made liable as the right heirs of Dlgambar Mondol. 

It was first contended before us by the learned pleaders for 
the appellants, that the present suit is barred by res adjudicata. 
We think it impossible to say, that a question not only not decid- 
ed in the previous suit, but in express language excluded from 
the decision therein, can be treated as a res judicata^ so as to 
•estop the plaintiffs in the present case. 

After the decree had been passed in the suit brought by the 
mortgagee, execution was taken out, and the property, which 
was the subject of the mortgage bond, was riltached in execu- 
tion. The present plaintiffs appeared before the Subordinate 
J ndge, and raised an objection to the attachment of the property. 
The objecticu thus raised again in the execution-proceedings 
was substantially the same question which they* had asked to 
have decided in tlie proceedings before decree, and which the 
Subordinate Judge had in express language refused to adjudi- 
cate. It is not to be wondered at, therefore, that the then 
Subordinate Judge refused to deal with this question in the 
execution stage. His order refusing to deal with it was 
appealed ; and the order of the Appellate Court was, that the 
property should be sold, but at (he same time that notice should 
be given that it was claimed by the reversioners, — that is, the 
plaintiffs in the present case, — as their own property. 

The pleader for the appellants has addressed a long argument 
to us, contending that jlhe question which the plaintiffs now ask 
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to have decided was a question which ought to have been 
decided between them and the present defendants in the executiou- 
(7. proceedings ; that it was in (iict a question falling within clause 
Bhuson (^) s. 244 of the present Code of Civil Procedure,— that is, a 
BiswAa question between the parties to the suit in which the decree was 
passed or their representatives, .and relating to tlie execution, 
discliargc, or satisfaction of the decree. He has I'elied in 
support of^this contention upon the case of Chowdliry Waked 
Ali V. Miissamxit Jumaee (1), decided by their Lordsliips of the 
Judicial Committee on the 14th June 1872, and the subsequent 
case of Ameeroonnma Khatoon v. Meer Mahomed 3Iozvffur 
Hossein Chowdhry (2). We think, however, that the present 
case is one to be decided upon its own merits, and that its special 
circumstances take it out of the general rule which may be 
supposed to have been establislied by the cases just*quoted. 
In the Privy Council case their Lordships say that they cannot 
concur in the general proposition that a party sued in a repre- 
sentative character is not a party to the suit within the meaning 
of cL 11 of Act XXIII of 1861. They then refer to the 
203rd section of the old Code of Civil Procedure, and they^ 
proceed to say ; — It is obvious, tliereforc, that a party in a 
representative character is so distinctly a party to the suit, tliat, 
under certain conditions, his own private property may be 
attached and sold. It is true that to fix him with this liability, 
it must be shown that he has received property of the deceased, 
of which he has failed to prove a proper disposition. But these 
things are all Cognizable and proper to be ascertained in the 
suit in which tlie decree is made, during the progress of the 
execution-proceedings founded upon sucli decree. It does not 
seem to their Lordships to follow that, because all the provi- 
sions relating to execution cannot be applied to a defendant 
sued in a repiYentative character, such a defendant cannbt be 
regarded as a party to the suit within the meaning of such of 
them as may be applicable tq this case.” We entirely agree 
with what was said in the case of Ameeroonnma Khatoon v. 
Meer Mahomed Mozufur Hossein Chowdhry (2) that the above 

(1) 18 W. R., 185 ; S.C., 11 B.L. R., F. B., 149. 

(2) 20 W. R., 280. 
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remarks of their Lordships of the Judicial Committee are ftot ISSl 
to be treated as obiter dicta merely, but that they amount to Kanai Lali»‘ 
an authoritative decision which this Court ought to follow. 

But it appears to us that these remarks do not go the length of 
establishing the proposition contended for before us,— -m., that Biswas 
a party sued in a representative character is a party within 
tlie meaifing of s. 11 of Act XXIII of 1861 (s. 244 of the 
present Code) for all purposes, and irrespective of^the nature 
of the representative character iu which such person is a party. 

The High Court had laid down a general proposition (1). 

The Privy Council intimated that they could not concur in that 
general proposition, — in fact, that the proposition was too widely 
put to be generally true, and they pointed out an instance iu 
wliich the proposition so generally put could not be maintained. 

They do not, however, go the length of saying that the converse 
of this general proposition is true, and that a person, who is a 
party to a suit in any character, is a party in every other 
character which he may fill, and this irrespective of the question 
whether there are in the Code provisions as to execution, which 
^pply to this case. We may apply another test. The questions 
mentioned iu clause (c) of s. 241 are questions arising between 
the parties to the suit iu which the decree was passed and 
relating to the execution, discharge, or satisfaction of the decree. 

Now, when a decree obtained against a particularpersoii is sought 
to be executed against the heirs or representatives of that person, 
who have received a portion of his property, and are liable to 
the extent of the undisposed of assets in their hahds, there can 
be no doubt that the decree is still the same decree ; and this is 
in no way altered by the alteration iu the person against whom 
it is sought to be executed. But iu the present case it may 
be said, that the decree passed against Bomoni Dasi and the 
pi’operty of Romoui Dasi and the heirs of Romoni Dasi, is 
different from a decree passed against the property of Digambar 
Mondol and the right heirs of Digambar Mondol. We do not, 
however, desire to base our decision upon this ground merely. 

(1) Sec the original judgment of the High Court, 2 B. L. R., P. B., 84-88 ; 
vud the remurka of the Priyy Council, above partly quoted, 11 B. L. R., 155. 
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1881 It appears to us that what was directed to be sold, was the 
Kanai Lall rights title^ and interest of Bomoni Dasi; and looking, at the 
V. order of the District Judge, dated 24th December 1879, and the 
notification, we think it clear, that whatever interest the 
Biswas, present plaiutilFs might have in the property as reversioners, 
z.e., as the riglit heirs t>f Digambar Mondol, was expressly 
excluded from the sale. The first paragraph of the conditions 
of sale rui^s thus: ‘^Beyond what right, title or interest the 
judgment-debtor has in the said properties, the rights of any 
other party or the properties connected therewith, shall not bo 
sold.” Now if we turn to the decree at p. 41, we find a direc- 
tion, that the balance be realized from the properties of the 
deceased judgment-debtor, Bomoni Dasi. It is, therefore, 
clear that Bomoni Dasi, and Bomoni Dasi alone, was treated 
, as the judgment-debtor, and that what was sold was the interest 
of Bomoni Dasi; and that the interests of the reversioners, the 
right heirs of Digambar Mondol, were distinctly and expressly 
excluded from the sale. 

It may be, as argued before us, that tlie prayer for a perpetual 
injunction which the plaintiffs have inserted in their plaint* 
cannot be granted in this form but we think that this is not 
very material. What the plaintiffs subsequently ask is, to have 
it declared that the interest of Bomoni Dasi in this property 
is nothing. When once that is found aud declared, there will 
be no occasion for a perpetual injunction restraining the defend- 
ants from selling that which is worth nothing. 

We have th’en to consider, whether there is enough on tho 
record to enable us to say that the interest of Bonjoni Dasi 
in the attached property amounts to nothing. We think that 
this question falls within a principle acted upon in many cases, — 
namely, that where parties allow a suit to be conducted in the 
lower Court ‘^s if a certain fact was admitted, they Gaunet 
afterwards in appeal question this fact and recede from their 
tacit admission. No question was raised in the written state- 
ment before the Subordinate Judge as to Bomoni Dasi hav- 
ing any other interest in the property than the life-interest 
which she had as heir of her husband Digambar Mondol. No 
express issue on this question was raised by the Subordinate 
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Judge ; nor was he asked to raise such an issue^ and the point 1881 
has not been taken in the grounds of appeal to this Court. Ea^^all 

Then in the mortgage deed it is stated^ that the property was v. 
let in ijara to Radha Mohuu Mondol for a term of eight 
years; and we find at page 11 the ijara pottah executed by Biswas. 
Bomoni Dasi in favor of thjs Badha Mohuu Mondol^ in 
which it is stated^ that the right of Bomoni Dasi iu the 
property was derived from the fact of her being the heiress of 
Digambar Mondol. 

We do not say that the recitals in these two instruments 
would be sufficient evidence upon which to decide this question, 
if it really fell to be decided upon evidence; ^we merely advert 
to these recitals taken in connection with the conduct of the 
defendants iu the Court below, as sufficient to satisfy our minds 
tliat i\o question as to Bomoni Dasi having any other interest 
in the property than that of a Hindoo widow was ever seriously 
raised or disputed between the parties iu the lower Court. 

For these reasons, it appears to us that the decree of the 
lower Court must be affirmed, and this appeal dismissed with 
costs. 

With respect to the form of the decree, we think it more 
appropriate to draw it up as a decree declaring that the mort- 
gage debt was incurred by Bomoni Dasi personally ; that it 
is not binding upon any property of her husbgnd Digambar 
Mondol ill which she enjoyed a life-estate; and that Bomoni 
Dasi had no interest beyond this life-estate iu the property 
which forms the subject of tiiis suit, and which >4he mortgagee 
has endeavoured to bring to sale after her death iu execution of 
his decree. 

Appeal dismissed. 
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Before Mr, Justice Morris and Mr, Justice Prinsep, 

1881 BABA MOHAMED (Decree-holder) v, WEBB (Judgment-Debtor).* 
Jany. 19. 

Execution of Decree-^- Satisfaction, plea of in Bar-^Ciml Procedure Code 

{Act X of 1877),* S8. 244 and 258. 

Where a de(:ree-hoI(1er, declared to be entitled to possession of certain land, 
subsequent to decree executed a patta in favor of his jud«[ment-debtor, who 
was then in possession, and afterwards took out execution under liis decree,— 

Held-^on an objection by the judgment-debtor that, under these circum- 
stances, he was not entitled to possession— that satisfaction of the decree not 
having been entered up, such objection could not be dealt with under s. 244 
of the Civil Procedure Code. 

Held also, that a. 258 of the Civil Procedure Code deals with the adjustment 
of any decree, and not merely with the adjustment of a money-decree. 

In this case the appellant, Baba Mohamed, on the 18th March 
1876, obtained a decree, which was affirmed on appeal oii the 
16th August 1876, against the respoiident C. R. Webb, for 
possession of certain land, but liad not, up to September 1879, 
attempted to execute it. In that month, however, he applied for 
execution ; and on the 20th November, the respondent was dis- 
possessed, liavingi in the meantime failed to come in and show 
cause why the decree should not be executed against liim, 
though notice had been served upon him to do so if he chose. 
Subsequently, he came forward and objected to being dis- 
possessed, on (he ground that, in January 1877, the appellant 
had agreed with him that he (the judgment-debtor) should re- 
main in possession of the land, the subject of the decree, as 
tenant, and in pursuance of such arrangement the appellant had 
granted liim a patta. He further stated, that the appellant had 
refused to register tlie patta, but that, on appeal freftn the b.rder 
of the District^egistrar, registration had been directed; but that 
it had nev€r been actually carried out owing to the patta having 

* Appeal from order, No. 189 of 1880, against the order of J. R. Hallett, 
Esq., Officiating Judge of Rungpore, dated the 25th March 1880, reversing 
the order of Baboo Premchand Paul, Munsif of Julpigori, dated the 27 tU 
January 1880. 
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been destroyed in a fire which had occurred in the Julpigori 
Government offices. It further appeared, that though no satisfac- 
tion of the decree had been entered up, the judgment-debtor had 
remained in possession of the land. Tlie Munsif, by an order 
dated the 27th January 1880, considering that the objection could 
not be dealt with under ss. 244 and 258 of the Civil Proce- 
dure Code, declined to entertain it; and in dismissing the petition, 
left the judgment-debtor to establish his righjb to possession by 
a regular suit. From tins order the latter appealed, on the 
ground that the execution of the patta showed, that the decree- 
holder had taken amicable possession, and that the decree had 
been thereby satisfied, and that the Munsif should not have 
refused to deal with the objection on its merits. The Officiating 
District Judge of Rungpore reversed the order and remanded 
the ca£te to the Munsif to deal Avitli the objection on its merits 
under s. 244. From this order the decree-holder appealed to 
the High Court. 

Baboo Ilurnj Mohun Chuclierhutty for the appellant. 

Baboo Grija Siinker Mozoomdev* for the resj)ondent. 

The judgment of the Court (Morris and Prinskp, JJ.) 
was delivered by , 

Morris, J. — The question before us relates to an alleged 
adjustment of a decree, which was obtained on the 18th March 
1876, and affirmed on appeal on the 16th August of the same 
year. 

The decree-holder was ^declared by the decree entitled to 
partition of a specified share, and to be put in possession of the 
sam^. Hi^took out execution in September 1879 (whereby 
fliis case comes under the provisions of Act X ot 1877 as 
originally framed), and he was put in possession unde^r the decree 
on the 20th November 1879. ‘Thereupon the judgment-debtor 
objected, that, in January 1877, the decree-holder had obtained 
satisfaction of the decree, and that this was evidenced by a lease 
of the land covered by the partition-decree, which the decree- 
holder bad given to him on that date. 
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The first Court declined to take this lease into consideration, 
or to interfere with the possession that had been given to the 
.decree-holder. 

The Judge on appeal decided that, whether s. 258 of the Civil 
Procedure Code applied or not, this was a matter which the 
Munsif should have enquired into under s. 244; and he ac* 
cordingly remanded the case to him to do this. It ib against 
this order that the present appeal is preferred. 

It seems to us that the Munsif was. right in refusing to con- 
sider the matter of the lease in connection with the execution 
of the decree. If the decree had been adjusted in the manner 
alleged by the respondent, then, under s. 258, such adjustment 
ought to have been certified to the Court. Not having been so 
certified, it cannot now be recognized by the Court charged with 
the execution of the decree. It is urged on behalf of th6 judg- 
ment-debtor that s. 258 has reference only to money-decrees, 
and that this is apparent from its position in chap, xix of 
the Code in connection with the particular sections relating to 
money-decrees alone. But a consideration of the terms of the 
section leads us to a different conclusion. Timt section corres- 
ponds in all material respects, and- carries with it the same mean- 
ing as s. 206 of the former Procedure Code (Act VIII of 1859), 
which manifestly deals with the adjustment of any decree. 
Again we crtnnot agree with the Judge that the case can be 
decided under the provisions of s. 244, whether s. 258 is applicable 
or not, for this would enable a Court in execution to deal with 
any question relating to the execution of a decree under s. 244, 
although the particular question tlien before it might be spe- 
cially provided for by another section of the Code. 

We, therefore, reverse the decision of the lower Appellate 
Court, and restore that of the first Court with costs. 


Appeal allowed. 
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APPELLATE CRIMINAL. 


Before Mr, Juetice Pontifex and Mr, Justice Field, 

In the matter of the Fe'^tion of BEIIALA. BIBI. 

i 

• THE EMPRESS «. BEHALA BIBI. 

Pend Code (ActXLV of 1860), >. ^\~Fahe Information, 

I 

A woman who, with her infant child, eloped from her husband's house, was 
Afterwards arrested on a charge of murdering the child, which was missing. 
(She made three different statements : (1) that she had left it with her hus- 
band ; (2) that she had been enticed away by one B., who had taken the child 
from her; (3) that one H. had drowned the child. The Sessions Judge 
believed the last statement, and convicted her under s. 201 of the Fenal Code. 

Held, {hat the conviction was wrong, and must be set aside. 

Section 201 of the Fenal Code does not apply to a case where the 
person, who is the probable or possible oifeader, makes statements exculpat- 
ing himself by inculpating another. 

This facts of this case arc set forth iu the judgmeut of Mr. 
Justice Pontifex. 

No one appeared for the appellant or respondent. 

» 

Pontifex, J. — We think that the conviction in this case 
cannot be sustained. 

The facts are as follows; — Behala, the appellant, with her 
infant, was sleeping in the same room with her husband. Her 
husband, on awaking about dawn, found her and her child miss- 
ing. After some search, she was found at a relation's house, but 
without the child. As to what had become of the .child she 
then, and subsequently, made contradictory statements She 
said one time tliat she had left it in the room with her hus- 
b'i!nd. At another time she said that she had been enticed 
away by one Baklial ; that the child had cried, and l^akhal had 
said let me go and leave it with its father that he then took 
the child away and quickly returned, upon which she and 
Bakhal went away together. 

* Criminal Appeal, No. 86 of 1881, against tbe order off, W. V. Feterson, 
Esq., Sessions Judge of Jessore, dated tbe 14tb January 1881. 


1881 
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1881 Before the Magistrate she said tliat one Herasatulahad enticed 
In the her away, and that he had thrown the child into the river. 
the . The Sessions Judge has believed the last storj^ and has coii- 
victed the woman under s. 201 of the Penal Code of giving false 
information respecting the murder of Ujjala, her infant, with 
the intention of screening tlie rfiurderer from legal punislimei»t, 
L e., with the intention of screening Herasatula. Thelnforma- 
tion said to be false is that contained in her statement as to 
liaklial. Now there is no evidence to show that the story 
about Herasatula is more true than that about Baklial, and 
there is no good reason why the Judge should adopt one story 
rather than the other. 

. As to wliat the woman stated about llakhal, the evidence is 
very meagre as to the exact language and the exact occasion 
upon which this language was used ; and the stateiAent as 
given by the Police Officer BeVeshur is certainly not informa- 
tion respecting the murder of Ujjala, for she said merely that 
llnkhal had taken the child away after expressing an intention 
of leaving it with its father. 

The unfortunate woman appears to have disappeared by night 
from her husband’s side, and there is much reason to suppose 
that she took hey infant with her. She was found some time 
after without her infant, which was of too tender an age to 
take care of itself. Under these circumstances, grave suspi- 
cion attached to the woman. When she was arrested, she made 
contradictory statements as to what she had done with the child. 
Her manifest object in making these statements was to excul- 
pate herself. We think that s. 201 of the Penal Code was not 
intended to apply to such a case— a case, that is, in which the 
person, who is the possible or probable offender, makes state- 
ments exculpating himself by inculpating another. ^ 

That Herlsatula murdered the child, and that Bebala knoV- 
ing this ^ve infoiination respecting the murder, with the in- 
tention of screening Herasatula from punishment, rest upon no 
evidence. We reverse the conviction and direct the release of 
the appellant Behala. 


Conviction set aside. 
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APPELLATE CIVIL. 


Before Mr, Justice Pontifex and Mr, Justice McDonelL 

TAllUCK CIIUNDER MOOKEUJEE (Dependant) PANCHU 
, MOHINI DEBYA (Plaintiff) * 

Suit for Rent-^Splitting Claims^Code of Civil Procedure (Act X of 1877), 

. A. 43. 


At the close of the Bennralee year 1283, which was on the 11th of April 

1877, the defendant owed to the plaintiff, his landlord, the rents of his hold- 
ing for the years 1281, 1282, and 1283. The plaintiff, in the month of April 

1878, before the clo.se of the year 1284, Institatcd a suit for the rent for 1281 
only, and obtained a decree. On the 10th of April 1879, he instituted another 
suit for rticovery of the rents for the years 1282, 1283, and 1284. Ileldf 
that the claim for the years 1282 and 1283 was barred under s. 43 of the 
Code of Civil Procedure, 

The cases of Raja Sutto Churn Ghosal v. Ohhoy IJnnd Boss (1), Ram 
Soondur Scin v. Krishna Chnnder Goopto (2), and Kristo Kinkur Purama- 
nick Y. Ram Dhun Chettangia (3) are overruled by s. 43 of Act X of 1877. 

Trb facts of this case are set forth la the above headnote 
and in the jiidgnient of Mr. Justice Pontifex. The plaintiflF 
obtained a decree in the Court of first instance, and tins decree 
was affirmed on appeal. Tlie defendant tlieu apjJealed to the 
High Court. 

Baboo Gurudas Bancrjee and Baboo Nogendra^Nath Roy for 
the appellant. 

Baboo Amarendronath Chatterjee for the respondent. 

Baboo Gurudas Bauer jee for the appellant.— The lower 
C^jtirts are wruiis in holdiu^ that the claims for 1282 aud 

o o 

* Appeal from Appellate Decree, No. 2111 of 1879, agaiilst the decree 
of Alexander T. Maclean, Esq., Judge of the 24-Pargannas, dated the 12th 
of August 1879, affirming the decree of Baboo Romesh Ghuiider Lahiri, First 
Munsif of Basirhat, dated the 26th of May 1879. 

(1) 2 W. R., Act X Rul., 31. (2) 17-W. R., 380. 

. (3) 24 W. R., 326. 


1891 
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1881 1283 are not barred under s. 43 of the Code of Civil Froce- 

TAnucK dure. At the time the previous suit was instituted in April 

MwEmss the plaintiff’s title to the rents of 1282 and 1283 had 

Panchu claim for the rent of 1281 arose out of the same 

Mohini cause of action as tite claim for the rents of 1282 and 1283, — 
Debya. 

namely, the noiipaymenbof reui; due under the defendant’s lease ; 
and as the claim under the later years was not insisted on then, 
it cannot be put forward now. The lower Courts’ judgment 
cannot be supported, except on the ground, that each year’s rent 
constituted a separate cause of action ; but that is clearly not 
. the case, since the passing of the illustration to s. 43 of Act X 
of 1877, whatever it may have been before that Act came into 
force. 

Baboo Amarendronath Ghatterjee for the respondent contend- 
ed, that the present case was concluded by Raja Sutto 
Churn Ghosal v. Obhoy Nand Doss (1), Ram Soondur Sein v, 
Krishna Chnnder Goopto (2), and Krista Kinkur Furamanicic Vr 
Ram Dhun Chettangia (3). 

The judgment of tlie Court (Pontipex and McDonell, 
JJ.) was delivered by 

PoNTiFEX, J.—Iu April 1878 rent being due from the 
defendant to the plaintiff for the years 1281, 1282, and 128*3, 
the plaintiff instituted a suit for the rent of 1281, for which 
she obtained a decree. 

Although ^hat suit was instituted after Act X of 1877 came 
into force, the plaintiff did not include in her suit the rents for 
1282 and 1283, wiiich were also then due. 

In April 1879, the plaintiff instituted the present suit for the 
rents of 1282, 1283, and 1284. With respect to the rents of 
1284, it appears from the judgments of the Courts belo\Kthat, 
at the time the iustitutiou of the former suit, the year 1284 
had not expired, and therefore the entire rent for that year had 
not become due. The present* suit would, therefore, lie for the 
rent of 1284. 

(1) 2 W.R., ActXRul.,31. 

(3) 24 W.R.,326.^ 


(2) 17 W. R., 380. 
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Bat objection was taken by the defendant to the suit so far 
as it related to the rents of 1282 and 12835 on the ground^ that 
they should have been included in the former suit in accordance 
with the provisions of s. 43 of Act X of 1877, 

Now it was decided iu Raja Sutto Churn Ghosal v. Obh(9y 
iVunrf 2)055(1) that a separate suit would He for the rents of 
each year^ and that decision became the foundation of two 
other decisions by this Court — iu Ram Soon^er Sein^v, Krishna 
Chunder Gupta ( 2 ) and Krista Kinkur Poramanick v. Ram 
Dhun Chettangia (3). 

Speaking for myself, I do not consider that the reasons given 
in the decision of Raja Sutto Churn Ghasal v. Obhoy Nund 
Pass ( 1 ) are satisfactory ; and I should have been reluctant to 
be bound by it. But s. 43 of Act X of 1877, with the illustra- 
tion thereto, is a direct legislative reversal of that decision. Now, 
BO far as the Court is coiiceiued, that decision, with the two other 
cases founded on it, had established a procedure which, until Act 
X of 1877 came into operation, would have been a sufficient 
authority for the course pursued by the plaintiff in her suit No, 
467 of 1878. But a different procedure having been ordained 
by s. 43 of Act X of 1877, which came into force on the 
1 st of October 1877, the authority of the three cases referred 
to has, in my oj)inion, been swept away. * 

It is true tlie illustration to s. 43 represents ojily the exact 
state of circumstances which existed in the case of Raja Sutto 
Churn Ghoml v. Obhoy Nund Doss ( 1 ), and it would have been 
clear if the illustration had been general and not confined to 
the peculiar circumstances of that case. But it was certainly 
intended to reverse the decision of Raja Sutto Churn Ghosal v. 
Obhoy Nund Doss ( 1 ), and with it the entire foundation of the 
decisions in the two other cases likewise fails. In my opinion, 
tlj^^cau be no reason to distinguish between a suit omitting to 
claim an earlier rent and a suit omitting to claim a later rent 
which is due at the date of i|s institution. The fllustration 
certainly treats a claim to all arrears of rent as a single cause 
of action. 

(1) 2 W. R , Act X Rul , 31. (2) 17 W. R., 380. 

. (3) 24 W. R., 826. 
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1881 I am nnable, therefore, to agree vith the interpretation nrhioh 

Tabuce the learned Judge in the Court below has placed on s. 43 of 

Ghunder • • • 

Mookebjbib Act X of 1877, and I am of opinion that the plaintiff was 

Fakghu ^7 tliat section to claim in her suit of 1878 the rents of 

1^83^ and that, having failed to do so, her 
present suit does not Ke for these rents. The decrees of the 
Courts below will^ therefore, be reversed so far as ivelates to 
the rents o( 1282 and 1283, and will be affirmed so far as relates 
to the rent of 1284. 

This being a case of a defaulting lessor, we think there should 
be no costs either in this or in the lower Courts. 


Decree varied. 


ORIGINAL CIVIL. 


Before Sir Richard Garths Kty Chief Justice, and Mr, Justice Pontifex, 

jggi SARKIES (PLAiNTirr) v, PROSONOMOYEE DOSSER and othbrs. 

Feh. 1, 2, 7, (DErBNDANTs). 

and 2B. 

Lower-- Introduction of English Law— Freehold Estates of Inheritance— 
Armenian Widowt— English Law how far applicable in Calcutta— Succes- 
sion Act (X of 1865), 8, ^—Estoppel— Admissions by Conduct— Geo, 
111, c. 70, 8, \1— Dower Act (XXIX of 1839). 

The widow of an Armenian, married before the Dower Act (XXIX of 
1839), is entitledito dower out of lands which her husband held during the 
marriage for ah estate of inheritance, as against a Hindu purchaser for value 
from the husband during his life, the English law of dower having been 
recognized in this country amongst Europeans and Armenians as a branch of 
the law of inheritance. 

Per Garth, G. J.— -Estates which have been held by British subjects under 
the name of fr|Bhold estates of inheritance, arc, in all essential re8pe^-.the 
same estates which have been held in England under the same name. 

The case of The Mayor of Lyons v. The East India Co, (1) does not mean 
to decide that the Courts of this country are justified in adopting just so 
much of the law of inheritance, or of dower, or of any other law, as they 
consider equitable, and rejecting the rest. It only points out that there are 
certain portions of the English Statute law which from their very nature were 

(1) 1 Moore's 1. A., 175. 
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only passed for reasons connected with England, and which would not be ^ 
applicable in India or any Colony of the British Crown, the Mortmain 
Acts, the Law of Aliens, and the like. 

The provisions of s. 4 of the Succession Act are prospective, and leave 
rights unaffected which had already been acquired before the Act passed. » 

Per PoNTiFEX, J.— The true construction of s. 17 of 21 Geo. Ill, o. 70, 
must confine the words their inheritance and succession to questions relating 
to inheritance and succession by the defendants. 

The deed of conveyance of land in Calcutta recite| that the vendor was 

seised of, or otherwise well entitled ** to, the property intended to be sold 

for an estate of inheritance in fee-simple,*' and it purported to convey such 
an estate. In a suit for dower by the vendor's widow against the heirs of the 
pui chaser. 

Held, that although, as between the plaintiff and the defendants, there was 
no estoppel which could prevent the defendants from proving that the estate 
sold was other than an estaje in fee-simple, yet, as the purchaser bought the 
properties and fur an estate of inheritance and paid for it as such, the recital 
was primd facie evidence against the purchaser and persons claiming through 
him ; that the estate conveyed was what it purported to be, it being an admis- 
sion by conduct of parties which amounted to evidence against them. 

Appeal from a decision of Wilson, J. 

This was a suit by the widow of an Armenian, married before 
the Dower Act (XXIX of 18.39) came into force, for dower out 
of lands iu Calcutta, which had been conveyed by her husband 
to a Hindu purchaser for value, aud which lands had descended 
to the defendants. Tiie conveyance to the defendants’ ancestor 
was iu the English form. It recited that the vendor was 
‘‘ seised of, or otherwise well entitled ” to, the property intended 
to be sold ** for an estate of inheritance iu fee-simple,” and it 
purported to convey such an estate to the purchaseif. 

The defendants couteuded, that although dower would attach 
to lands in Calcutta as against the heir of the husband, yet it 
would uot attach as against a purchaser for valuable cousider 
aty^i^from the husbaud. 

Mr. Bonnerjee aud Mr. Agnew for the plaintiff. 

Mr. Phillips and Mr. J, G. Apear for the defendants. 

Wilson, J.— The main question in this case is a pure 
question of law, — namely, whether, by the law in force in 
Calcutta, the widow of an Armenian, married before the Dower 
Act (XXIX of 1839); is entitled to dower out of lauds which 
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Iier husband held during the marriage for an estate of inherit- 
ance^ as against a Hindu purchaser for value from the husband 
during his life. 

There is^ so far as I can find^ no express authority upon the 
qYiestion. It must^ therefore^ be dealt with upon consideration 
of principle. 

The plaintiff’s claim is founded upon two propositions, — 
1 j/j that, by the laif of England, a widow would, under like cir- 
cumstances, be entitled to dower ; 2nd, that the law of England 
governs the present case*. 

The first of these propositions is no doubt correct. The 
question is as to the secoinh It is often said that the law 
administered by this Court is, — except in certain matters affect- 
ing Hindus and Maliomedans, and except so far as statutory 
provisions have modified it, — the Common Law of England as it 
existed in 1726. But this statement, though, no doubt, in 
general sufficiently accurate, is not absolutely correct. The 
true principles to be followed by this Cou^t, when called upon 
to apply a rule of English law not previously applied, are 
clearly laid down by the Judicial Committee in The Mayor oj 
Lyons v. East India Co. (1). 

The questions to be answered in each case are stated at page 
272 ; — Has the English law (upon the point in question) been 
introduced ? “ If that law has never been introduced, has 

there been such an introduction of the English law generally, 
that those parts which have been introduced draw along with 
them the law 'in question ? ” 

The rule of English law which the plaintiff in this case seeks 
to apply has, certainly, not been introduced into Calcutta by 
any express declaration ; nor, so far as I can learn, has it ever 
been sanctioned by any judicial decision. I cannot fin^ any 
trace of it|throughout the whole period during which'^ie 
Supreme Courts and the High Courts have existed in the 
Presidency-towns, 

Has then any branch of English law been so generally 
introduced as by reasonable implication to carry this law with 
it? I think not. 


(1) 1 Moore's I. A., 175. 
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There is authority for saying that the English law of inherit* 1881 
ance to real estate was introduced: Gardiner 'i. Fell (1) iui Sa™** 
Freeman t. Fairlie (2). The rule that the heir>at>law takes Fbosoko* 
subject to the widow’s right to dower, may well be regarded as dosbee;. 
a rule of the law of inheritance. And, accordingly, in some^of 
the cases cited at the bar, the Supreme Court assigned dower 
to the widow as against the Iieir-at-Iaw. But the rule that a 
wife’s right to dower attaches by marriage, |nd follows the laud 
iu the hands of a purcliaser, is a peculiar and characteristic 
doctrine of the feudal law, and can only, it seems to me, prevail 
in Calcutta, if it can be affirmed that the English law of real 
property was introduced into Calcutta in its entirety. But 
this proposition is expressly negatived by the Privy Council 
in the case to which I have referred. On this ground I am of 
opinion that the plaintiff’s claim fails. It is, therefore, un- 
necessary to consider any of the other questions which have 
been discussed. 

From this decision the plaintiff appealed. 

Mr. Evans and Mr. Agnew for the appellant. 

Mr. Phillips and Mr. J. Cr. Apcar for the respondents. 

Mr. There is only one right of dower ; the old com- 

mon law right, applicable. In Calcutta it has always been the 
practice for the wife to joiu to barlier dower. Lands in Cal- 
cutta have always been conveyed with regular investigation of 
title. They are held as freeholds of inheritance,* and dower is 
assignable out of them. [Pontifex, J. — It would take away ' 
from the mutuality of contract between husband and wife to 
hold that the widow is not entitled to dower as against a pur- 
chaser from the husband. The husband is entitled to an estate 
bjiAiie curtesy in his wife’s lauds,] The Dower Act (XXIX of 
1839} recites, that it is expedient to extend the amendments iu 
the English law of dower to the territories of the »East India 
Company in cases which, but for the passing of the Act, would 
be governed by the English law of dower as it existed' previ- 
ously ; and s. 4 of that Act provides that no widow shall be 

(]) 1 Moore's I. A^299. (2) /e/., 305. 
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entitled to dower out of any land which shall have been abso- 
lutely disposed of by her husband in his lifetime, or by his will. 
This shows that the Legislature considered that the English law 
of dower applied. Armenians have no law of their own and 
ai^e governed by the English law ; and an Armenian widow has 
been held to be entitled^to dower — Emin v. Emin (1). In the, 
case referred to by the learned Judge in the Court below — The 
Mayor of Lyons ij. The East India Co. (2)— Lord Brougham 
says, that alien widows have had dower assigned to them. The 
law of dower is not of feudal origin. Its origin is uncertain-— 
Fetersdorffs Abridgment, Tit. Dower ; but it was in existence 
before the conquest, and was in fact abridged by the feudal law. 
It attaches iu England to lands of gavelkind and borough 
English tenure. The question is, whether the law of dower 
was introduced into this country ; and if so, what law was it ? 
English, or what other ? The only law of dower we know is 
the English law, and its existence has been repeatedly recog- 
nized in these Courts. The only law applicable to British 
subjects other than Hindus and Mahomedans is the English 
laws: Emin v. Emin (1), Stephen v. Hume{i), Musleah v. 
Muskah (4), Joseph v. Ronald (5), In the matter of Cachick (6). 
There is no case which expressly decides that dower will attach 
as against a purchaser; but in De la Cruz v. Ooorachand Seal (7) 
the Court considefod tha| it would, [Garth, C. J. — If 
we are to apply the law of dower at all, why should we stop at 
a particular point and refuse to apply it iu its entirety ? PoN- 
TiPEX, J.— Was the husband seised ?] The conveyance recites 
that he is seised and possessed of the property as and for an 
estate of inheritance iu fee-simple. The learned Judge admits 
that dower attaches as against the heir, but refuses to extend 
the law on the authority of The Mayor of Lyons v. TheJEast 
India Co. (2]t But that case is based on The Attorney-GenSUxl 

I 

(1) 1 Morley,300; Morton by Mon- * (5) Morton by Montriou, 111. 

triou, 242. (6) 1 Morley, 375 ; Morley’s Introd., 

(2) 1 Moore’s 1. A., 276. pp. 187, 298. 

(3) Fulton, 224. (7) Clarke’s Addl. Rules and Orders, 

(4) Fulton, 420; 1 Boulnois, 234: 335. 
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y» Stewart (I), which shows that laws having a local effect^ 
and applicable only to England, such as the Mortmain Acts, 
are not to be considered as introduced'into a Colony. Dower 
does not come under this class of cases. The reasons given in 
The Attorney-General v. Stewart (1) were followed in Tfte 
Advocate-General of Bengal v.» Ranee Surnomoyee (2). That 
lands in* Calcutta are freehold of inheritance appears from 
Gardiner v. Fell (3) and Freeman v. Fairli^(4), • 

[He was stopped by the^Court,] 

Mr. Fhillips.— There is no evidence that this is an estate of 
inheritance in fee-simple. The recital in the deed is not evi- 
dence against my client. It is merely the vendor’s statement 
of his own title. There would be great inconvenience in 
extending the right of dower as against a purchaser from 
the husband. The natives of this country are not familiar 
with English law, and a Hindu purchaser would never think 
of enquiring whether such a right existed. There is no 
such estate existing in this country as an estate of fee- 
simple in inheritance, and dower can only attach on such an 
estate. It was necessary to introduce a law of inheritance, 
aud the English law was followed, and dower has been assigned 
as against an heir-at-law. But dower was only partially intro- 
duced ; it cannot be assigned as against any one^but the heir. 
This is an artificial conveyance, and the wife was not asked to 
join. That shows that the purchaser was not aware of her 
existence. The letter of the Court of Directors in 1792, 
Tagore Law Lectures, 1874, p. 283, shows, that the English law 
relating to land had not then been introduced. None of the 
cases go so far as to say that dower is assignable against a pur- 
chasef. They do say that it is assignable as against the heir, 
aniilso far they are binding ; but the law should not be extended ; 
the inconvenience and injustice of doing so would be very 
great. [Garth, C. J.— There ie no more injustice in enforcing 
that charge than any other. A purchaser must look to his title 
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(3) 1 Moore's 1. A., 299. 

(4) Id,, 805. 
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and see what incumbrances there are on the property, Ponti- 
FKXf J. — If a Hindu governed by the Mitakshara law comes 
to Calcutta^ and buys laud here, and a Hindu governed by the 
Dayabliaga buys from him, he would buy subject to the rights 
of' the vendor’s sons, and could not contend that he was ignorant 
of the Mitakshara law.p The only case in winch it is expressly 
decided that a widow is entitled to dower is Emin v. Emin (1), 
and that case goes^oo far, for it shows that dower would attack 
to lands in the mofussil. In none of the other cases is there any 
express decision to that effect, Doe dem and Savage v. Bancharam 
Tagore{2)\ Joseph v. Ronald {Z\Jebb v. Lefevre{i), The 
utmost reached in Freeman v. Fairlie (5) is, that an equitable 
fee exists, and that is not an estate out of which dower can be 
assigned. It is an incident of real estates in this country that 
they are assets in the hands of executors for the payment of 
debts. That shows that they are not technically estates of 
inheritance. [PoNTiFEX, J. — In England real estate may be 
assets in the hands of executors for the payment of debts ; 
Robinson v. Lowater (6).] There must be a legal estate of 
inheritance in fee-simple in order that dower may attach. No 
case decides that such au estate^ exists in India. That point 
was not decided in Freeman v, Fairlie (5) ; the only question 
there was, whether a will attested by two witnesses passed land : 
it was enough to consider where the estate was to go, whether to 
the legal personal representatives or to the heir. The fact that 
was customary to levy fines to bar dower does not prove that 
fee-simple qstiates existed, but merely that it was thought advis- 
able to take precautions to prevent the widow from claiming. 
The right to dower was swept away by the Succession Act. 
Section 4 provides that no person shall by marriage acquire any 
interest in the property of the person whom he or she mayries ; 
and 88. 25-|-28 provide for the widow in case of intesA(;y. 
[Garth, C. J. — Dower has the effect of a settlement on the 

(1) 1 Morley, 300; Morton by Mon- (4) Morton by Montriou, 152. 

triou, 242. (5) 1 Moore's 1. A., 305. 

(2) Morton by Montriou, 105. (6) 17 Bcav., 592 ; 5 D. M. G., 272. 

(3) Id,, 111. 
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marriage; it is a charge which the husband cannot alienate 
without the consent of the wife.] It cannot have been intended 
that a widow should get her dower and also the provision under 
the Act. He also referred to s. 17 of 21 Geo. 1II> c. 70. 

# 

Mr. Jffnew in reply referr€|/i to Nehram Jemadar v. IswarU 
prasad J^acliuri (1) and Jagadamha Dasi v. Grab (2). 

Garth^ C.J.— The plaintiff is the wid,ow of on Armenian 
gentleman^ to whom she was married in the year 1837 ; and 
she claimsi in this suit^ to have her dower assigned to her out 
of certain lands in Calcutta^ which belonged to her husband 
at the time of the marriage, but were afterwards sold by him 
to one Bungshee Dhur Dutt and Nobin Chunder Dutt by an 
indenture dated the 9th of May 1866. 

ThCk defendants’ title is derived from the purchasers under 
that deed; and their contention, stated broadly, is, that the 
Euglish law of dower is not applicable to a case of this kind. 

The learned J udge in the Court below appears to have con- 
sidered, that although lands held by Armenian subjects in 
Calcutta are subject generally to the English law of inherit- 
ance, and although the law of dower might have formed a 
portion of that law, yet, as there is no direct authority for the 
position that a widow in this country can enforce her right to 
dower as against a purchaser from her husbaud, he was not 
bound to extend the law of dower to such a case, and he 
therefore dismissed the plaintiff’s suit. 

Now, it being once established, that the lavf of dower has 
always been recognized as a part of the law of inheritance 
in this country, that Armenians are subject to that law, and 
that the property in question was held by the plaintiff’s hus- 
band for an estate to which the law of dower would attach, 
I tnnfess I should feel great difficulty in placing any arbitrary 
limit upon that law, and in denying the plaintiff, as against a 
purchaser from her husband, tl\e rights to which hhe is ad- 
mittedjy entitled as against his heir. 

Mr. Phillips, who argued the case on behalf of the respond- 

(2) Id., 639. 
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ents^ seemed rather sensible, as I thought, of this difficulty ; 
and lie, therefore, preferred to take the bolder course of con- 
tending, not only that the lavr of dower has never been fe- 
cognized here in the same way as it has been in England, but 
thl4t estates held here by Europeans, although they might in 
one sense be estates of inheritance, were not estates of that 
particular character to which the right of dower could- legally 
attach. Aiul he l^as also relied on two or three other points, 
which I shall proceed to deal with in their proper place. 

The case has been argued at some length, and our attention 
has been called to a great many authorities; but I am bound 
to say, that from first to last I have never entertained the 
slightest doubt, either that the law of dower has been recog^ 
nized in this country, amongst Europeans and Armenians, as a 
branch of ilie law of inheritance, or that estates whicji haVe 
been held by British subjects under the name of freehold 
estates of inheritance are in all essential respects the same 
estates which have been held in Englaud under the same name. 

Indeed, I should be extremely sorry to think that at this day 
any doubt could reasonably be thrown upon either of these 
propositions. For a long series pf years estates of inheritance 
have been enjoyed and dealt with by British subjects here in 
the same way as *they have been in England. They have been 
bought and spld as such. They have been transferred from 
hand to hand by modes of couveyanee which are only appli- 
cable to Euglish tenures, and meaningless ns applied to any 
other tenures.^ They have been considered and treated as such 
by the Supreme Court since its first establishment ; and they 
have been made the subject of real actions, which we all know 
constituted a machinery quite inappropriate to any other than 
English tenures. And lastly, they have over and over again 
been recog^zed and dealt with as such by the Indian iLegis- 
lature. 

In fact,*if Mr. Phillips’s argument is well founded, it seems 
to me, that not only proprietors of land themselves, but also the 
legal profession, and the Courts of law, aud the Legislature, 
have all for years past been labouring under a very serious 
mistake. 
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So long ago as the year 1915, we have the direct authority of 
the Supreme Court in the case of Emin v. Emin (1) deciding— 
1st, that the English law of dower was at th&t time recog- 
nized, and enforced here as it was in England; and 2ndly, 
that Armenian subjects of the British Crown resident in Cfcl- 
cutta were amenable to that law. 

In that case a bill was filed by the widow of an Armenian 
against the heir-at-law (being the eldest o( two iSons of her 
deceased husband), praying to have her dower assigned. Her 
husband was also an Armenian ; and the lands out of which 
the dower was claimed, and of which the husband was alleged 
to have been seised for an estate of inheritance in fee-simple, 
were, for the most part, within the town of Calcutta, though a 
small portion of them were situate in a neighbouring mouza. 

* A decree was made in favor of the plaintiff by Sir Edward 
Hyde Ejist and Sir W. Burroughs, that the dower should be 
assigned by a commissioner in the usual way ; and a final de- 
cree was subsequently made confirming the commissioner’s 
report, by a Court which consisted of Sir Edward Hyde East, 
Sir Francis Macnaghten, and Sir Anthony Buller. 

From that time to the present, as far as we know, the cor- 
rectness of this decision has never been questioned, and we 
have the further evidence that the law of dow*er was fully re- 
cognized, from the fact that a large number of fines have been 
produced before us from amongst the records of the Supreme 
Court, which have been levied from time to time for the express 
purpose of barring dower, • ^ 

Then we have the Dower Amendment Act of 1839, passed 
by the Legislature of this country, corresponding in most of its 
provisions with the Dower Amendment Act in England, the 
3 and^4 Wm. II, c. 105. 

If the contention of the defendants were right, there could 
liave been no such thing iu this country as the law of dower, 
because there were no estate to, which that law coiild legally 
attach. But the preamble of this Act distinctly affirms the 
existence of that law in India, and the necessity for amending 
it as it hud been amended iu England. 

(1) Morton by Montriou, p. 242. 
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The various sectioua of the Act treat of the doctrine of 
"seisin/^ of rights of entry,” and of equitable,” as distin*^ 
guished from legal estates of inheritance,” in language \vhreh 
would have no meaning, unless the English law of inheritance 
pifevailed in this country. 

It seems to me,' tliereffore, that even i^we entertained any 
doubt upon the subject, which I certainly do not, it would not be 
possible for»us at the present day to ignore the existence of a 
law thus distinctly affirmed, both by the Supreme Court and the 
Legislature. As a matter of principle, there would seem to be 
at least as much reason, why amongst British subjects in India 
a provision should be made by law for a wife’s maintenance as 
in England. And if this principle is conceded, it is difficult to 
see why a wife should have less power of enforcing her rights 
against a purchaser from her husband than she had in Egglaud. 

It then being once established that the law of dower has 
prevailed in this country, we have no right, as it seems to me, 
to contest or modify that law according to our own notions of 
justice: we must administer it in its integrity; and we havcf 
no more right to deprive the plaintiff of the benefit of it by 
holding (contrary to its well-known rules) that her husband 
could deprive her of her dower, by aliening his lands to a 
stranger, than we should have to hold, that a tenant for life or 
in tail mightc sell the inheritance absolutely, to the prejudice 
of the reversioner or remainderman. 

Besides, it seems to me, that s. 4 of the Dower Amendment 
Act is itself ah authority, that, before the Act, a hysbaud could 
not alien or devise his lands so as to deprive his wife of her 
dower. That section irnYports to deprive a wife of her riffhi to 
dower in lands, which may have been aliened or devised by her 
husband in his lifetime, which means, if it means anything, that 
in the view ^ the Legislature, a wife, before the Act, had a right 
to dower in such lands. The section would not only be super- 
fluous, bu{ misleading, unless the wife had such a right. 

The learned Judge in the Court below has alluded to the 
judgment of the Privy Council in the case of The Mayor of 
Lyons v. The East India Co. (1), as affording au authority, 
(1) 1 Moore's I. A., 175. 
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that tha EugHsh law of inheritance' was not introduced here 
in its entirety, but only so much of it ns was applicable to the 
st&te of things in India. But that case, as I read it, does not 
mean to decide that the Courts of this country are justified iu 
adopting just so much of the law of inheritance or of do\^r, 
or of any other law, as they cojisider equitable, and rejecting 
the rest. It only points out, that there are certain portions of 
our English Statute law, which from their very ^nature were 
only passed for reasons connected with England, and which 
would not be applicable *to India, or any other Colony of the 
British Crown, as for instance, the Mortmain Acts, the Law of 
Aliens, and the like. 

That part of the law of dower, which we are called upon to 
administer in this case, is obviously quite as necessary to the 
due enforcement of the wife’s rights in India as it would have 
been in England. 

Then it was suggested, rather than argued, by the defend- 
ants’ counsel, that although as against a European or any 
other purchaser (except a Hindu or Mahomedan), the wife 
might enforce her rights, s. 17 of 21 Geo. Ill, c. 70, prevents 
her from],en forcing them as against a Hindu purchaser. 

That section enacts as follows : — 

“Provided always, and be it enacted, riiat the Supreme 
Court of Judicature at Fort William, in Bengal shall have 
full power and authority to hear and determine, iu such manner 
as is provided for that purpose iu the said Charter or Letters 
Patent, all and all manner of actions and suits against all and 
singular the inhabitants of the said city of Calcutta, provided * 
that their inheritance and succession to lauds, rents, and goods, 
and all matters of contract and dealing between party and 
party shall be determined, in the case of Mahoinedans, by the 
laws and usages of Mahoinedans, and in the case of Geutoos, by 
the laws and usages of Gentoos; and where only one of the 
parties shall be a Mahomedan or Gentoo, by tiie laws and 
usages of the defendant.” 

It is suggested that as against the defendants here, who are 
Hindus, the Hindu law of inheritance ought to prevail ; and 
that as the Hindus recognise no rule of dower, the plaintiff 
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cannot enforce that law as against the present defendants. This 
pointy however^ was not seriously pressed upon us. It may not 
be very easy to define what the concluding words of the 
" tion really mean ; but whatever their proper construction may 
be». it is clear that they do not mean this^ that where a Hindu 
purchases land from a Europeau,.iu which the vendor has only 
a limited interest^ the Hindu purchaser is to be in any better 
position as |;egards his purchase than a European purchassr 
would be. If the plaintiff’s husband had no power to defeat 
her right by selling his land to a European^ it is clear to me 
that he had no power to do so by selling to a Hindu or Maho^ 
medan. 

Then it was also contended^ that assuming the plaintiff to 
have had an inchoate right to dower at the time when the In- 
dian Succession Act ( X of 1865) passed, she was depriyed of 
her right by virtue of that Act It was argued that s. 27, 
which provides what property of the husband the wife shall be 
entitled to in the event of his dying intestate, impliedly, though 
not expressly, deprived her of any other provision to which she 
was entitled at the time of the passing of that Act. But .1 
think we cannot put any such construction on s. 27. If the 
plaintiff had an inchoate right to dower at the time of the pass- 
ing of the Act, nothing short of express words could deprive 
her of that right. 

Indeed, s. 4 seems to exclude the notion of a wife, who was 
entitled to dower when the Act passed, being deprived of it by 
B. 27. It enacta that No person shall hy marriaye acquire any 
interest in the property of the person whom he or she marries.” 
That is evidently a prospective provision ; and it is intended^ 
as it seems to me, to leave rights unaffected which had already 
been acquired before the Act passed. 

The only r^aining point argued by Mr. Phillips was one of 
a somewhat technical nature. It is not noticed in the judg- 
ment of th6 lower Court, and ivas evidently considered of no 
weight ; and if I thought there was anything in it, I should 
certainly have been disposed to allow the plaintiff to call addi- 
tional evidence. * * 

It is said that there was no sufficient proof in the Court be- 
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low that the huaband's estate in the property in question was 
an estate in fee>8imple. ^ 

Hr. Phillips called no evidence on this point, nor offered to 
call any ; nor did he pretend to say that tlie estate which his 
client’s ancestors had bought from the plaintiffs husband was 
other than an absolute estate, which is known here by the name 
of a fee^simple. His bare contention was, that the plaintiff was 
bound to prove that the estate sold was an estate of inherit- 
ance, and that she had failed in that proof. 

The conveyance, however, under which the defendants claim, 
and which was put in by the plaintiff, contains a recital that 
the vendor " is seised of, or otherwise well entitled to, the property 
intended to be sold for an estate of inheritance in fee-simple," 
and it purports to convey that estate to the purchasers. 

Although, tlierefore, as between the plaintiff (who was no 
party to the deed) and the defendants, there was no estoppel, 
which would prevent the defendants from proving that the 
estate sold was other than an estate in fee-simple, yet as the 
purchasers bought the property as and for an estate of inherit- 
ance, and paid for it as such, 1 consider that is clearly primd 
facie evidence against tiiem and the defendants as claiming under 
them, that the estate was what it purported to be. 

It is one of those admissions by conduct *of parties which 
amounts to evidence against them. If a written, contract was 
made between buyer and seller with regard to the purchase of 
a horse, that contract (quite apart &om any question of estop- 
pel) would be primd facie evidence as against betb buyer and 
seller that the thing sold was a horse. It would of course be 
perfectly competent for either of them to show that the thing 
sold was not a horse, but primd facie their contract and their 
conduct would be evidence the other way. 

I am of opinion, therefore, that, as against the land in the 
possession of the defendants, the plaintiff is entitled to have her 
dower assigned; and that th^ usual decree should be made, 
appointing a commissioner for that purpose. 

I think also that the plaintiff ought to have her costs in this 
Court and in the Court below on scale 2. 
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PoNTiTBX, J.— I aleo am of the same opinion. The very 
liirned argument of Mr. Phillips might had have some weight 
in a bygone age dusty with the lore of Feame and Presfbn. 
But it seems to me, for the reasons stated by my Lord, to be 
now of purely antiquarian interest; and even if it could have 
had any successful issue before the Courts, and the Legislature 
had, as Mr. Phillips argues, been misled by a false analogy, it 
is now pro(vuuded unfortunately about a century too late. 

I will add one word with respect to s. 17 of 21 Geo. Ill, 
c. 70. It seems to me, though, the language is a little coufus* 
ing, that the true construction of the section must confine the 
words “ their inheritance and succession ” to questions relating 
to inheritance and succession by the defendants. The present 
is a question of the plaintiff’s succession, and therefore not 
determinable by the laws and usages of the Gentoos. . 

Gauth, C. J.— a question has been raised between the par> 
ties upon this judgment, from what time the defendants are 
bound to account to the plaintiff for the profits of the property. 
We find that, in the case of Emin v. Emin (1), an account of 
the profits was ordered from the death of the plaintiff’s hus- 
band ; and probably in a suit for dower against) the heir or de- 
visee of the liusband, that would be the oi'dinary rule. But 
in the present case, it does not appear that the defendants had 
any notice, uutil the suit was brought, that the plaintiff claimed 
•her dower out of the property in question. She might reason- 
ably have supposed that she had no such claim ; ond we thiu& 
that it woql(rbe unjust, under such circumstances, to order an 
account against them prior to the date of suit. 

The decree, therefore, will direct an account of the profits to 
be taken in the usual way from that date. 

Attorney ^or the appellant : Mr. H. C. Chick. 

Attorneys for the respondents : Messrs. Dhur and Dhur, 

(I) 1 Morley, 300 ; Morton by Montiiou, 242. 
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Before Mr, JutHee WiUon. 

STEEL AND OTBEBs 0. ROBARTS. 

Applieaiion on behalf of Arbilraior8^Reference-‘Co8is of Reference, 

There is nothing ia^the Civil Procedure Code wliich authorizes arbitrators 
to apply to the Court for condimation 'of an oider passed by them, making 
payment df their fees a condition precedent to the hearing of a reference. 

Messrs. Barrow and Dignam^ who were the* arbitrators 
appointed in the above-mentioned suit to arbitrate between 
Mr. Steel and Mr. Bobarts in certain matters which were known 
as the Bavelie^ Burial), Panicherra and Staiufortli references, 
applied to the Court on motion, notice of wliich was duly 
served on tlie delendant’s attorney, for confirmation of an order 
passed by them on the 21st March 1881. 

It appeared that the arbitrators had given their award in 
the Ilavelie reference in favor of the plaintiff, and that they 
had also made an award in the Burlah reference, and that the 
arbitrators’ fees for attendance and pieparing the latter award 
amounted to Bs. 8,349, which sum had not been paid; and that 
oil the 30th September 1880, they gave notice to Messrs. 
Sanderson and Co., the plaintiffs’ attorneys, that the award was 
ready and would be filed on payment of the* arbitrators’ fees. 
On the recei[)t of this intimation, Messrs. Sanderson and Co. 
wrote to Messrs. Beinfry and Co., the defendan*ts’ attorneys, 
expressing their readiness to ])ay their clients’ share, and 
suggesting that Messis. liemfry and Co. should pay the 
defendants’ share, and that the award should tli^u be filed. 
Messrs. Bemfry and Co. replied that it was the plaintiffs’ duty 
to take up the award. 

The arbitrators met on the 2ud March 1881, at which meet- 
ing lA)th the plaintiffs and defendants were represented, and 
decided on passing the following order as to the uudermeu- 
tioued reference : , 

Panicherra and Stainforth references.” 

Ordered, subject to the sanction of the Court being obtained, 
that, without prejudice to any order or award that may hereafter 
be made as to how the costs of these references and awards are 
to be hereafter paid of borne by the parties, the parties do pay 

104 




1881 
April 4* 



«10 

1881 

Stekl 

Robaets, 


THE INDIAN LAW REPORTS. fVOL VI. 

• 

t]i« arbitrators^ fees of these two references (to be fixed bj the 
arbitrators) in equal shares^ — that ie to say^ one-half by Messrs. 
Sanderson and Co.^s clients^ and the other half by Mr. Bemfry^s 
clients; and that the arbitrators’ fees for every subsequent meet- 
ing be paid by the parties in the same proportion before such 
meeting is opened. luHhe event of either {mrty not paying the 
fees hereby directed to be paid, the arbitrators will* proceed 

parte iuc>the refer Ace or references as to which default shall 
be made at the instance of the party who shall pay such fees. 
Messrs. Sanderson and Go. are directed to apply to the Court 
for the sanction required to the arbitrators’ order ; and the 
arbitrators direct that their costs of such application be costa 
of the reference, whatever may be the result.” Mr. llemfry at 
this meeting protested against such an order, on the grounds 
that the deed of submission providing for the referenoes con- 
tained no provision for prepayment of fees, and that no such 
condition precedent to the hearing of a reference could be 
made. The arbitrators, however, replied that cIs. 1 and 3 of 
tliis agreement empowered the arbitrators to ‘‘regulate the pro- 
ceedings,” to which Mr. Remfry replied that such regulation 
referred only to the mode of proceeding and the reference in 
wliich mutters were to be taken. The order was ultimately 
))assed as set oiit above, aud the matter came up before the 
Court on motion, asking for confirmation of the order. 

Mr. Allen for the plaiutififs. 

Mr. Bonnei^jee for the defendants. 

Wilson, J., decided that, where a matter is before arbi- 
trators, it is out of the hands of the Court ; that although the 
Civil Procedure Code gives power to the Court to interfere in 
various ways in arbitration matters, it makes no provision for 
such an apjllicatiou as the present. Such being the case, added 
to the faot that he considered that no sufficient reason for 
making the applioatiou had been advanced^ the motion waa 
diamiased with coata. 

Application dimmed. 

Attoi'ueya for the applieauta : Sanderson and. Co. 

Attorueya for the op];)oaite party : Remfry and Remfry. 
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• Befort Mr, Jtutiee Brovghlott. 

JOGGUT CHUNDER ROY AN© othbm (Plahiiifw) v. ROOP CHAND 
SHAW AMD oTHiBS (Dkfbndamts). * 

Suit on HathehUta— Partnership— Some Partnen denying Debt, othert admit- 



In a suit brmight against several partners to recover a sum of money on a 
hnthcbitta, some of the partners ‘denied the debt and the partnership, wiiilst 
others admitted both the partnersiiip and the liability ; the Court found in 
favor of the plaintiffs, and gave them a decree for the amount sued fur with 
eosts, and ordered the defendants wlin had disputed the debt and the fact of 
the partnership, to pay the costs of the other defendants, who had admitted 
their liability, 

JuGGUT ChundeuRot, Surut Ckunder Roy, and Protab 
Chunder Roy, traders, sued the defendants (Roop Gliand Sliatr, 
Sonatun Shaw, and Rakhal Das Shaw (an infant), who were 
alleged to carry on business as Kodear Chand, Roop Chand, 
Sonatun, and Tariuey Pershad Sliaw,”) for a sum of Rs. 2,750, 
principal, and Rs. 319-14-9, as interest up to 14th June 1880, 
due on a hathchitta, dated 2nd July 1879, signed by the defend- 
ants’ gomashta Molianundo Shaw, allegingt that tltey had 
demanded payment, but that it had been refused. 

Roop Ciiand denied tlie partnership, and denied tbo debt, and 
stated that Mohanundo Sliaw had no authority to sign the 
hathchitta on his behalf. He further stated, thgt, some years 
ago, lie had inherited, on the death of his father, a cbrtain share 
in, a business which had been carried on by his father in partner- 
ship with others, under the name of Chintaram, Nodear Chand 
Shaw, and that he had remained in the firm till June or July 
1877,Vhen he withdrew, and that since that time the business 
had been carried on, so far os he was concerned, for the purposes 
of being wound up. > 

Tariney Pershad Shaw and tihand Mohun Shaw admitted 
the partnership and the debt, and stated that they had always 
been ready to liquidate it, but that they had been prereuted by 
their copartners. 
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1B81 Mr. Kennedy and Mr. 7. A, Apcar fdr the plaintiffs. 

JUGGUT 

Mr. Bonnerjee for the defendant Roop Chand and the second 


V, 

BooP Ohakd 
Shaw. 


defendant. 


Mr. Butt for tlie tliird^fonrth^^and fifth defendants^ contended 


that^ having admitted the debt, he was entitled to his CQsts. 


Mr. Justice BroVhton found tliat tlie defendants were 
partners, and gave a decree in favor of tlie plaintiffs against all 
the defendants, and ordered Roop Chand to pay the costs incurred 
by Tariiiey Fershad Shaw and Chand Mohun Shaw, and the 
costs of Eakhal Das to be paid out of the partnership assets, 
alter satisfaction of the debt. 


Attorneys for the plaintiffs : Mooherjee and Deb, 

Attorneys for the defendants: Swinlioc §• Co. and 0. G, Gan-’ 
gooly. 


APPELLATE CIVIL. 


Before Mr. Juetice Cunningham and Mr. Justice Prinsep. 

ACHUL MAHTA and others (Defendants) v . RAJUN MAHTA 

AND OTHERS (PlAINTIFFs).* 

Easement^Li^italion, Plea of ^Limitation Act (XV of 1877), s. 26— 

‘ Presumption of a Grant. 

In <a suit to establish an casement when limitation is pleaded, the proper 
issues to frame under s. 26 of Act XV of 1877 (Limitation Act) are 

(i) Whether the easement in question was peaceably, openly, and as of 
right, enjoyed by the plaintiff, or those through whom he claims, witWn two 
years of the iilititution of the suit ; and 

(ii) in tlie event of the above issue being found in the negative, whether 
there is evidence of enjoyment on the part of the plaintiff, or tllose through 

* Appeal from Appellate Decree, No. 2297 of 1879, against the decree of 
W. Cornell, Esq., District Judge of Midiiapore, dated the 7th July 1879, 
reversing the decree of Baboo Kalli Nath Dhur, Munsif of Contai, dated 
the 29th June 1878. ' 
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whom he claims, of such a character and duration as to justify .the presump- 
tion of a grant or other legal origin of the plaintifi's right independent of the 
p A) visions of Act XV of 1877, s. 26. 

This was a suit brouglit by the plaintiff Bnjun Malita^ in 
the Court of the Additional Munsifof Coutai, to establish his 
right of way over a footpath tfirough the defendants’ premises. 
He alleged, that he had been using the same for a period of 
upwards of fifty or sixty years prior to September 1§77, and that 
the defendants had then wrongfully closed it up in execution of 
a collusive decree obtained in a suit to which he was not a 
party, although he had previously instituted criminal proceed- 
ings against them with reference to the obstruction of the path- 
way and been successful in getting it reopened. The defend- 
ants, aiftongst other pleas, raised that of limitation, alleging 
that file plaintiff had not enjoyed the easement within the 
period of two years before the institution of the suit. The 
Munsif having dismissed the case in the first instance, the 
plaintiff appealed to the Judge, who, in giving him a decree, 
observed, that he found no proof that there was any interrUi)tion 
(which was submitted to for one year) before December 1875, 
the plaintiff not only liaving contested the matter in the 
Criminal Court, but liaving also prosecuted the defendants, who 
wwe punished under s. 188 of the Penal Code in June 1876. 

From tliis decree the defendants appealed to tiie High Court. 

Mr. IL C, Mendies for the appellants. 

9 

I 

Baboo Shooshi Bhoosun Dntt for the respondents. 

The judgment of the Court (Cunningham and Phinsep, 
JJ.) was delivered by 

Cunningham, J.— In this case the plaintiff’s cause of action 
is the forcible obstruction in September 1877 of a right of way 
through the defendants’ premises, which the plaftitiff alleges 
that he has peaceably and publicly used for upwards of fifty 
years. The original Court, finding that no easement was 
proved, and that any use made of the way by the plaintiff was 
permissive only, dismissed the suit. 


Mahta 

Rajuit 

MAHTil. 
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The lower Appellate Court, considering that the right of way 
two feet wide was proved, reversed the decision of the Munsif, 
, niid gave the plaintiff a decree. The objection, liowever, was 
taken, and is now urged before us in special appeal, that there 
was* no proof of enjoyment within two years before the suit was 
bronglit, and that, accoAlingly, the right was barred unler the 
4th para, of s. 26 of the Limitation Act of 1877. 

As to tliis point the Judge observes ; I do not find any proof 
that tliere was any interrnption (which was submitted to for one 
year) before December 1875.” Tliis remark appears to refer to 
tlie explanation given in the section of an “ interruption,” and 
leaves indistinct the point whether, there had been an actual 
enjoyment of the plaintiflF, or those under whom or in whose 
right he claims, within two years of the institution of ())e suit. 
TVe must, tlierefore, refer the following issues to the .lower 
appellate Court. 

1. Was the right of way In question peaceably, openly, and 
as of right, used by the plaintiff or those through whom he 
claims within two years of the institution of the suit? Sup- 
posing that it Wits not so enjoyed, and with reference to the 
alleged antiquity of the right and the observations of their 
Lordships of the Privy Council in Maharani Rajroop Koer v. 
Syed Abdul Ilossam (1), we further direct the following issue:— 

2. Is there. evidence of enjoyment on the part of the plain- 
tiff, or those through whom he claims, of such a character and 
duration os to justify the presumption of a grant or other legal 
origin of the pUintiff’s right, independent of the provisions of 
s. 26 of the Limitation Act of 1877. 

Case remanded, 

(1) L. E., 7 1. A., 240. 
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SMALL CAUSE COURT REFERENCE. 


Btfore Sir Richard Garthy Kty Chief Jutticcy md Mr, Justice PouH/ce, 

RAsAeBUK AHB'oTHiiBs (Plai^tiffO V. UAMLALL KOONDOO 1881 
, (DjsfemdamtJ.* ^ i" 

Parti&t-'Adding' Plaintiffs in Actions of Coniraet^NonJoinder-^Joinder of 
Plaintiffs after time for brinf(ing Suit has expiredy Effect of-^Co^Con* 
tractors-^ Limitation Act (*KV of 1877), ss, 20 and Prescribed 
Period "—Procedure^Suit by Members of Joint Hindu Family carrying <m 
Trade in Partnership, 

Two of the sous out of a joint Mitakshara family, consisting of a father and 
three boiis and the widow and sons of a deceased sou, and carrying on busi- 
ness in partnership, sued to recover money due on a bathchittu dated the lUh 
December 1876 ; the lust payment made and entered by the defendant being 
on the 20th July 1877. No time was fixed for payment of the money, so that 
it became payable on the date of the hatlichitta. 

The suit was instituted on the 19th July 1880, and came on for hearing on 
the 26th July, wiien an objection was taken, that all the parties who ought to 
sue were not on the recoid. On the application of the original plaintiffs the 
names of the father and the third sou were then added, and the plaintiffs were 
described as surviving partners of the deceased son. At the time the addi- 
tional plaintiffs were made parties, the suit was, as re^gurds them, barred by 
limitation. 

Held, that the additional plaintiffs wore rightly made jmrties to the suit, 
notwithstanding that the suit was, as fur as they were concerned, barred. 

In actious of contract it is the light of the defendant, if he takes the objec- 
tion in proper time, to insist u])on all the persons with whom he contracted 
being joined us plaintiffs, and if, after the objection has been raised, the. 
plaintiff proceeds with the suit without taking stejis to add the person or 
persons whose nonjoinder has been objected to, and the Court finds that the 
objection is well founded, the suit must bo dismissed. 

That, inasmuch us the original plaintiffs could only enforce their claim in 
conjunction with the added plaintills, and the added plaintiffs were barred 
by s. 22, of Act XV of 1877, the claim of the original plaintills was also 
burred. , 

Boydonath Bag v. Grish Chunder *Roy (1) dissented from. * 

* Case referred for the opinion of the High Court under s. 7, Act XXVI 
of 1864, by II. Millet, Esq., and Baboo Koonjo Lull Buuerjee, the First and 
Becoud J udges of the Calcutta Small Cause Court. 

(•1) I. L. R., 3 Calc., 26, 
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That the suit, if all the plaintiffs had originally joined in suing, would not 
have been barred by s. 20 of Act XV of 1877. The words “prescribed 
period " in that section meaii, not the period prescribed for the payment^f 
the debt, but the prescribed period of limitation. 

There is no equity, but often much injustice, in allowing one joint-contrac- 
tor out of many to sue a defendant, notwithsflinding an objection Uy made 
by the latter ; and the Courl has no right to allow one contractor to recover 
under such circumstances, *thougU he may no doubt afterwards adjust the 
sum whicli he i;pGOvers with his co-contractors. 

As between the inen\bera of a joint family, any one or more may be 
authorized by the rest to act as their agent oV agents in any business trans- 
action; but when a joint family or any members of it carry on a trade in 
partnership, utid contract wnth the outside public in the course of that trade, 
they have no greater privileges than any other traders. If they are really 
partners, they must be bound by the same rules of law for enforcing their 
contracts in Courts of law as any other partnership. 


The facts of tliis case fully appear from the referring^order, 
whicli was as follows : — 

‘‘ This suit was originally instituted against the defendant ou 
the 19th July 1880. It is based upon a hatcliiita dated the 2ud 
Pous 1283, corresponding with tho llth December 1876, for 
recovery of Rs. 529-1 us principal atid interest. The suit was 
originally instituted by Ramsebuk and Sewrutton Chand, 
residing in Calcut^ta, describing themselves as carrying ou busi- 
ness under the firm of Sew Churiilall Luchinoiulseu. The case 
came on for hearing before the First Judge, on the 26th July 
last, when the defendant pleaded misjoinder of parties, though 
properly speaking, it ouglit to have been nonjoinder of parties. 
Accordingly/ on the application of the first two plaintiffs on the 
record, the names of the other two plaintiffs. Sew Churnlall and 
Bhogowandeen, were added, with the additional description of 
surviving partners of Luchmondeen, tlie name and style of the 
firm Sew Churnlall Luchmondeen being still retained. These 
parties were^ added, subject to the objection tl;eu taken by the 
defendant, Ipve being granted to him to raise tlie same objec- 
tion at the hearing. Sew Chuhilall is the father of the other 
plaintiffs, one other son, Luchmondeen, having died some four 
years ago. At the time the new plaintiffs were added, the suit 
. as regards them was barred by limitation. The First Judge 
being of opinion that the suit in this fdrm could not proceed, 
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dkimissed it. Against tins decision an application for a new 
trial was filed^ and admitted by us. Treating the new trial suit 
As a fresh one, the defendant put in the following pleas : — Deny 
plaintiff’s right to sue, limitation, and never indebted. No plea 
was recorded on the g^und of nonjoinder of parties. With 
the dlfcnce thus fecorded we have tried the suit de novo. So 
far as we could understand the nature o£ the objection touching 
the plaintiff’s right to sue, it was based on the ground of the 
names of the two last joined plaintiffs, Sew Churnlall and Bho- 
gowandeen^ being added after their right to institute the suit 
was barred by limitation, and the two other plaintiffs being 
legally incompetent to maintain the suit, and the names of the 
heirs of Luchmondeen not beiiig added as plaintiffs. We are 
of opinion, that the persons who have been joined together as 
plaintiffs are prmd facie the proper parties to maintain the suit, 
as they are the persons who are interested in the subject-matter 
of the suit, and with whom virtually the original contract was 
made by the defendant. As regards Luchmondeen’s heirs, his 
widow and apns not being made parties to the suit, we do not 
consider it absolutely necessary that they should be impleaded 
either as plaintiffs or defendants : Firstly y because even if the 
widow, under the Mitakshara law which governs the case, had 
a right as well as her sons, they were membe^s of a joint undi- 
vided Hindu family living in commensality (where each mem- 
ber acts as an agent for the others), and were fully represented 
by the surviving partners, wlio, when there is a change in the 
partnership, are the proper persons to sue and be sued in res- 
pect of all contracts made by or with the firm (Lindley on 
Partnership, 4th Edition, p. 490). Secondly y because, in the 
absence of a statutory provision, this has been the procedure 
in such suits recognised by the existing practice of this Court. 
We have next to consider whether the suit of tlie two first 
plaintiffs is also barred. We are satisfied that the law never 
intended it to be so. The very words of s. 22 of *Act XY of 
1877 are quite against such a cons'truction. The words of the 
section are : the suit shall, as regards him, be deemed to have 
been instituted when he was so made a party.” This is very 
plain language, obvbusly meaning that it is not intended to 
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1881 afifect a plaintiff who has instituted Ills suit within time. This 
Baubbbdk is the view taken by Mr. Justice Markby in Boydonath Bay t. 
iiAin'.AT.T , Orish Chunder Roy (1) of the identical words in s. 22 of Act 
Koosdoo. which have been re-enacted by s. 22 of the pre- 

senhLimitation Act, though it is true, Prinsep, J., differed from 
him. Another point has-been raised by the defendant’s plhider. 
He argues, that as the payments were not made within the pre- 
scribed period for payment, this snit is even against all the 
plaintiffs barred by ‘limitation. The hathohitta on which the 
suit was brought is for Bs. 460-8, and is dated the llth Decem- 
ber 1876 (2ud Pons 1283). The payments made and entered 
by the defendant in it were as follows : — 

2iid January 1877 (19th Pons 1283) ... ... Bs. £0 

nth April 1877 (30th Choitro 1283) ... .. Bs. 40 

20th July 1877 (6th Srabun 1289) Bs. ^ 


Total Bs. 130 

“ The suit was instituted on the 19th July 1880, only one 
day within time if the last payment on the 20th July 1877 gives 
rise to a new period of limitation. 

“No time is fixed for the payirfent of the money, so it 
becomes due on the date of the hathchitta, viz., the llth Decem- 
ber 1876. The argument is, that the words in s. 20 of Act XV 
of 1877, “ before the expiration of the prescribed period ” refer, 
not to the prescribed period of limitation, but to the period pres- 
cribed fur the jiaymeut of the debt. This argument is derived 
from the fact th^t, in other sections of the Act, the words used 
are, “ before the expiration of tlie prescribed period for the suit ” 
(s. 19), or “ in computing the period of limitation prescribed 
for any suit, appeal, or application ” (s. 12), or some such words ; 
and that accordingly “ the prescribed period ” in s. 20 does not 
mean the prescribed period of limitation, but the period pres- 
cribed for th^ payment of the debt. In our o|Huion, however, 
they mean (he prescribed period of limitation, although tba 
section does not expressly refer to suits. Beading s. 20 
together with s. 4 of the Act, which is the section that pres- 
cribed the different periods of limitation for different descrip- 
(1) l.L.B.,3Calo.,26. 
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* * * 

tioim of buUb, the worda “ prescribed period ” in B. 20 have, 1881 
vre think, reference to s. 4 and the second schedule of the Act. Bsusamnc ' 
^he words prescribed period ” alone are obviously used for bavuu. 
the purpose of couoUeness, as it will be found that they are 
similarly used in illustration (5) of s. 4 of the Act, while there 
can belittle doubt* about theii>mesuiug in the illustration refer* 
red to; We may further remark that Mr. Ninian Thompson 
has also put a similar construction upon the samo words used 
in s. 20 of Act IX of 1871 (vide page 17 of his supplement to 
a commentary on Act XIV of 1859). Again, if the argument 
of the defendant’s pleader is a sound one, s. 20 will only apply 
to debts payable at some date subsequently to the date on 
which they were contracted, and not to debts payable on de- 
mand. Indeed, payments made in respect of a debt to become 
due, would not be a payment of a debt. If money is borrowed 
on the 1st January, and it is agreed that it shall be repaid on 
the 1st February, strictly speaking there is no debt till tlie let 
February. Then again it could not give rise to a new period 
of limitation, for the limitation would run, not from tite date of 
payment, but from the date the debt became due, such as the 
1st February. In other words, if the argument is a good one, 
the section is wholly infructuous. Such cannot, we think, have 
been the inteution of tiie Legislature. We have next to decide 
whetlier tlie two plaintiffs who instituted this suit can recover 
judgment agaiust the defendant for the entire claim. We are 
of opinion, that either as partners, or os members of a joint 
undivided Hindu family, they have a right, at l8!i|t to some por- 
tion of the money sued for, though what that proportion is we 
cannot decide. We see, however, no reason why the two plain- 
tiffs who originally instituted the suit should not succeed in res- 
pec;^ of tlie entire claim. We are of opinion, that each member 
of a joint undivided Hindu family, and every partner of a part- 
nership, is an agent for tlie other members or partners. A firm 
BO constituted in the name under which a suit ts originally 
brought and maintained, represents the whole family. A joint 
undivided Hindu family is a little commonwealth, in which every 
member works for the common good. The earnings and the 
acquisitions of propetty by each member, wherever made, are the 
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earnings and acquisitions of the whole family, and their in* 
terests in all respects are identical ; and if tlie members ai'e 
individually capable of acquiring property for the use of tlie 
whole family, they can certainly sue and be sued iiidividualiy. 
The two partners or plaintiffs, at the time they instituted the 
suit, were alone in Catcutta, and the two o'thers in Lucknow. 
In one sense, therefore, these two partners can fairly say that 
they alone carried on the business in Calcutta in the name of 
the firm, quite irre*spective of the two other partners, and in 
point of fact they actually did so ; they, therefore, sought to 
recover the money in the name of the firm, which included all 
the partners, in respect of an entire and indivisible contract. 
The Court has power, under s. 26 of the Civil Procedure Code, 
extended to this Court, to give judgment for one or more of the 
plaintiffs who may be entitled to relief ; and under s. 32 of the 
aforesaid Code, we can also strike out the names of any plain- 
tiff who may have been improperly joined. Tlie hathchitta 
given by the defendant to the plaintiff Bamsebuk was joint, 
and did not specify shares ; the money due under it was pay- 
able collectively, and not distributively ; and as the defendant 
has no defence on the merits, we are of opinion that, in the 
interests of justice, there should be a judgment for the two first 
plaintiffs who instituted the suit, for the whole amount of the 
claim. Botn sjdes have asked ua to* refer certain questions to 
the High Court, and as we think that they are important, we 
are quite willing that they should be referred to a higher tribu- 
nal. The questdons referred, which are in nearly the same lan- 
guage as those given to us by the defendant’s pleader, are: — 

1. Whether, upon the findings arrived at by the Court, the 
claim of the plaintiffs is barred, because the names of the two 
plaintiffs were added to the plaint after the suit as against t[iem 
was barred ?| 

“ 2. Whether the Court, on the application of the first two 
plaintiffs, bad power to add the names of the third and fourth 
plaintiffs, the defendant having objected that the suit, so far as 
the third and the fourth plaintiffs were concerned, was barred ? 

3. Whether or not the suit is not altogether barred, having 
regard to the terms of s. 20 of tlie Indian Lioiitatiou Act of 1877 ? 
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4. Whether the first and second plaintiffs^ having by their 
own application made the third and fourlli plaintiffs parties, can 
ask the Court to give them (tlie first and second plaintiffs) a 
judgment separately from the third and fourth plaintiffs? 

5. Cau the Small Cause Court enter into the equitaUe 
rights of the plaintiffs as between themselves? or is not the 
Small Cause Court a Court of Equity for defendants only in 
terms of s. 25 of Act IX of 1850, by which legal claims or 
demands are permitted to be brought into dourt with permis* 
sion to the defendants to plead equitable defences ? 

6. Whether the view taken by the Court of the right of 
the plaintiffs as joint members of an undivided Hindu family, or 
as members of a trading partnership re their debtor, is correct ? 
Contingent upon the opinion of the Higli Court our judgment 
is for tl^ full amount sued for in favor of the two first plaint- 
iffs alone, and the suit is dismissed as agaiust the last two 
plaintiffs.” 

Mr. R, Allen for the plaintiffs, — The suit is not barred with 
respect to the original plaintiffs. Section 22 of Act XV of 
1877 only provides tliat the suit should be barred with respect 
to the party joined. This would not affect the original plaint- 
iffs, as the right still remained in the others, thhugh jblie remedy 
was gone ; Boydonath Bag v. Grish Chunder Roy (jjf, which was 
decided on similar words in s. 22 of Act IX of 1871. [Gauth, 
C. J. — Then a plea of nonjoinder would be of no use.} It is 
practically done away with, .it only entails •adjournment. 
[Garth, C. J. — The defendant may have a right of set-off, 
which possibly he would not be able to avail himself of, unless 
all the plaintiffs were joined. Pontifex, J. — Must' there not 
be a proper institution of a suit to save plaintiffs from being bar- 
red by limitation— just as an incomplete acknowledgment is not 
sufficient— and can the suit be said to be properly instituted, 
unless all the parties who ought ^to be plaintiffs are before the 
Court?] The suit is sufficiently cdmplete to save the bar of 
limitation; the whole debt is due to each of the plaintiffs, and if 
oue is allowed to recover, there is no injustice done to the 

(k) IvL. R., 3 Calc., 26. 
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1881 defeudant. Section 26 of Act X of 1877 provides, that the Court 
Bambbbue may give judgment for such one or more of the plaintiiFs as may 
Bamlall be found entitled to relief. This section is made applicable to^he 
Koondoo. Small Cause Courts. [Pontifbx, J.— Here the 

added plaintiffs were only before the Court for the purpose of 
being dismissed as beihg barred«] It is submitted they are be- 
fore the Court in a suit, and the Court could act under s. 26. 
Then it is submitted, the original plaintiffs can sue as agents 
for, and on behaff of, the other members of the joint family. 
[PoNTiPEX, J. — If you put their right to sue on the ground 
of their being a Mitakshara family, you must show that a 
kiirta may sue alone without joining the adults.] The original 
plaintiffs are agents of the other members ; they are tlie only 
members residing in Calcutta: it is submitted they can sue 
alone: Qocool Doss v. Tejram (1), decided on the 24th January 
1879 by Wilson, J, [Pontifbx, J,— That was only as to 
surviving partners.] See Kelsal v. Gopaul Doss (2). These 
plaintiffs can bind the others, therefore, they can sue alone. 
See Lindley on Partnership, 491 ; Agacio v. Forbes (3). 
Under s. 20 of Act XV of 1877, the original plaintiffs are 
not barred, the words prescribed period ” mean the prescribed 
period of limitation, not the period fixed for payment of the 
debt. The contrary has been decided iu Tariney Churn 
Nundy v. Shaikh Abdur Rohoman (4) ; but that construction 
would make the section useless and unmeaning, as the learned 
First Judge shows iu the reference, aud it is submitted that 

decision is uoff correct. 

( 

Mr. Piffard for the defendant was not called on. 

The opinion of the Court was delivered by 

Garth, C. J.— Before answering seriatim the questions 
referred tS us, I think it necessary to explain what I consider 
to be the law with regard to the nonjoinder of plaintiffs in 
actions of contract. Tiiisi, explanation will of itself afford an 
answer to most of the questions referred. In actions of con- 
tract, it is the right of the defendant^ if he takes the objection 

(1) Unreported. (3) 14 Moore's P. G., 160. 

(2) 1 Taylor and Bell, 338. (4) »2 G. L. 11., 346. 
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iu proper time^ to insist upon all the persons with whom he 
contracted being joined as plaintiffs ; and ifi after the objection 
has^)een raised^ the plaintiff proceeds with the suit without 
taking steps to add the person or persons whose nonjoinder 
has been objected to^ and the Court finds that the objection is 
well founded^ the airit must be dismissed. It is for this reason 
that the nonjoinder of plaintiffs in an action of contract has 
always been a plea iu bar; and the justice of the ruje is manU 
fest. If a defendant is sued by one only of liwo persons with 
whom he has contracted^ he may have a set-off, or any other 
defence against the two^ of which he could not avail himself 
as against the one only ; and besides this, the defendant ought 
always to be iu a position to recover his costs, if be succeeds, as 
against all the parties with whom he contracted. In the present 
case the, two original plaintiffs yielded at once to the defend- 
ant’s objection ; and the Court very properly, upon their appli- 
cation, allowed the two other plaintiffs to be added. But then 
the 22ud section of the Limitation Act presented a new diffi- 
culty to the plaintiffs, and upon this the main question in the 
case depends. In England, since the passing of the Common 
Law Procedure Act of 1852, the amendment might have been 
made, if the Court tliouglit proper, so as to protect the claim 
of the plaintiffs from limitation, because, aftei’ the amendment, 
the suit would be considered as having been commenced by all 
the plaintiffs at the time when it was first instituted. If the 
Court had reason to believe that all the plaintiffs had not been 
joined for some improper motive, the amendment would be 
refused ; but if it considered that the nonjoinder was a bonA 
fide mistake, the amendment would be made, for the express 
purpose of protecting the plaintiffs’ rights, and of preventing 
the Limitation Act from working injustice. (See Lahin v. 
Watson (1), Brown y. Fullerton (2), and cases tliere cited •at 
p. 556 of the Report.) But the policy of the Legislature iu this 
country has been to make the law of limitation much more 
strict than in England, and to take aWay, as far as possible, any 
discretion from the Courts to modify its strictness. The pro- 
visions of s. 22 of the Limitation Act seem to have been passed 
* (1) 2 Or. & M., 685,. (2) 13 M. & W., 556. 
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J 881 with the avowed object of preventing such amendments being 
Ramskbus made in such a way as to relieve the plaintiffs from limitation ; 
KAMLA^fL nud the effect of those provisions in such a case as the preteut 
Koondoo. render the ameiidmeiit virtually useless to the original 
plaintiffs. If those plaintiffs cannot enforce their claim without 
joining the additional plaintiffs, and the* additional plaintiffs 
are barred from enforcing it by t]i6 law of limitation, it is 
obvious that the suit must fail. The lower Court seems to 
have supposed, that the original plaintiffs ought in equity to 
succeed, although their co-contractors may be barred. But 
this would be directly at variance with the rule of law, which 
requires that all co-contractors should join in such a suit, and 
it would place it in the power of one or more of several plaint- 
iffs (co-contractors) to render any objection by the defendant 
on the ground of nonjoinder ineffectual ; because, by t^ringing 
their suit at the very last moment, to save limitation, they 
might always prevent their co-contractors being usefully joined, 
and so secure the judgment of the Court themselves to the exclu- 
sion of their co-contractors. W e have been referred in the course 
of the argument to the case of Boydonath Bag v. Grish Chunder 
, Roy (1), in which Mr, Justice Markby appears to have held, 
that, under circumstances similar to the present, the two original 
plaintiffs would* be entitled to a decree, though their co-coii- 
tractors barred. I confess I cannot understand, nor agree 
with that decision ; and if Mr. Justice Frinsep had concurred 
in that view, I should have thought it right to refer the 
question to a Full Bench. But as 1 understand, Mr. Justice 
Frinsep decided the appeal upon another ground. Of course, 
if in this case it had been found in the Court below as a fact, 
that the contract was made between the defendant and the two 
original plaintiffs only, there would be no difficulty in de^ciding 
in *their faf or, because then the joinder of the two other plain- 
tiffs would only have been a misjoinder, which by s. 31 of the 
* Code of Ctvil Frocedure is uev^r now fatal to a suit (2). That 
• section is a reproduction of 8. 19 of the Common Law Frocedure* 

(1) I. L. Hi, 3 Calc., 26. tended to the Presidency Small Cause 

(2) Section 31 of the Civil Froce- Courts.-* Bep. note, 

dure Code has, however, not been cs- ^ ^ 
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Act^ I86O5 and applies (for good reasons) to cases of mUjoinder 
only. There can never be any injustice in allowing too many 
phintiffs to sue together, 6r in allowing them to frame their 
suit either jointly or severally, or in the alternative, because 
the defendant in such a case can always set up diffeigsut 
defences against different plaintiffs, and is in a position to 
obtain bis coats from all or any of them, against whom he may 
succeed. The Court can always dismiss a suit .against one 
or more plaintiffs without difficulty or injtistice, and without 
incurring any of the objections which are applicable to 
the case of nonjoinder. Thus, for instance, suppose that 
three persons. Ay /?, and C, sued D upon a contract, and jD’j 
defence was, tliat he made the contract with A and B alone, and 
that as against them he has a set-off. Then, if all the three 
plaintiffs succeeded in proving their case against the defendant, 
he would be defeated, because, as against the three, he would 
liave no right of set-off. But if, on the other hand, the defend- 
ant proved that he made the contract with A and B only, the 
suit would be dismissed as against (7, and D would probably 
get his costs against him ; but as regards A and B the question 
of set-off would be tried, and the defendant would succeed or 
not according as he proved that plea. This is the reason why 
both by the Common Law Procedure Act 'of 1860 and the 
Indian Code of Civil Procedure, misjoinder of ^plaintiffs can 
never be fatal to a suit, tliougU nonjoinder of plaintiffs may. 
Now, as I understand, the lower Court has found in this 
case, that all the four plaintiffs were partiiersiiu the concern, 
and that the defendants contracted with all jointly, and it is • 
difficult to see how upon the facts the Judges could have come 
to any other conclusion. The assets of the firm were the joint 
property of all the partners ; the firm was conducted with their 
joint monej'S ; and the business appears to have been carried on 
by the acting pariners on behalf of all the four. If I con- 
sidered that there was any room for doubt ns to this point, I 
should be disposed to send the case back to the Court below to 
have it reconsidered ; but as the original plaintiffs declined to 
raise that question upon the defendants’ objection, I think, that 
if the case went bacl^ it could only be at the plaintiffs* cost. 

106 
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Having thus explained what I consider the law to be as applica- 
Bamsebuk t|jQ case, I will proceed to answer the questions referred 
IUmlali^ tou8 5em#2m:— • 

1. I think that the claim of the original plaintiffs is barred, 
beeause they can only enforce their claim in conjunction with 
the other plaintiffs, andUhe other plaintiffs aVe barred by s. 22 
of the Limitation Act. 

2. It woe in the discretion of the Court to add the names 
of the third and fourth plaintiffs, and 1 think that, under the 
circumstances, they were right in so doing, 

3. The suit, in my opinion, would have been in time if all 
the plaintiffs had joined in the first instance. I quite agree 
with the learned Judges of the Small Cause Court that the 
words “ prescribed period*’ in s. 20 means, not the period pres- 
cribed for tl»e payment of the debt, but the prescribed peyiod of 
limitation. We were referred to the case of Tariney Churn Nundy 
V. Shaikh Abdur Rohoman {l\in which a contrary view appears to 
havebeeu entertained; and if it was necessary for the purpose of 
this case, we should refer the point to a Full Bench. But 
having regard to our judgment upon the other point, it is not 
necessary, 

4. For the reasons already given, I think tliat the first and 
second plaintiffs a^e not entitled to the judgment of the Court. 

5. There ^s no equity, in my opinion, but often much 
injustice, in allowing one joint contractor out of many to sue 
the defendant, notwithstanding au objection duly made by the 
latter; and the* Court has no right to allow one contractor to 
recover under such circumstances, though he may no doubt 
afterwards adjust the sum which he recovers with his co-con- 
tractors. 

6. As between the members of the joint family, any one or 
more may, |f course, be authorized by the rest to act as their 
agent or agents in any business transaction ; but when a joint 
family, or miy members of it, carry on a trade in partnership, 
and contract with the outside public in the course of that trade, 
they have no greater privileges than any other traders. If 
they are really partners, they must be bound by the same rules 

(1) 2 C. L R., 346. . 
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of law for enforcing tlieir contracts in Courts of law as anj 
Other partnership. The defendant will have the costs of this 
reference. 

Attorney for the plaintiffs : Mr. Hart 

* 

Attorney for the defendant : Mr. E. 0. Moses. 


APPELLATE CIVIL. 


Before Mr. Justice Morris and Mr. Justice Tottenham. 

DWARKANATH PAL and others (Defendants) 7;. GRISFICIIUNDBR 
, BUNDOPADHYA and others (Plaintiffs).* 

. Suit to cancel Vnderteuures^Pariies^Act XI of 1859, s. 37. 

On the 13th January 1871, A and B purchnsod an estate sold for arrears 
of Government revenue. The original proprietors asserted their right to col- 
lect the rents of a portion of the property by virtue of Iiolding two shik- 
mi talooks and a howla tenure. This right was affirmed by the High Court 
in April 1875, B had previously sold his interest to C. On the 29th May 1876, 
A created a patni of his eight annas in favor of J) an^ B, and on the 4th 
July 1876, C purchased all the riglits of the original proprietors. On the 
18th January 1877, A sued under Act XI of 1859, s. 37, to cancel or vary 
the tenures, making the original proprietors, C, and various tenants defend- 
ants. C objected that A had no right of suit or cause of action, as he had 
parted with all his rights to D and E; and that as In's entire interest in the 
estate was only eight annas, he could not sue to cancel a part*only of the sub-, 
tenures. D and E then applied to be added as parties, and were made {ilaintiffii. 

Held, that A had no cause of action, as he had previously j)arted with all 
Ids rights as zemindar, to cancel these tenures in favour of D and E, nor 
couliD and E sue, as they were not “ purchasers of an entire estate.” That 
A having no cause of action it was not competent to the lower Court to add 
D and E as plaintiffs, and so introduce a right of action which did not pre- 
viously exist ; and « 

• 

• Appeal from Appellate Decree, No. 1391 of 1879, against the decree of 
J. C. Geddes, Esq., Judge of Tippera, dated the 29th March 1879, affirming 
the decree of Baboo Uma Churn Kastogiri, First Subordinate Judge of that 
District, dated the 19th February 1878. 
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That, CTOQ on the assumption that D and E were properly made plaintiffs, 
the lower Appellate Court should have taken into consideration certain 
admissions made by them as to the existence of the undertenure, both beffhre 
and after the Government sale. • 

Sreemunt Bam Dey v. Kookoor Chund (1 j followed. 

Mb. Jackson and Baboo KaslA Kant Sen for the appellaut. 


Baboo Srinath Doss and Baboo Bykuni Nath Doss and Mun- 
sliee Serajul Islam for the respondents. 


The facts of tliis case sufficiently appear from the judgment 
of the Court (Morris and Tottenham, JJ.), whicli was. 
delivered by 

Morris, J. — Tliia suit was instituted by one Grish Chunder 
Bundopadhya, ono of two auction-purchasers, who, on the 13th 
January 1871, jointly j)urchased the estate, Talook Sributso 
Doss, when it was put up to sale for arrears of Governrnept 
revenue on the default of the proprietors, Raj Coomar Bose and 
Dino Nath Bose. After their purchayo, the auction-purchasers 
found themselves unable, in four villages of the property, to 
realize rent direct from the ryot-cultivators, owing to the opposi- 
tion of the former proprietors, the Boses, wHo asserted their 
right to collect t|ie rent iff virtue of lioldiiig certain interme- 
diate tenures in the shape of two shikmi talooks and one 
howla tenure. ' Various suits for rent Avere instituted against the 
ryot-cultivators, either by the Boses as plaintiffs, in which the 
auction-purchasers intervened, or vice versa by the aucliou'pur- 
chasers as plaintiffs, in which the Boses intervened. The liti- 
gation was carried up to the High Court, and the final result 
in April 1875 was to establish tlic existence of these under- 
tenures and to declare the right of the Boses to collect the 
rent from tlie ryot-cultivators. But in February 1875, or rfbout 
a month aiftl-a-lialf before this decision, Brijnath Roy, the 
coparcener of Grisli Chunder Bundopadhya, sold liis interest in 
the property to certain persons, \thomay be called generally the 
Pals. Then, on the 29th May 1876, Grish Chunder Bundo- 
pudbja created a patui of liis eight annas share of the pro- 


(1) 15 W. R., 481. . 
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perty in favor of two persons, Kail Coomar Dntt and Nil 
Komul Dutt; and on tlie 4th July 1876, one of the Pals, the 
appellant now before us, purchased, under a deed of sale of that 
date, all the rights and interests of the Boses in the tliree inter- 
mediate tenures which they set up. The effect of the last pur- 
chase was, to throw the estate practically into the hands and 
under the control of the Pals; and hence, on the 18th January 
1877, Grisli Gliunder Bundopadliya brought the present suit to 
cancel or avoid these subordinate tenures. lie made defendants 

e 

the Boses, the Pals, and the various tenants whose rents he had 
failed to recover in the previous rent-suits. 

The principal defendant, No. 3, who is the present appellant, 
at once objected that Grish Chunder Bundopadiija had no 
right of suit or cause of action, as he had parted with all his 
rights to the [latnidars. Nil Komul and Kali Coomar Dutt; and 
further that as his entire Interest in the estate amounted to an 
eight-anna share, he could not sue to cancel a part only of these 
subordinate tenures. lie took other objections, wliicb it is not 
necessary now to mention. But the result of the first objection 
taken in bis written statement was, that the jiatnidars, Nil 
Komul and Kali Coomar Dutt, made an application to the Court 
to be added as parties to tlie suit, Jind to this the Court acceded 
by an order dated April 2lst, 1877. The suit was then tried 
on its merits, and the Subordinate Judge <lismisseil the claim of 
Grish Chunder Bundopadliya witii costs, but gave a partial 
decree in favor of the patnidars, dismissing their claim in respect . 
to the two sliikrni talooks, but directing the Cancellation of 
the howla tenure. Against this order Grish Chunder Bundo- 
padhya and the patnidars ap|)ealed, and a cross-appeal against 
the decision regarding the howla was preferred by the defend- 
ants., The District Judge dismissed the appeal of the defend- 
ants, and decreed the claim of the three plaintiffs in full, and it 
is this order which forms the subject of the present appeal. 

Three points are urged befor,e us in this appeal that 

as Grish Chunder Bundopadliya, who instituted the suit, had no 
cause of action, he having previously parted with all his rights 
ns zemindar, to cancel these tenures in favor of the patnidars, 
Kali Coomar aud Nil Komul Dutt : his suit ought to have been 
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^881 at once dismisfietl. ‘ Second, that, when no right of action lay in 
]>wABKA- Grrish Chunder Bundopadhya, the Court could not add the patni- 
V. ^ dars ns plaintiffs to tlio suit, and so introduce a right of action 
CnuNDKB did not before exist ; and thirds that even on the assumption 

MDHYA patnidars were properly made co-plaintiffs, the lower 

Appellate Court should have kikeii into consideration certain 
admissions made by them as to the existence of these under- 
tenures both before and after the Government sale of the 

t 

property. 

We think tliat, on all these points, the appellant must succeed. 
On the first point the Judge considers tlie Subordinate Judge 
to be in error in holding Grish Chunder Bundopadhya, by bis 
assignment of his rights as zemindar to the patnidars, to have 
no longer any right to deal witli under-tenants of those patni- 
dars; and the reason he gives is this : The grantor of ,a patni 
is bound to warrant his patnidars In the enjoyment of his patni 
as granted ; and the zemindar has a right to see that there are 
assets available to tlie patnidar, wherewith the patnular may meet 
his half-yearly liability.” But there appears to be some confu- 
sion of thought in this argument. There is no question that the 
patnidars received the property covered by the patni lease in 
exactly the same state as the zemindar had held it. And if the 
j)atnidar8 could not meet their half-yearly liability, — that is, pay 
the rent reserved,— the course for the zemindar to pursue was, 
not to bring suits against under-tenants, which tlie patnidars alone 
have the right to bring, but to enforce their liability by bring- 
ing the patni to sale under tlie provisions of tlie patni law. 
That the patnidar alone can bring a suit such as the present; 
and that the zemindar having given away his rights in patni 
cannot do so, has been expressly declared by a Bench of this 
Court in the case of Sreemnnt Ram Dey v. Kookoor Chun(l{\), 
Their Lordt^iips say ; think tlicre is no doubt whatever 
that an auction-purchaser can sue witliin twelve years of the date 
of his purchase to recover any laud that was originally included 
within the estate sold for aiTcars of revenue. When he created 
a patni in favor of the present plaintiff, it is quite clear that lie 
could not sue to auuul an uudertenure withiu that patni, and 
(1) 15 W.Il.,481. . 
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that no one but the patnidau could do so.” From tliis the 
second point taken in appeal follows, as a necessary consequence, 
vii,f that when Grish Ghuuder Bundopadhya had no ri<rht of 
action against the defendants, he could not mend his case by 
joining as parties to the suit other persons, the patnidars, wlio 
had a right of actiofi against them. 

But, independently of these considerations, it seems to us that 
the plaint was bad on the face of it, and ought to* have been 
dismissed. Wo understand the suit to be* one brought by an 
auction-purchaser to avoid certain undertenures under tlio 
provisions of s. 37, Act XI of 1859. No doubt, the plaintiff 
alleges that these uudertenures are fictitious, and have been set 
up in fraud simply to deprive the auction-purchaser of the 
benefit of his purchase ; but clearly this allegation cannot be 
main tabled in the present suit. It was an allegation which 
ought to have been made, and doubtless was made, in the various 
suits for rent to which the present plaintiffs and defendants 
were parties. The effect of these suits was to declare the Boses 
entitled to collect the rent. Decrees were passed on the basis 
of the proof adduced by the Boses that, as undertenure holders, 
they had previously collected the rent. The only ground, 
therefore, on whicii the plaintiff could bring this suit was tliat 
stated by him In the latter portion of his plaint, viz,, that none 
of these subordinate tenures were created at thp time of the 
Permanent Settlement and comprised within the talook (Sributso 
Doss), and that the present talook devolved on him free from 
all encumbrances.” This being so, we are of opiuien^ that neither 
Grish Chunder Bundopadhya as one of the original auction- 
purchasers, nor subsequently the patnidars to whom he assigned 
his rights, could bring this suit, inasmuch as, in the language of 
s. 37,^Act XI of 1859, they wore not purchasers of an entire 
estate.” By their own showing they purchased only an eight- 
anna share. Before proceeding, therefore, to avoid uuder- 
tenures comprised within the cstjite under the power granted to 
them by that Act, it was necessary to join the cq^urchaser as 
co-plaintiff in the action. But admittedly the co-punftmser, who 
is now, as fouud by the District Judge, represented by the Puls, 
of whom the present aitpellaut is one, refuses to do anything of 
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18^ the kind. This section of the Act is of a penal character. It 

Dwabka- presses hardly upon persons who may have rights of long stand- 
V. iiig, and was enacted simply for the purpose of protecting fhe 
Cjiunder Government revenue. It must, therefore, be construed strictly. 
J^tuv^a' But just as the law vests “the proprietor” of an estate with 
power to measure the hfnda of such estate, and our Courts have 
repeatedly held that no sharer only can be treated as a proprie- 
tor to enforce this right, so here we think we must hold that one 
of two joint auction-purchasers, who, without the consent of his 
co-sharer, brings a suit to avoid undertenures within the estate 
purchased by them, cannot be recognised as an “ auction-pur- 
chaser of an entire estate ” within the meaning of s. 37 of the. 
Act, 

On all these grounds, therefore, we reverse the judgment of 
the Court below, and dismiss the suit of the plaintiff wi^h costs 
in all Courts. 

Appeal allowed. 


CRIMINAL REFERENCE. 


Before Justice Pontifex and Mr, .yustice Field, 


1881 

March 9. 


THE EMPRESS v, NUDDIAR CHAND SHAW, Accused • 


Excise^Sale by wholesale’^ Sale by Sermnt^Beng, Act Vll of 187S, 
ss, 15, and 60. 


A sale of molo than twelve quart bottles, or two gallons of spirituous or 
fermented liquors of the same kind, made at one transactiou,/ is a sale by 
wholesale. 

Quaere.— Whether a sale of twelve quart bottles of one kind of liquor, and 
three quart bottles of another kind, at the same time, comes within the 
prohibition in the explanation clause of s. 15. 

The licensea retail vendor himself is the only person liable to conviction 
under s. 60. 


This was a reference made to the High Court under s. 296 of 
the CrimkiUl Procedure Code. 

* Criminal Reference, No. 33 of 1881, firom the order of J, F, Grant, Eiq.. 
Sesiions Judge of Hoogbly, dated the SSth Februfury 1881. 
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One Nuddiar Chand Shaw, a servant of a licensed retail 1881 
vendor of imported liquors, sold to an informer, twelve quart EMpajssB , 
bbttles of beer and three quart bottles of brandy (the sale of Nuddiab 
the two sorts of liquor being completed in one transaction). On Saw? 
these facts being proved, the Joint Magistrate of Howrah /jon- 
victedNuddiar Chand of an ofljpnce under s. 60 of Beng. Act VII 
of 187S for. having sold excisable imported liquor by wholesale, 
and sentenced him to pay a line of one hundred rupees. ^ 

On the case coming up before the Sessibns Court, the Judge 
was of opinion that the* facts proved, did not amount to an 
oflence under s. 60 of the Act, for that the sale of two distinct 
quantities of difierent liquors, although in total exceeding two 
gallons, did not amount to a wholesale sale within the meaning 
of the Act. He further added, that the transaction was one 
which^was prohibited by s. 15 of the Act and by the conditions 
of the license held by the convicted person’s employer, and as 
such, would be punishable, under s. 69 of the Act, with a fine 
of Rs. 50 ; but the offence could not bo brought under s. 60. 

He further was of opinion that the conviction was bad, inasmuch 
as it had been had upon the servant of the vendor, whereas the 
last clause of s. 59 made the vendor alone responsible. Ho 
therefore refeiTed the case for the opinion of the High Court, 

No one appeared at the hearing. 

The opinion of the Court (Pontifex and F^eld, JJ.) was 
given by 

Pontifex, J. — The accused has been convicted under s. 60 of 
"The Bengal Excise Act,” VII (B. C.) of 1878. .This section 
enacts that “every licensed retail vendor who sells by wholesale 

shall be liable for every such pffence to a 

fine not exceeding two hundred rupees.” 

THe Sessions Judge is of opinion that the conviction is bad : 

(1) because the sale of twelve bottles of beer and three bottles 
of brandy at the same time, is not a sale by wholesale ; and (2) 
because the person convicted ’is not a retail vendor, but the 
servant of such a vendor. *'**^V^ 

We think that the Sessions Judge is right in his view of the 
law as to the second point. 


107 
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As to the first point, there is more room for doubt. Under 
s. 15 of The Bengal Excise Act,” the sale of a larger quantity 
of spirituous or fermented liquors than twelve quart botttes 
would be a sale by wholesale. If, therefore, more than twelve 
bottles of beer or of brandy, i. e., of the same kind of liquor, 
had been sold at one transaction,. this would be a sale by whole- 
sale. In this case two kinds of liquor were sold, and the quan- 
tity of neither kind exceeded twelve bottles. The case of such 
a sale is provided fot by a clause of the 15th section, which is in 
fact an explanation, viz.^ “ Under this section a sale of an assort- 
ment of spirituous or fermented liquors in greater 

quantity than is specified above, by a licensed retail vendor,. is 
prohibited.” If this provision stood alone without any other 
provision following or qualifying it, the sale in the present case 
would probably be within the prohibition. The section then 
goes on to enact : — “ The Board may, by rule, define what shall 
be held to be an assortment for the purposes of this section.” 
So far as wo have been able to discover, there is no evidence 
that the Board have made a definition of “ an assortment ” from 
which would be excluded such a sale as that in this case — a sale, 
that is, of twelve bottles of beer and three bottles of brandy. 
This being so, the sale in question probably comes within the 
prohibition in the 'explanation clause above referred to, but for 
the decision of this case it is not necessary to determine this 
point, as we think that, upon the second ground, the convictions 
must be reversed. 

We are clear that the licensed retail vendor himself is the 
only person fiable to the penalty provided by s. 60, and that the 
servant of such vendor is not liable to conviction under this 
section. 

We set aside the conviction of Nuddiar Chand Shaw had 
under s. 60 ^f ** The Bengal Excise Act,” acquit him, and direct 
that the fine, if realized, be refunded. 


Conviction set aside. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Pontifex and Mr, Justice Field. 


In the matter of GOBIND CHUNDER MOITRA (Fetitioneb) 
». ABDOOL SAYAD and others (Opfosite Pabtt).* 


1881 

March 4. 


Criminal Procedure Code {ActX of 1872), ss. 491, SSO^Dispuie likely to 
cause Breach of the Peace— Decision on Title by Cieil Court^Polke 
Report— Incorporation of by Reference. 


On the 20tli of March 1879, A applied to have certain lands, which he 
had lately purchased, registered in his name. The order of the Deputy 
Collector, declaring that A had proved possession, and was entitled to regis<* 
tration, tiras not passed until the 24th December 1879. Prior to A's pur* 
chase, B and C had, on the 6th March 1879, obtained registration of the same 
property. The proceedings were sent to the Commissioner, who, on the 
29th September 1880, declared A to be entitled to the land ; and in October 
the registration in the names of B and V was cancelled, and A^s name was 
finally registered. In July 1880, proceedings under s. 530 of the Criminal 
Procedure Code were commenced upon the petition of certain ryots, who 
alleged that other ryots, at the instigation of A, were going to do nets 
which would lend to a breach of the peace. The Dejinty Magistrate, the 
same person who as Deputy Collector had decided the land-registration 
case in favor of A, proceeded under s. 530 to consider the; question as to 
who was in possession, and found that B and C were in possession. 

Held^ that the Deputy Magistrate could not, in these proceedings, set aside 
the order which he had made in the registration-case, os that order could 
only be set aside in a regular suit. • 

The proceedings recorded by the Deputy Magistrate did not set forth in 
express language that he was satisfied that a dispute likely to create a breach 
of the peace existed in respect of the land in question, between 'A on the one 
side, and B and C on the other ; nor did it set forth the grounds upon which 
he wat so satisfied that such dispute existed. 

Heldf that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, which, how- 
ever, did not show that a breach of thp peace was imminent. * 

Held, that although this report might \)e taken to b^ncorporated by 
reference, yet that it was’ not sufficient to justify the order. 


* Criminal Motion, No. 37 of 1881, against the order of Baboo Dwarka 
Nauth Roy, Deputy Magistrate of Fubna, dated the 20th January 1881. 
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Per Field, J.— Unless the parties are able to show that ther^ is such a 
dispute as is iihelj to induce a breach of the peace, the Magistrate should 
hold his hand and not proceed further. When the rights of the parties hafe 
been determined by a competent Court, the dispute is at an end, and it is 
the duty of the Magistracy to maintain the rights of the successful party, 
and tiie proper course for th^ Magistrate to pursue, jf the defeated party 
docs any act that may probably occas'ion a breach of the pence, is to take 
action under s. 491 of the Criminal Procedure Code, and require frdm sucSh 
person security *to keep the peace. 

C ‘ 

In this case a rule had been obtained by one Gobind Chunder 
Moitra, calling upon one Abdool Sayad and others, to show cause 
why an order of the Deputy Magistrate of Pubna, made under 
s. 530 of the Criminal Procedure Code, declaring that Abdool 
Sayad and others were entitled to retain possession of certain 
lands until ousted by due course of law, and forbidding all 
disturbance of possession until such time, should not be set 
aside. 

The facts of the case suflSciently appear from the judgment 
of PONTIFBX, J. 

Mr. H, Bell and Baboo Ishiir Chunder Chucherbutty in sup- 
port of the rule. 

Mr. Lee aud Baboo Taruchnath Paulit showed cause. 

The followir.g judgments were delivered : — 

PoNTiFEX, J. — I think this rule must be made absolute, 
and the order of the Deputy Magistrate must be set aside. 
In giving my reasons for this decision, it is necessary to advert 
shortly to some circumstances which preceded the order made 
by the Deputy Magistrate. The person moving for the rule 
is one Gobind Chunder Moitra, who alleges that, in March 1879, 
he purchased the property with respect to which the order 
which he leeks to set aside was made under s. 530 of the 
Code of Criminal Procedure, the date of such order being the 
20lh January 1881. 

On the March 1879, Gobind Chunder applied, under 

* 

the Laud Registration Act, to have the land registered in liis 
name. The decision of the Deputy Collector, in vhich he 
found that Gobind Chunder had proved possession and 
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wag entiled to registratioo, was not passed until tbe 24th ]88t 
December 1879. lu thb ' 

V MATTER OV 

Now it a))pears tliat^ prior to this alleged purchase by Gobiiid the 


Cluinder Moitra, Abdool Sayad and Abdool Majid, who now 
oppose the rule, had obtained registration of. the property in 
their names, undeV the Land fiegistratiou Act, on the 6th 
March* 1879. It was therefore impossible for the Deputy 
Collector, on the 24th December 1879, to direcUthat the laud 
should be registered in the name of Qobind Ghunder Moitra. 
It was necessary that, for that purpose, his proceedings should 
go up to the Commissioner, who, if he confirmed the decision 
of the Deputy Collector, alone had the power to direct that 
the registration in the names of Abdool Sayad and Abdool 
Majid should be cancelled in order that registration might be 
effected in. the name of Gobitid Chunder Moitra. The pro- 
ceedings accordingly went before the Commissioner, but it was 
not uutil the 29th September 1880 that he passed his final 
orders, and under those orders, in the month of October 1880, the 
registration in the names of Abdool Sayad and Abdool Majid 
was cancelled, and Gobind Chunder Moitra’s name was finally 
registered. These registration-proceeding^ therefore, occu- 
pied a period extending from the 18tli March 1879 to 
October 1680. It must, however, have *beeu manifest to 
Abdool Sayad and Abdool Majid, from the 24th December 1879, 
when the Deputy Collector decided in favor of Gobind 
Gliunder’s possession, that there was every probability that 
the result of the proceedings would be, that tht> property would 
be registered in the name of Gobind Chunder l^oitra. As it 
seems to me, to evade tliese consequences, and while tbe 
reference was pending before the Commissioner in order that 
hisdultimate orders might be obtained, recourse was had to 
proceedings under s. 530, which were commenced in J[uly 1880. 

In the registration-proceedings under the Land Registration 
Act, the Deputy Collector l^nd decided the question in the 
preseime of both parties. Each* party had^ad an ample 
opportunity of adducing all the evidence tliaSAe thought 
necessary to prove bis case. Each party did adduce evidence, 
and upon that evidence the Deputy Collector, acting under* 
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1881 the Land Eegistration Act, finally decided tliat Gobind pt|under 
iNiTHB Moitra had proved posmsion^ and that he \7as entitled to have 
his name registered. Now the criminal proceedings in July 
1880 were started by certain ryots submitting a petition* of 
Ghundeh complaint, alleging that other of the ryots, at the instigation 
jloiTBA. G-obind Chunder Moitra, wei’e going t6 do certain acts 
which would tend to a breach of the peace. Upon the 
receipt of that complaint, a police report was called for, and a 
report was accordingly made by the police. Their report is, 
that there were two persons who claimed to be landlords; 
that certain of the ryots took the part of one side, and others 
of the other side ; and that, at a future time, when the crops 
came to be cut, it was probable that the ryots of one side 
might cut the crops which ha<l been grown by the other side, 
and a breach of the peace might ensue ; but the police recom- 
mended that it would be sufficient if the leading ryots on 
either side were bound over to keep the peace. Upon that 
report, the District Magistrate, who possibly had no notice of 
the registration-proceedings, held a proceeding under s. 530, 
and referred it to the Deputy Magistrate, who was the very 
same person who fs Deputy Collector had decided the land- 
registration case in favor of Gobind Chunder Moitra, finding 
that he had proved that he was in possession of this property. 
The Deputy j^agistrate took evidence with respect to the 
complaint under s. 530. There was nothing in the police 
report to implicate Gobind Chunder Moitra in any of the acts 
out of which it was suspected a breach of the peace might 
ensue. The police had only implicated the ryots. But not- 
withstanding, the Deputy Magistrate, in his office of Deputy 
Collector, had so recently, and after a full investigation, 
decided that possession was in Gobind Chunder Moitra, he aou- 
sidered that|he might altogether disregard his prior proceed- 
ings as Deputy Collector, and proceed again under s. 530 to 
determine who was in actual possession of this land, being 
the very same question which he had already tried and decided. 

Now, iu4-!iiy opinion the fact that these registration-proceed- 
ings were pending at the time that the application was made 
'for interference under the Criminal Procedure Code, should 
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havei^iade the Deputy Magistrate extremely careful not 'to 
make auy order as to possession under s. 530^ unless he was 
^ite satisfied that a hon& fide dispute existed^ and that a 
breach of the peace was imminent. 

The Meahsi knovring that the registration-proceedings c<KiId, 
under ordinary circumstances, only properly be set aside by 
a regular suit^ thought they might avoid being obliged to 
resort to that remedy, if they could set the Criminal Court 
in motion under s. 530, and hence this alleged quarrel between 
the ryots and the application to the District Magistrate. 

Unfortunately, the Deputy Magistrate, altogether disregard- 
ing the former order that he made after a full trial, has now 
entirely rendered nugatory his order of October 1880. In 
my opinion the Deputy Magistrate, knowing that the land- 
regis4'ation proceedings only awaited formal completion, ought 
not to have proceeded under s. 530 to deal with the question 
of possession— a question which he had himself so recently 
decided in the presence of both parties. 

It would have been quite sufficient, if he thought a breach 
of the peace was imminent, to bind over the leading ryots on 
either side as recommended by the police. There was no- 
thing to show from the police report that Gobind Chunder 
Moitra was implicated in the acts complained of, and it seems 
to me, in passing the order in respect of possession and in 
setting aside his own order, the Deputy Magistrate was acting 
improperly and unfairly to Gobind Chunder Moitra. It was 
never intended that the provisions of s. 530 ^ould be used 
for the purpose of avoiding a decision so recently arrived at 
after a full trial. 

The rule will be made absolute, and the order of the 
Deputy Magistrate set aside. 


1881 
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Field, J.— I also am of opinion that this rule must be 
made absolute, and the order of the Deputy Magistrate set 
aside. Under s. 530 of the Criminal Procedure Code, a 
Magistrate, in order to give himself jurisdictidty^must first 
record a proceeding setting forth that he is satisfied that - a 
dispute likely to induce a breach of the peace exists concern- * 
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1881 ing land^ &c., and tids proceeding must state the groands upon 
In THE which he is so satisfied. It appears to me that, in the case 
THE^pm^ before us, the proceeding recorded by the District Magistr^e 
Gobind defective in that it does not set forth in express language 
OnoNDEB tiiai he was satisfied that a dispute likely to create a breach of 
Moitba. peace existed in respect of the land in question between 
Qobiud Chunder Moitra on the one side, and the Meahs on 
tlie other side ; and that it is further defective iu that it does 
not set forth the grduuds upon which he was so satisfied that 
such dispute existed. The Magistrate’s proceeding refers to 
a police report, which may perhaps be taken to be incorporated 
by reference. 1 think the proceeding itself ought to contain 
all the particulars essential to give the Magistrate jurisdiction, 
and that reference to any other document ought not to be 
necessary in order to the ascertainment of these essential 
particulars. But even if the police report be here taken to be 
pari of the proceeding, the above defects are not removed, 
as this report shows merely that there was a dispute Itetween 
two sets of ryots • in the village, who had respectively taken 
the sides of Grobind Chunder Moitra and of the Meahs. Now 
the rjots are not parties to the present proceedings, the only 
parties being Gobind Chunder Moitra on the one side, and 
the Meahs on tife other side; and it thus appears that the 
real ‘^parties ^concerned iu the dispute” were not the parties 
called upon to attend Court and state their claims to actual 
possession. There is another ground upon which it appears 
to me that the order of the Deputy Magistrate iu this case 
should be set aside; and that is, because there was no such 
dispute as is contemplated by s. 530. When once a Magistrate 
has recorded the prelii^iuary proceeding under the section, and 
has called upon the parties concerned iu the dispute to a|)pear 
before him| the express language of the section does not 
provide for any further inquiry into the fact of the existence 
of a dispute likely to induce a breach of the peace. When 
the parties ^.pear before 'the Magistrate, the law expressly 
requires on^y tliat the fact of actual possession be inquired 
into. But it appears to me that the essence and basis of the 
' jurisdiction, which a Magistrate can exercise uuder s. 630, 
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depends upon there being a dispute likely to create a breach list . ■ 
of the peace; and that, when the parties appear before the Ikisis . 

Magistrate, if they are able to show, or if it otherwise appears 
to the Magistrate that tliere is no dispute, or no such dispute 
as is likely to induce a breach of the peace, the Magistittte CunKnaa 
should hold his hand and not proceed further. 

I take it that the tern dispute ” in s. 530 means a reason- 
able dispute, a hon& fide dispute, a dispute beti^een parties 
who have each some semblance of right or supposed right. 

It has been decided by this Court, in tlie case of Rai Mohun 
Roy T. Wise (1), that when a decree has been passed by 
a Civil Court regarding land in dispute, it is the duty of 
a Magistrate to maintain it ; and he lias no power again to 
institute proceedings regarding such land under this section of 
the Code of Criminal Procedure. The principle of this deci- 
sion is this, that wlien the rights of parties have been deter- 
mined by a competent Court, the dispute is at an end, and it 
is the ^uty of the Magistracy to maintain the rights of the 
successful party. In other words, the defeated party will not 
be allowed to go to the Criminal Court, and alleging the 
existence of a dispute, invoke the aid of the Magistrate and 
the police to neutralize the effect of the decree of a competent 
Civil Court. When the rights of the parties have been 
determined, there is no longer a “ dispute ” within* the meaning 
of 8. 530 ; and the proi)er course for a Magistrate to pursue, 
if the defeated party does any act that may probably . occasion 
a breach of the peace, is to take action under «. 401 of the _ 

Code of Criminal Procedure and require from such person 
security to keep the peace. 

In the case of Rai Mohun Roy v. Wise{V), the question 
of title had b'een definitively determined by the Civil Court ; 
and no case has, so far as I am aware, as yet arisen in which 
the principle of that decision has been carried further, or 
extended to cases in which there has been merely *a summary 
adjudication upon the question of possession. I tlnuk, however, 
that the proceedings under the Land Begistratiou* Act are 
proceedings to which the same principle should be extended. 

(I) 16 W. B., Cr. Rul., 24. 
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1881 ■ Under this Act a revenue officer is directed to hold an in« 

IHTHB quirj ; that inquiry in this particular instance was held in 

the presence of both parties ; and they had an opportunity *o{ 

producing before the revenue officer evidence to show that 

Chdhdbb they were in possession of the land. After making his in- 
Morriu. , r . i . .-i . . a 

quiry, the revenue officer came to the conciusion that uobind 

Cliunder Moitra was in possession; his name was registered in 

the Collector’s general register os that of the person in 

possession of tlie estate ; and the result of this registration is, 

that the Mealis are not entitled to sue the tenants for rents ; 

for to any such suit it is a sufficient defence tliat their names 

are not registered in the Collector’s general register. 

If, after these formal proceedings before the revenue autho- 
rities, it is competent to the Magistrate to take action under 
s. 530, an order made under this section may absolutely 
neutralize the effect of the registration proceedings (as has 
happened in this case), and great confusion and possible in- 
justice may be done. Persons who have had experience in 
the mofussil are well aware why an order under s. 530 is so 
strenuously sought after in many cases. SucH an order is 
important ns regards the question of limitation. The person 
who is declared by the order of the Magistrate to be in pos- 
session under s. ''530 can successfully set up such possession 
in answer to i} plea of limitation. 

The question of burden of proof, no unimportant question 
in many cases, depends materially upon whether a party 
occupies the position of a plaintiff or a defendant in a civil 
suit, and the person who succeeds in getting the Magistrate 
to declare him to be in possession, obtains uo small vantage 
ground for subsequent litigation, melior est conditio defendentia. 

Then whether a person who had a good title will be ,.able 
to procure |ritnesse8 to give evidence in his favor, depends in 
no slight degree upon whether he is in possession or out of 
possession. • Regard being had tp these considerations, I think 
that Magistrqjes should be most careful in applying the 
provisions' of s. 530 ; that they should 'not proceed to act 
under this section unless they are satisfied that a dispute, a 
‘ bond fide dispute, a reasonable dispute, a dispute in which 
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therfl ig some sembUnoe of right on either side, exista, and 
that each dispute is likely to induce a breach of the peace. 
1 am satisfied that it was not the intention of the Legulature 
that the provUions of this section should be applied to any 
case in which a competent Court, whether in a regular suit or' 
in that sort of proceeding which is in this country known as 
a sumlnary proceeding, has decided that one person is entitled 
to, or is in possession of, land, • 

I may refer to s, 535 of the Code of Criminal Procedure 
by way of further argument iu support of this view. This 
section enacts, that “ nothing in this chapter shall affect the 
powers of a Collector or a person exercising tl>e power of a 
Collector or of a Revenue Court” The officer acting under 
the Land Registration Act is probably a Revenue Court ; and 
if a Magistrate may, under s. 530 of the Code of Criminal 
Procedure, decide that a person is in possession, whom a 
revenue officer has under the provisions of the Land Registra- 
tion Act held not to be in possession, the powers of such 
revenue officer or Court would be materially affected. 

It therefore appears to me that the order of the Deputy 
Magistrate should be set aside, (1st) because the initiative pro- 
ceeding of the District Magistrate was defective ; (2nd) because 
tiie whole ot the proceedings were without jurisdiction. 

BuU absolute. 


PRIVY COUNCIL. . 

EAMESWAll TEllSIIAD (Plaintiff) RUN BAHADUR SINGH 
(Defendant). ' 

[Ov Appeal from the High Court of Judicature at Fort William in Bengal.] 

OrowdH supporting charge on the Inheritance by a Widow for her Debt, 

In transactions such as the alienation by a widow of* her estate of 
inheritance derived from her husband, any creditor, s^king to enforce a 
charge on such estate, is* bound, at least, to show the nature of the transaction, 

* 9» J. W. Colvile, Sir B. Peacock, Sir M. K Sbutb, and Bu 

• R. F. Collier. 
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1880 and to show that, in advancing his money, ho gave oredit, on reasonable 
Ikameswab assertion tliot the money was wanted for one of the recognized 

Fbbsuad necessities. The principle is, that the lender, although he is not bound to see 
Run ** application of the money, and does not lose his rights, if, upon bond fide 

Bahadub inquiry, he has been deceived as to the existence of the necessity which he 
SiNOH, Veasonable grounds for supposing to exist, still is under an obligation to 
do certain things. These arl to inquire tnto the necessity for the loan and to 
satisfy himself, as well as he can, with reference to the parties with whom he 
is dealing, tha|^ the borrower is acting in the particular instance for the 
benefit of the estate. This principle, laid down in Ilunooman Persaud Panday 
y. Mussamat Bahooee Munraj Koonweree {\)^ tn regard to the manager for 
an infant, has been applied also to alienations by a widow of her estate of 
inheritance, and to transactions in wiiich a father, in derogation of the rights 
t)f his son, under the Mitakshara law, has made an alienation of ancestral 
family estate. 

Appeal from a decree of .*1 Divisional Bench of the High 

r 

Court, Bengal (2ud July 1878), varying the decree of the 
Subordinate Judge of the District of Gaya (6th December 1876). 

The question in tlic suit giving rise to this appeal was 
whether the late Baui Asmedh Konwar (who was living when 
the suit was commeuced), widow of the Raja of Tekari, in the 
Gaya District, had in her lifetime cliarged her widow’s estate 
with a debt to tlic plaintiff of Rs. 72,612, rendering the estate, 
which she had obUitied as widow of the Raja, liable to sale iu 
satisfaction thereof. 

The Baui had executed in 1872 a bond to the plaintiff for 
the above amount, aud secured it by mortgage of her estate. 

Tlie Subordinate Judge found that the bond had been 
executed forMegal uecessities, and decreed that the amount 
should be realized by the sale of the mortgaged property. 

The High Court was of opinion that the Rani’s signature 
to the bond had been obtained without giving her the least 
intimation of the nature of the contents of the instrument, 
beyond that tnoney was required, and that no legal necessity 
had been proved. It therefore held this appellant to be enti- 
tled only to a decree for the^principal aud interest of the debt, 
which was a personal one, for which the estate iu the hands of 
the Raja’s'heir was not liable. 

(1) 6 Moore's 1. A-, 393.^ 
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Tlio facts aie stated in their Lordships’ judgment. 

• Mr. B, V. Loyne and Mr. C, W. Arathoon appeared for the 
appellant. 

The respondent did not appear. * 

The.jadgment of their Lordships was delivered by 
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Sib J. W. Coi.vii.b. — The only material point to be decided 
upon this appeal arises in a somewhat peculiar manner. The 
suit was originally brought by the plaintiff, appellant, who is 
a mahajun carrying on business in the city of Benares, and 
also at Q-iiya, to enforce a bond and mortgage against the late 
Rani Asmedh Eouwar, the instrument being dated the 1st of 
March 1872. It appearing, however, that the next reversion- 
ary hair was in possession of the property alleged to have been 
mortgaged under an ikiarnamab executed by the Baui putting 
him in possession, apparently, of the whole of her husband’s 
estate, he was joined as a party defendant in the suit; and it 
was prayed that a decree might be made for the amount sued 
for, with costs and Interest, and that it might be awarded by 
“ sale of the mortgaged and hypothecated properties, and in 
‘‘case the same do not cover the amount, by the sale of other 
“ properties, and from the person of the debtor.” The suit, 
therefore, was framed for the purpose of obtaiuipg, in case of 
need, nn absolute decree for the sale of the property alleged to 
have been raoitgaged, including the reversionary interest of 
the second defendant therein ; and, accordingly, the second issue 
was settled so as to raise the (Question how far the reversionary 
estate was bound by the widow’s disposition. It is in these 
words : “ Whether or not was the amount claimed taken for 
“ a legal necessity ; and whether or not is the amount of debt 
“ repayable by the property left by the husband of the widow 
“ Mussamut Asmedh Konwar, who contracted the debt.” 

The Subordinate Judge wjio tried the case hi the first 
instance, found wholly in favour of the plaintiff', and gave a 
decree for the amount sued for; and a further direction that, in 
case it was not paid, the mortgaged properties should be sold 
out-oud-out. The Iligh Court, upon appeal, so for confirmed * 
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1880 the decree of the Subordinate Judge that it left the widow bound 
KumswAB to the extent of being a debtor on the bond for the amount 

PJiBSHAP ^ ® 

«. , stated on the face of the bond to be due, but determined that 
«i»”n nn the deed had not been properly explained to lier ; tliat she did 
SnioB. not ‘understand, or was not properly informed, that it was a 
deed mortgaging tlie pVoperty ; tfnd, consequently, that all that 
could be given against her was a decree in the nature of an 
ordinary mohey-decjee. 

The appeal to their Lordships is against the decree of the 
High Court so far only as it was adverse to the plaintiff. After 
the decree was pronounced, and before the appeal was presented 
here, the widow died, and tlie second defendant, the only resr 
pondent upon the record, became the absolute owner of the 
property in question. 

Their Lordships concur with the Higli Court in thinking that, 
upon the evidence, there was a total failure of proof as to the 
proper explanation of this deed to tlie lady. It is not necessary 
for tliem to say whether, tliat being so, tliey should have gone 
so far as to make tlie money-decree which was made against her. 
That is not the subject of appeal, and they must assume that so 
far the decree was properly made. Nor do they think it neces- 
sary to express any opinion, whether in point of fact the bond 
sued upon, upon the face of it, purports to pledge more than 
the widow’s interest. They will assume that it was intended 
by those who prepared it, to be a pledge of tite mouzas and 
property which she had inherited from her husband. The only 
question to bp decided on this appeal is, whether thd transaction 
created a charge on the inheritance ; whether it made the pro- 
perty in question, when in the hands of the respondent, liable to 
satisfy the bond-debt for which a decree has been made against 
the widow. « 

In order |o establish the affirmative of this proposition, it is 
necessary, in the first place, to show that the widow intended to 
do that whi6h the law allows her Jto do in certain specified cases ; 
vu., to make a pledge of her husband’s estate. But if the 
High Court' was right in supposing that the document was not 
properly explained to her, there is a failure of proof that she 
did really intend to do that The question whether the pro- 
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perty was mortgaged at all depends upon the fact whether she 
intentionally executed a deed containing such a stipulation ; 
and their Lordships have already intimated that, in their 
judgment, the High Court, dealing as it did with the evidence 
of Bishen Sahi and the other evidence in the cause, was right 
in coming to the 'conclusion •that there was no such proper 
explanation of the bond as would bind her in respect of that 
stipulation. • 

Again, if this were otherwise, there wouli remain the ques- 
tion whether the plaintiff had satisfied the burden of proof 
which every plaintiff who seeks to charge the inheritance after 
the death of a widow, by viitue of a security executed by her, 
has to sustain. Their Lordships in no degree depart from the 
principles laid down in the case of Hunooman Persaud Panday 
V. Mu^samat Bahooee Munraj Koonweree (1), which has been so 
often cited. They have applied those principles in recent cases, 
not only to the case of a manager for an infant, which was the 
case there, but to transactions on all-fours with the present, 
namely, alienations by a widow, and to transactions in which a 
father, in deiogation of the rights of his son under the Mitak- 
shaia law, has made an alienation ot ancestral family estate. 
The principle broadly laid down is, that although the lender is 
not bound to see to the a]>plication of the money, and does not 
lose his rights if, upon a bond fide inquiry, he hasibeen deceived 
as to the existence of the necessity which he had reasonable 
grounds for supposing to exist, he still is under an obligation to 
do certain things. The woids of the judgmetit^ in that case 
Their Lordships tliink that the lender is bound to 
inquire into the necessities for the loan, and to satisfy himself 
as well as he can, with reference to the parties with whom he is 
dealing, that the manager is acting in the particular instance 
for the benefit of the estate ; but they tliink that if he does so 
inquire and acts honestly, the real existence of an alleged 
sufficient and reasonably credited necessity is not ^ condition 
precedent to the validity of his charge, and they do not think 
that, under such circumstances, he is bound toseetotl^e applica- 
tion of the money.” And the judgment ends thus Their 
(1) 6 Moore’s L A., 393. 
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Lordships do not think that a bond fide creditor should suffer 
when he has acted honestly and with due caution^ but is himself 
deceived,” 

It appears to their Lordsliips that, such being the law, any 
creditor who comes into Court to enforce a right similar to that 
which is claimed in t^ie presenf suit is bound at least to show 
the nature of the transaction, and that in advancing his Vnoney 
he gave credit on Reasonable grounds to an assertion that the 
money was wanted for one of the recognised necessities. 

In tins case there is hardly any evidence on the part of the 
plaintiff to show what negociations took place with Iiim, and 
what representations induced him to advance the money ; still 
less is there any proof that, having those representations before 
him, he made the necessary and proper inquiries. The chief 
witness that has been called. Fakir Ghand, says of IijmselC, that, 
although he is a village wasil-baki-nuvis, and writes certain 
zemindari books, he has nothing to do with tlie books relating 
to the mahajani business. It is true that he speaks to having 
been present when persons purporting to come from the Rani' 
asked for a loan of money for payment of Government revenue 
and the like; but one would expect in sucli a case as tliis that 
the gomashta, wlio had the management of the books, and who 
was responsible for lending money from the kooti, would be the 
person to come forward and show upon the faitli of what repre- 
sentations and after what inquiry he advanced the money. 
There is no evidence at all of that kind. 

Then, agapi/ tlie servants who are called from the defend- 
ant’s establishment, give evidence whicii cuts both ways, be- 
cause, altliough Dost Mahomed, calling liimself one of the 
dewans of the Rani, professed to have gone to the plaintiff and 
to have taken money from him, lie shows primd facie that there 
was no rei^l necessity for the plaintiff to borrow money under 
the power which she could exercise only in the case of certain 
necessities. ' His evidence goes rto show timt the lady was in 
fact ill very easy circumstances, and that she had a net revenue 
of about 4,30,000 rupees. He says: — the amount of col- 
lections used to remain in the custody of tlie dewan. A certain 
amount, when required, used to be paid te the Rani. I cannot 



yoL VI.] 


CALCUTTA SERIES. 


84S 


say off-hand vhat amount of oolleolion comes to my hands. 
The expenses of the Saui, whatever they may be, ate restricted 
td charitable and pious purposes and distribution to people, &o. 
Besides this, she does not spend auytiiing with a lavish hand.” 
So again Mahadeo Lai, who was called on the part of the 
defendant, puts Ifer income tat even a larger amount, and 
says.— The balance, exceeding a lac and thirty thousand, 
used to be a saving to the Bani as profit. This amount used to 
be lodged in the custody of the dewan. The necessary expenses 
used to be supplied to the Banl The money would not be 
lodged in the cutcherry.” 

Th6 evidence of those two persons seems to their Lordships 
to be consistent with tliis state of tilings ; that the Bani’s ser- 
vants, the dewans, chiefiy managed her affairs : that if they had 
immediate occasion for a sum of money they may have gone to 
the plaintiff’s kooti and got a temporary loan, but it fails to 
prove a necessity so serious as would justify a pledge of her 
. husband’s estate in excess of the ordinary powers of a Hindu 
widow, or reasonable grounds for the belief of such a necessity. 

Then as to the latest transaction there is little or no evidence 
at all given by the plaintiff as to the settlement of the former 
accounts or the circumstances under which he advanced the 
small sum which made up the amount sued* for upon the last 
bond. All that the witnesses state, is, that qpe Baboo Bam 
Coomar, who is said to be also a dewan of the Bani’s, told the 
inunshi to get this bond signed, some speaking to the making 
of the bond ; but as to the part taken by the plaintiff in making 
the last bond, or ns to any inquiries made on that occasion, 
there is no evidence whatever. 

It appears to their Lordships that the High Court was right 
on |)oth grounds in treating the transaction as not binding upon 
the estate ; and they will, therefore, humbly advise Her Majesty 

to affirm the decree of that Court and to dismiss this appeal. 

• 

A]^ettl ditmissed. 

* ■ 

Solicitor for the appellant : Mr. T. L. Wilson, 
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ACCORD AND SATISFACTION. 

. See Salr bt Shbrifp in Execution op Dbcreb ... S56 
ACCOUNT, DUTY OP AGENT TO. 

See Principal and Agent ... ... ... ... 754 

ACCOUNTS— Nitii in Small Cause Courts- Want of Jurisdiction.^ 

B, And C, the joint owners of an estate, sued their tenant 
in the Munsif s Court for rent ; the tenant defeated the suit by 
proving payment of the entire rent 
A then brought a suitin theSmall Cause Court againstN for damages 
equal in amount to the one-third of rent due to him and the costs 
incurred by him and awarded against him in the rent-suit in the 
Munsifs Court. B pleaded that he had expended the share of rent 
due to A for the benefit of the joint estate, and that A had collect- 
ed the rents of other inehals belonging to the joint estate, and had 
not accounted for such rents. Heldf that the suit being one which 
involved questions of partnership account between the joint pro- 
prietors of an undivided estate, could not be entertained in a Court 
of Small Causes. , 

Ramtonu Acdarjee V . Feartmobun Achabjee ... .. 551 

OF JOINT PROPERTY. 

See Act XXXV op 1858 * 539 

, TAKING OF. 

See Mortgage Decree for Account and Sale ... 377 

ACCUSED, COMPENSATION TO. 

See Criminal Fbocbdubb Code, b. 211 «••• ... 581 

, EXAMINATION OF, BY SESSIONS JUDGE. 

See Examination of Accused ... .. ... 96 

, EXAMINATION OF WITNESSES IN ABSENCE'OF. 

See Witnesses • •a #«• ••• ••• 774 

AGkNOWLBDGMENT. 

See Limitation Act, IX of 1871, s. 20 ... ... 340 

- - - - OF DEBT WE^Limitaiion Act (XV of 

1877), s. 19, and sched. «, art fl5— U«co«0*a</ic/erf Acknowledgment 
of Debtor, not openly admitted by Creditor.l Article 81, sched. ii 
of Act XV of 1877, is intended to apply to cases where ati 
account has been going on between twi) parties, atTd balances have 
been struck from time to time, showing the amount due ^om one 
of such parties to the other ; and the suit to which that article is 
intend^ to apply is a suit brought by one of those parties against 
the other for tne balance found to be due on that account. 
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A creditor who does not openly fls&ent to an amount acknowledged 
by his debtor to be due to him, is nerertlioless entitled to take 
advantage of such acknowledgment so long us it remains uiicontra- * 

, dieted and unexplained by his debtor. 

Lajljeb Sahoo V, Roghoomoedun Lali. Sahoo 447 

ACQpiTTAL, ORDBU OF. 

SeeCBiMiHAL Pbocbdorb ('0D>, 8. 211 , ... ... 481 

ACT XX OP 1847, 8. 7. ‘ * * 

Sec CoPTBiGHT Act, s. 7 ••• .88 BBa 499 

IX OP 18/10. 

See CopTRVSHT Act, b. 7 ••• ... •«. ••• 499 

— — , ss. 42, 52. r 

See Costs ••• ••• ••• *88 ••• 418 

i XXXV OP 1858 — Application under ^Interference of Court — 
llltreatment of Lunatic-- Accounts of Joint Property ^Mitak- 
sharaJ] The husband of a lunatic's daughter applied to the 
Court to declare his father-in-law, who was a member of a 
joint Mitaksbara family, to be a lunatic, and appoint a manager 
of his property and guanlian of his person under Act XXXV of 
1858. The lunatic had an interest both in joint ancestral property 
and in property inherited collaterally, which might, but was ndt 
shown to, belong to him separately. The lower Court found that 
the application was made with a view to taking consequent pro- 
ceedings for partition. 

Held that, it appearing that he had remained for sixteen years in 
* the same house under the same guardians, and there being no allega- 
tion of llltreatment, no sufficient grounds were shown for the 
Court's interfereuce, or the aitpointmeiit of another guardian of his 
person. Before any action can be taken under the Act in this 
respect, there ought to be a strong case made out that the change 
of custody would be for the lunatic’s benefit. Held also, that as 
his daughter could not inherit bis ancestral property, and us it was 
doubtful if the coll&terully inherited property was the separate pro- 
perty of the lunatic, the Court would not, under such circum- 
stances, nppoi;it a manager of the property : but that the guardians 
of the lunatic, who were managers of the joint family, should, on 
Ler request, furnish accounts to the daughter, of the muiiagemciit 
of the collaterally inherited property. 

Semhle.^^LcXt XXXV of 1858 applies to the members of a Mitak- 
sbara family., 

Qffcere.— Assuming the application to be made with a view to a 
partition of the property, and that the lunatic woe declared a lunatic * 
under the Act, whether a partition could be had P 

In thr matteb of the Petition of Bhoopendba N a rain Rot. 

Bhoofendba Nabain Rot v. Grbebu Narain Rot ... 539 

•— XL OP 1858, s. 18— Order of Civil Court authorizing Lease of * 
Minor's PropertyI\ On an application under s. 18 of Act XL of 
1 858 for Jeay^ to deal with the property of nn infant^ the Civil 
Court is bound to determine the question, whether the proposed 
mode of defiling with it would, if sanctioned, be for the benefit 
of such infant: and the petition sbbuld contain all the materials 
reasonably requii/Mi to enable the Court to decide that question. 

In the matter of t^b Petition of Shuish Chundbr 

MdOKHOPADHTA ••• ••• ••• 888 161 

> s. 28. 

See Guabdian and Minob 88. T9 
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ACT VIII OP 1859, m. 2, 7. 

See Una Jddicata ••• •• 

. 9 . 4. 

See Limitation Act, IX of 1871, 8. 20 

SB. 6, 8. 

See JuBisoicTioN of Subobdinatn Judob 

■ ■ 8. 7 — Mortgage Decree-^Sale for Arrears of 

Revenue — Surplus Sale^ProceedsJl A mortgogee brought a suit 
against the mortgagor to have a declaration of his lien, over the 
mortgaged properties, and obtained a decre^ He afterarards 
brought another suit against certain attaching creditors of his 
mortgagor, to have a declaration of his lien over certain surplus 
moneys in the hands of the Colleotor, who, previous to the institu- 
tion of the first suit, had sold certain of the mortgaged properties 
free of all incumbrances for arrears of Government revenue. Held^ 
that the second suit was not barred under Act YIII of 1859, s. 7. 

Held also, that the mortgage decree declaring the lien over all the 
mortgaged properties covered the surplus sale-proceeds then in the 
hands of the Collector, because these moneys must, as between the 
mortgagee and attaching creditors of the mortgagor, be taken to 
represent the mort|;aged properties. 
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See Penal Code, ss. 192, 464, cl. 2 ... ... ... 482 

ALTERNATIVE SENTENCE OF IMPRISONMENT. 

* See Benq. Excise Act, ss. 9, 58, 74 ... ... ... 575 

AMENDMENT OF RECORD ON APPEAL.] A second plaintiff 
wus added in the Court below, but no amendment* was made in the 
record, and the suit was dismissed with costs. An appeal being 
brought, the original plaiiitill failed to pay the cost.^, was made 
insolvent, and the Official Assignee declined to proceed witli the 
appeal. It was objected that the aj^peal ought to be dismissed, 
there being no appellant on the record; but the Court allowed the 
appeal to proceed, and the amendment ordered by th^ Court below 
to be effected. • 

Kedarnath Doss v. Protab Chunder Doss ... ... 626 


Pill-- Insolvency-- Re fiiml to grant Application to be declared 
Insolvent— Code of Civil Procedure {^Act X of 1877), ss. 351, 588, 
cl. 17.] All order refusing to grant an application to be made an 
insolvent, is appealable under ci. 1 7, s. 588 of the Code of Civil 
Procedure. 

Such an order must be considered to be one made under s. 351. 

NuBBI BuKSH V. ClIASNl ... ••• ... 168 

, — — ■ Jurisdiction-Time from which an Order of Ajypointment 
dates.^ An Assistant Magistrafle convicted an accused on the I2tli 
August, and by an order of even date, such .Mngistivite was invest- 
ed with power to act as a Magistrate* of the 1st class, although 
the fact, that he had been so invested with full powers, ^as not 
communicated to him until the 23rd idem. The accused appealed 
to the DistA'ict Magistrate, and was acejuitted. On motion made 
. to the High Court to *8et aside the acquittal, on the ground that^ 
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after the date of the order of the Lieutenant-Governor investing 
the Assistant Magistrate with further powers, no appeal lay to the 
District Magistrate, — held^ that even siipposing the Lieutenant- • 

, Governor's order conferred first class powers upon the Assistant 
Magistrate from the moment it was made, it must be shown before 
the District Magistrate's decision could be set aside, that the order 
6f the Lieutenant-Governor was signed before the conviction. 

Quare. — Whether an or^er invest;|iig a Magistrate with 1st class 
powers is of any force, or amounts to an authority to exercise such 
powers, until the order has been officially communicated to the 
Magistrate,? 

In the matter of the Petition of Mohamed Eshak. 

Ghundro Marwari 0. Mohamed Eshak .. ... 476 

» 

APPEAL — Order hy Judge of the High Court presiding over the Privy 
Council Department — Letters, Patent^ s. 15 — Judgment— Certified 
Copy of Order of the Privy Council — Civil Procedure Code 
(Act X of 1877), s. 610.] A decree obtained on appeal by certain 
defendants in the High Court, was appealed to the Privy Council 
by one only of the two plaintifls to the suit, and the decision of 
the High Court was reversed ; the plaintiff who had appealed 
assigned her share in the order of the Privy Council to one of the 
defendants, and delivered him the certified copy of the decr/;e 
made in the Privy Council. The plaintiff who had not appealed 
to the Privy Council applied to the High Court for leave to. trans- 
mit the order to the Court of first instance for execution of the 
share decreed to him, but on account of the assignment above- 
mentioned, was unable to produce the certified copy of the decree 
of the Privy Council. Tlie Judge presiding over the Privy Council 
Department in the High Court held, that the production of a 
certified copy of the order of the Privy Council was excusable 
under the circumstances, but refused the application, on the ground 
that the decree of the Court of first Instance, which was affirmed ‘ 
by the Privy Council, could only be executed as a whole and not 
partly by one of the plaintifls. 

/ie/ri on appeal per Garth, C. J. — That the duties of a Judge 
in dealing wj^th the meaning of decrees of the Privy Council are 
purely ministerial, and that any order made in such ministerial 
capacity could not be considered a judgment, and could not, there- 
fore, be made the subject of an appeal to a Bench of the High 
Court under s. 15 of the Charter. 

Per Wni^E^and Mittrr, JJ. — An order of a Judge presiding 
over the Privy Council Department in the High Court, rejecting an 
application for execution, is a final order, and is n judgment within 
the meaning of s. 15 of the Charter, and is therefore appealable. 

In tub matter of the Petition of Kallt Soonoery Daria. 

Kally Soondery Dabia 0 , Huruish Cuundbr Chowdhrt... 594 

— Refusal of District Judge to recall a Certificate under Acts 
XXVll of I860.] No appeal lies from an order of a District 
Judge, refuJng an application to recall a certificate, granted by 
him under Act XXVII of 1860. 

In t^e matter of the Petition of Nanuk Pershad. 

Nanuk Pershad v. Lalla Nitta Lall ... ... 40 

AGAINST ORDER REJECTING PLAINT-P/aiw/ in- 

sufficiently Stamped— Coiirf Fees Act (VII of 1870), s, 12, parn. 1, 
sched. If, dio, ii, art, 17, part Hi— Civil Procedure Code (Act X of 
1877), s, 1, tit, “ Decree An appeal lies against an order reject- 
ing a plaint on the ground of its being insufficiently stamped. 

Ajoodiita Pershad v, Gdnga Pershad *... ... ... »249 
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APPEAL, AMENDMENT OP RECORD ON. 

#$£6 Amendment OF Record ON Appeal ... 626 

■2 , CHANGE OP DEPENCB ON. 

See Estoppel bt Pleading ••• ... ... 55 

FROM APPELLATE Appellant dissatinfied 

with Findings in Judgment-^ Civil Procedure Code (Act X of 1877)*, 

540 and 584.]i An appellant, who has obtained a decree setting 
aside the decision of the Court of first instance, is not entitled to a 
further appeal to the High Court, on the ground that he is dissatisfied 
with some of the findings recorded in the judgment of the lower 
Appellate Court, an appeal from an appellate decree under s. 584 
being strictly restricted to matters contained in* the decree alone. 

Koylash Chunder Koosari r. Ram Lall Nag ... ... 206 

ORDER ON APPLICATION FOR REVIEW. 

See Limitation ... ... ... ... ... 22 

REFUSING CERTIFICATE. 

See Guardian and Minor ... ... ... ... 19 

HEARD EX PARTE. 

See Application for Rehearing .. ... ... 548 

IN CASE§ COGNIZABLE BY SMALL CAUSE COURT. 

* See Civil Procedure Code, s. 586 ... ... ... 284 

APPELLATE DECREE, APPEAL FROM. 

See Appeal from Appellate Decree ... ... 206 

APPLICATION FOR CERTIFICATE. 

See Guardian and Minor ... ... ... ... 19 

^ — tJXECiriMON OP DECRBR-/?e.v judicata.'] 

An order refusing an application to execute a decree is not an adju- 
dication within the rule of res judicata. 

Hurrosoondary Dassee V. JuGOBUNDHOo Dutt ... ... 203 

ORDER REVOKING PROBATE. 

See Probate .., ... ...• ... ... 429 

VMOR XTE^Limitation Act (XV of 1877), 
sched. «, art. 178.] The Limitation Act is not applicable to an ap- 
plication for probate ; sucli an application, therefore, is not barred 
by art. 178 of sched. ii of that Act. 

In the matter op the Petition op Ishan Chunder Roy ... 707 

REHEARING — Ex parie — Civil Pro^ 
cedttre Code (Act X of 1877), s. 560.] An applicant, presenting a 
petition for the rehearing of an appeal decided ex parte^ must, at the 
time of making such application, be prepared to satisfy the Court; 
that the notice of appeal was not duly served upon him, or Uiat he 
was prevented by sufficient cause from attending when the appeal 
was called on for hearing. 

Anunda Shaha Biswas, alias Nyomuddin Sha Biswas, v. 

Kema Bebee ... ... ..* ... 548 

REVIEW, APPEAL FROM ORDER ON. 

See Limitation ... ... ... ... ••• 22 

TO BE DECLARED INSOLVENT. * 

See Appeal ••• !.. ... ^ ••• 168 

TO REVIEW. 

See Limitation Act, XV op 1877, Sched. II, abv. 178... 60 

RESTRAINING ATTORNEY FROM CHANG- 

ING SIDES. 

See Practice ••• ••• ... 79 
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APPOINTMENT OF MAGISTRATE, DATE OP. 
^See Appeal 

APPROPRIATION. 

* See Mahomkdan Law 


Pftge. 
... 476 

fi 

744 


ARBITRATION— Procedure Code {Act X of 1877), chap, 
xxxvii—Kahuliat^ Suit Jor^ Suit under Act X of 1849.] Notwifth- 
staiuling that chap, xxxvihof Act; Xof 1877 (in i^iference to arbi- 
tration) does not refer specially to suits brought under Act X of 
1859, yet if both parties to a suit for a kabuliat brought under the 
latter Act agree to refer the matters in dispute between them to 
certain arbitrators warned by them, and file a joint petition in the 
Court of the Deputy Collector, stating that they had so agreed, 
and praying that the case may be referted to such arbitrators, 
neither of them will be afterwards at liberty to object to a <lecree 
made, embodying the award of the arbitrators, on the ground that 
the reference to arbitration was irregular, and not warranted by 
any of the provisions of Act X of 1877. 

Wlien a case has been so referred, the arbitrators are at liberty 
to determine what appears to them to be a fair and equitable rate 
of rent, and notwithstanding the amount so found is less than that 
demanded by the plaintifi in his nlnint, the Court out of which the 
reference issued is not at liberty on that ground to dismiss the sidt, 
but is bound to order the defendant (with tlie alternative of evic- 
tion) to execute a kabuliat in favour of the plaintifi, engaging him- 
self to pay rent to the fdaintiil* at the rate determined by the 
arbitrators to be fair and equitable. 

Khemna Gowala V, Buboloo Khan ... 251 


COSTS OF. 
See Costs 

ARMENIAN WIDOW. 

See Doweb 


ARREARS OF REN^, SUIT FOR. 

See Limitation • •• 


... 809 

... 794 
... 325 


OF REVENUE, SALE FOR. ^ 

See Act VIII of 1859, s. 7 ... ... ... .. 142 

ARREST, ADMISSION TO POLICE OFFICER BEFORE. 

See Evidence Act, ss. 25, 26 ... ... ... 530 

ASSAM, RIGHT.OF OCCUPANCY IN. 

iSVk Right of Occupancy in Assam... ... 196 


ASSESSMENT OF RENT. 

Enhancement ... ... ... ... ' ... 759 


ATT ACHING-CREDITOR — Right to Redeem Mortgage — Civil 
Procedure Code {Act X of 1877), ss, 276, 282, 295.] An attach- 
ing creditor has not, as such, any right to redeem a mortgagee 
subsisting prior to his attachment. 

SooBHtli Chundbr Paul v. Nittb Churn Btsack ... 664 

ATTACHMENT BEFORE JUDGMENT — Civil Procedure Code 
{Act V 111 of 1859), s, 240 — Objection as to non-compliance with 
requirements of s, 239 — Burden of Proof Civil Procedure Code 
{Act X of 1877), ss. 274, 276.] A suit on a mortgage foreclosed 
under Reg. XVII of 1806, s. 8, comprising 'property attaclied 
before *the date of the mortgage under s. 81 and the following 
sections of Act VIII of 1859, was brought against the purchaser 
of the attached property, which had been sold under* the decree 
obtained by the attucliing creditor. The ddfeuce was, that the « 
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mortgage falling within the provisions of s. 240 of the Act was roid 
as against the attaching creditor and those claiming under him. 

For the mortgagee it was contended, that the attachment could 
not prevail, it not having been proved affirmatively that the 
requirements of s. 239 relating to the intimation of the attachment 
had been complied with. * 

Held^ that this objection to the validity of the attachment could 
not be raised for the first tiine on this appeal, even if it was not 
rather for the mortgagee, seeking to deprive the attaching creditor 
of his possession, to prove the non-observance of the |brmalitie8 
in question. 

Semble , — A re-attachment of property after decree does not 
imply an abandonment of aan attachment obtained before decree. 

JKabikbishna Das Subrowji v. Subfonnissa Begum ... 129 


ATTACHMENT OP SURPLUS SALE-PROCEEDS. 
See Execution of Mobtgaoe Dkcbeb 


... 711 


SUIT TO SET ASIDE ORDER RELEASING. 

See Res Judicata ••• ... ... 659 

ATTESTATION OF WILL— Act (X of 1865), s. 50— 
Hindu Wills Act {XX f of 1870), s 2.] Section 50 of the Succes- 
sion Act (X of 1865) clearly intends that tiie two attesting wit- 
nesses to a will shall sign their names after the testator or testatrix 
shall have executed the will. 

If a testatrix admits a signature on n will to be hers before a 
Registrar of Assurances, and is identified before him by one of the 
witnesses to the signature, and both the Registrar and the identi- 
fier sign their names ns witnesses to the admission made, — 

Held, that such an attestation would be sufficient to satisfy s. 50 
of Act X of 1865. 

In thh matter of the Petition of Hubro Sundabi Dabia. 

Hukro SuNDABi Dabia V. Chundeb Kant^Bhuttachabjee 17 

ATTORNEY AND CLIENT— A /torney’5 Lien — Discharge by Disso- 
lution of Partnership^ Contract Act {TX of 1872), ss, 1, 171] 
Where a firm of attorneys dissolved partnership after the death of 
a client, there being at that time papers and documents belonging 
to the client in their hands, and a debt due in respect of coats 
from the client to them, — 

Held^ that the dissolution of partnership operated discharge 
by tlie firm, and that the attorneys were not entitled to retain the 
papers and documents until their costs were paid, but were bound 
to band them over to the administrator of the client. 

Section 171 of the Contract Act does not give an attorney an 
absolute lien. Section 1 provides that nothing in the Act contained 
shall allect any usage or custom of trade, and, as no part of the 
English law is inconsistent with s. 171, cases arising in this country 
must be governed by the English authorities. According to those 
authorities, while the relation of attorney and client exists, the 
client may either continue io employ the attorney or change him. 

When he claims to do the latter, jthe attorney being willing to act, 
be cannot ask the attorney to give up papers in his possession 
without first satisfying the lien. The attorney has his option,— he 
may, if he chooses,* either go on acting for bis client, or cegse to 
act; if he adopt the latter course he must give up the papers. On 
the death of the client his representative stands in exactly the same 
position witfi respect to the attorney as the client did. 

• In the mattbb of McCobkindale •«. ••• 1 
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ATTORNEY AND CLIENT. 

Sb6 Practigb ••• ••• 

, CONDUCT OF PROSECUTION BY. 

See Conduct of Pbosbcution ... 


Page. 



59 


, LIEN OP. 

See Attorney and Client... ... ••• 1 

AUTHORIZED AGENT. * 

See Limitation Act, IX of 1871, s. 20 ... «... 340 

BAILMENT Luggage^Ticket-- Conditions endorsed — 
Negligence — Regisipation of Luggage — Common Carriers-^ Foreign 
Steam Ship Company — Contract Act (IX of 1872), 131.] In 

a suifc for damages for loss of p&ssenger'fr luggoge by the wreck of 
a ship belonging to a foreign company, it appeared that the plaintiff 
had received a ticket in the French language, which on its face 
stated that it ought to be signed by the passenger, and that it was 
issued subject to certain conditions on the back. These conditions, . 
among other things, stated that the company would not be respon- 
sible for loss or damage arising from accidents or risks of the sea ; 

that the ticket was delivered subject to the conditions that certain 

articles of a specified nature should be made the subject of a 
special declaration, in default of which the company would not*be 
liable ; •that the company would not be answerable for unregistered 
luggage ; and that luggage might be insured at any of the com- 
pany's offices. It was not stated where registration of luggage 
might be effected. 'J'he ticket was not signed by the plaintiff. 

The plaintiff alleged that he did not understand the French 
language, and that the conditions had not been explained to him 
by any person. 

Held^ that the company being a foreign company were not com- 
mon carriers ; 

that the plaintiff was bound by the clauses and conditions on the 
back of the passage-ticket ; 

that none of the conditions had the effect of relieving the com- 
pany from the consequences of their own negligence ; 

that, in oc*der to establish a defence upon the ground that the 
plaintiff's luggage was not registered, it was necessary for the 
defendants to prove, not only that the plaintiff was bound by the 
conditions, but also that they were ready and willing to register the 
plaintiff's luggage, and that the plaintiff did not in fact register it ; 

that as the contract was made in Calcutta, the defei^dants were 
bound by the provisions of s. 151 of the Indian Contract Act. 

Mackillican V, The Compagnie des Messagebies Mabi- 


time de France 

... 

... 227 

BAR OF REMEDY. 

See Limitation Act, IX of 1871, 8. 20 


... 340 

BENG. ACT III OF 1864, s. 87. 

^e Limitation ••• ... ••• 


* 

8 

VII OF 1868. 

See Execution of Mortgage Decree 


... 711 

‘ VIII OP 1869. 

See Enhancement 


... 739 

8. 29. 

See Limitation 


... 323 


8S. 38, 40— Order that Tenures have 
lapsed^ Procedure to enforce Attendance of Witnesses *in Proceed^ 
ings for Measurement of Lands.'\ The Collector, in procoedingSi 
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lor measurement of lands under s. 88 of ileng. Act YIll of 1869, 

^ cannot be said to bare made a ** due enquiry,** and therefore should 
not^ make an order under that section that the tenures hare lapsed, 
until he has made use of all the powers giren him by s. 40 in order 
to prociire^the attendance of witnesses. 

MaOhub Doss v. Joobmobo Nath Rot ... ... 04 673 

BENG. ACT VIII QF 1869, s. 58 — Limitation^-^Exeeution of Decree — 

Delay and Laches — Cnsts.^ hi a suit for arrears of rent under 
Bang. Act YlII of 1869, a decree was obtained, on the SOtfa June 
1876, for a sum which with costa amounted to less than Rs. 500. 
Application for execution was made, in December 1877, against 
property other than that for which the rent wal due ; but was, in 
the first Court, opposed .successfully by the Judgment-debtor, on 
the ground that the undertenure should first be proceeded against, 
though such undertenure had already been sold away in execiitfoii 
of another decree, and the execution-proceeding was struck off on 
the 15th March 1878, and the property released from attachment. 

The judgment- creditor appealed, and was successful both in the 
lower Appellate Court and the High Court, the hitter decision being 
dated 26th February 1879. The costs awarded him in these 
proceedings, if added to the amount of the decree, would amount 
to,a sum of more than Rs. 500. The next application for execution 
was made on 19th August 1879. 

Heldf that the costs of the ap|)eals in the execution -proceedings 
should not be added to the decree; and, therefore, the decree being 
for less than Rs. 500, the provisions of s. 58, Beng. Act Vill 
of 1869, applied to it. 

Held also, that the attachment having been removed in March 
1878, the executhm of the decree was barred under that section. 

'I'he question of due diligence gn the part of a judgment- 
creditor can be gone into on a second appeal. 

Kadumbini Dabya V. Koylash Cuunbbb Pal Cuowdhby... 554 
VI OF 1871, s. 19. 

See Jurisdiction of Subordinate Juj 9 ge ••• ••• 6 

V OP 1875, 8. 45, CL. (5), abd s. 62. 

See Survey Proceedings ... ... ••• 453 

VII OF 1878. 

See Beng. Excise Act, ss. 9, 58, 74. Excise 575, 621, 832 

EXCISE ACT (Benir. Jd VII of 1878), ss. 9, 58, 74— 

J^ntroduction into Calcutta of Spirituous Liquor manhfactured else^ 
where — Limits fixed hy Collector — Additional Punish Aent^ Alters 
native Sentence of Imprisonment'] The provisions of s. 74 of the 
Beng. Excise ,^ct as to additional punishment, where there has 
been a previous conviction for a like offence," contemplate 
merely the case of the offender having been already ooiivicted of 
yUfi offence punishable with a fine of Rs. 200 or upwards, and being 
again convicted of another offence punishable with the same punish- 
iiient; it is not necessary that he should have been previously 
convicted of the same offenep. 

The accused were sentenced by the Presidency Magistrate, under 
88. 58 and 74 of the Beng. Exeyte Act, to a tine of Rs.400 each,' 
in default to three months* imprisoRinent, and in addition to six 
months* iinprisoiiinent, which was the npiximum terfb that could be 
awarded under s. 7^4. Ileld^ that the sentence of iiiiprisonmpnt was 
not in excess of the powers given to the Magistrate by s. 12 of 
the Prcsi(liency Magistrates' Act, the imposition of the additional 
sentence of imprisonuicnt not affecting the Magisti'a>te'ii powers as 
* regarded the original seuteuee under s. 58. 


C 
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No limits with re^rd to any distilleries in Calcutta lumng^lieen 
fixed under s. 9 of the Act within which spirituous liquor manu- 
factured otherwise than in that particular distillery, shall be intro- ^ 

* duced or sold without a special pass, and the fixing of such limits 
bein^ necessary to a conviction of an ofiTence under 3. fiS, the 
convictions in tliia case were set aside. 

Ram Ghundeb Shaw v. The Empbbss ... ^ ... ... 576 

DENG. EXCISE ACT (Beng. Act Vll of 1878), as. 15, 59, 60. 

See Excise ... ... ... ... 1.. 832 

s. 53 — Sale hy 

Licensed Vendor cSntrary to Terms of his LicenseJl Section 53 
of the Deng. Excise Act does not apply, to sales by a licensed 
vendor contrary to the terms of his license. That section provides 
for a breach of the condition of a license not covered by the second 
clause of s. 59 of the Act. 

The Empress u. Nobogoomab Pal • •• ••• 621 

CIVIL COURTS’ ACT, s. 19. 

iSss Jurisdiction OF SuBOBDiN ate Jui>0s .. ... 6 

BIRT SANKALAP 

Under-propbi start Right IN OudA ... a. 218 

BONA FIDES, PROOF OP. 

See Onus Phobanbi ... , ... ’ ... ... 268 

BOND— Zimito/ion Act (XV of 1877), s. 25, sched, 11, art. 66.] 
Where a bond, by its terms, stated that money advanced should be 
repaid on the 30th Pous 1283 B. S., and it so happened that, in the 
year 1283, the month of Pous consisted only of twenty-nine days 
(the 29th Pous, answering to the 12th January 1877), neld^ that a 
suit brought on the 13th January 1880 was in time. 

Almas Banee v. Mahomed Ruja ••• .•• ••• 239 

BOOKS AND PAPERS, ACCESS TO, FOR PURPOSES OP AC- 

COUNT. ' 

See Principal ani> Agent ... ... ... ••• 754 

BREACH OP OONTRACT. 

See CONTBACT ••• ••• ... 678, 681 

, COMPENSATION FOR. 

See Limitation Act, XV or 1 877, Schbd. II, arts, 66, 1 1 6 94 

-, VENDOR’S REMEDY FOR. 

See Sale of Goods ••• 64 

COVENANT IN LEASE. 

See Limitation Act, XV of 1877, Schbd. II., art. 120... 34 

THE PEACE, DISPUTE LIKELY TO CAUSE. 

See Criminal Fbocbdubb Codb, sb. 491, 530 •a* •.• 6 835 

— ■ ■— TftUST — Mixing Trust Funds with Money of Trustees^ 

Commission on Trust Money s.^ It is a grave breaeh of duty In 
trustees, or administrators taking out letters of administration, to 
estates in ibis country under power^-of-attorney from executors or 
next-of-kin abroad, to mix the incomes raised by them from trust- 
properties, or the funds of the estate, in one common fund with 
their oyfn inonejr8|, and such a cpurse of dealing* iray expose the 
trustees or administrators to criminal as well as civil liabilities. 

In thb matter or thr Petition of D. Cowib aaa 70 

BRITISH SUBJECT. 

See Frivilxgb aia aaa a.a a*a taa • 83 
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BRITISH' TERRITORY, PROPERTY STOLEN BEYOND. 

See Gbihiiial Pbocu>um Gopjb, b. 66 ... ... 607 

BURDEN OP PROOF. 

See ArrACHHaRT aaFoaa JoDOiiBaT ••• 129 

CALCUTTA, ENGLISH LAW HOW FAR APPLICABLE IN. 

See Dowbb ... ... ... ... ..! 794 

CARRIERS, liability OF, FOR NEGLIGENCE. 

, NeeBAiLHBRT ... ... .. ... ... 227 

CAUSES OP ACTION, JOINDER OP. 

See JuBUDiCTiuii of Subordihatb Jodqb. Sfxcifio 

Fbbfouiabcb ... ?.. ... 6, 328 

CAVEAT. 

See PaoBAxa • •• ••• ••• 460 


CERTIFICATE, APPEAL PROM ORDER REFUSING TO RE- 
CALL. 

* 


e 

See Appeal ... ... ••• 

APPLICATION FOR. 

eee 

... 40 


See OuABDIAN and Mimob ... 

OF ADMINISTRATION. 


... 19 


See Civfi Pbogedubb Code, s. 32 


... 370 


REGISTRAR— Act (VIII o/ 1871), 
ss, 49, 60.] Where a Registrar of Assurances has intentionally 
and deliberately issued a certificate of due registration of a docu- 
ment, with knowledge of certain facts relied on as affecting his 
power to grant the certificate, the Courts are bound to accept such 
certificate os due proof of registration, and cannot go behind it for 
the purpose of satisfying themselves that the Registering Officer 
has strictly conformed with all the proyisions of the Act. 

Shbo Shunkub Saboy o. Uibdbt Nabain Sahu ... ... 25 

SALE. 

See Mesne Pbofits •••'* ••• ••• 213 

TO COLLECT DEBTS, RIGHT TO-iic/ ZZF7/ 
of \S60— Question of Validity of alleged Adoption — Tifle."] A, al- 
leging himself to be an adopted son, opposed the application for the 
grant of a certificate under Act XXVII of 1860 to who, irres- 
pective of the alleged adoption, would be the legal lineal heir of 
the deceased. The Court before whom the application was made 
refused the grant of the certificate, on the ground th^t sufficient 
primd facie evidence existed establishing the validity of the adop- 
tion. On appeal held^ that the Appellate Court, concurring with 
the opinion expressed by the Court of first instance in respect of 
the factum of the adoption, would not be justified in setting aside 
the decision, on the ground that such Court was wrong in entering 
,into and deciding the question as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXVU 
of 1860, which is opposed by a party, who alleges he has a prefer- 
able title to it, the Court ^ should adjudicate the question of title, 
with B view to determine which party bos the preferential right to 
the certificate. * • * 

In the mattbb of the Petition of Sheetanjith Mookbbjeb 
0. Pbomot,uonath Mookbbjbe ••f ••• ••• 303 

CHANGE OF DEFENCE ON APPEAL. 

See Estoppel by Pleading ••• ••• ^ ••• 55 

CHATTELS, *MORTGAGB OF. 

• iSee Insolvent Act, s. 23 ... ... ... ... 633* 
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Piiffe. 

CLAIM AS COLLATERAL HEIR. 

See CaMMON Aucbstor ... ... ... ... 626 

, aVIL COURT, CRIMINAL PROSECUTION PENDING APPEAL 
IN. 

^ See Cbiminal Pbogbdubb Code, as. 393, 467, 471 ... 308 

, DECISION ON TITLE BY. 

See Criminal Pj^ocEDuaE Code, as. 491, 630 .*• •#. 836 

PROCEDURE CODE (Act X of 1677), Chap. XXX VII. ' 

Seh Arbitration ... ... ... ... ... 261 

i , 8. 1, Tit. “Decree.*' 

See Appeal against Order rejecting Plaint ... 249 

, a. 13. 

^>6 Res Judicata ... ... ... ... 319,715 

* ■ ■ ' " ■, SB. 13, 244. 

See Representative ... ... ... 777 

■■■ — ■ , g. 13j EXPL. 6. 

Res Judicata ... ... ... ... ...31-49 


, 8 . 16 . 

iSee Jurisdiction OF Subordinate Judge ... 6 

, a. 25. 

See Order of TRANaFER ••• ••• ... 30 


— — — ■ ' — ■I— , s 32 -^Adding Parties 

as Ftainiiffs^Act XXV II of 1860, a, Holder of Certificate 
of Administration.^ A sued as only son and heir of his father B, 

C, the widow of B, having, with the concurrence of A, taken out 
letters of administration to B's estate, was. on the application of A 
at the hearing of the suit, made a, co-plaintiff under s. 32 of tj^e 
Civil Procedure Code. 

Held, that C oiiglit not to have been joined aa a plaintiff in the 
suit, inasmuch as A had no right at all to sue. 

Section 32, as far as the Edition of plaintiffs is concerned, only 
applies to these cases in which the original party who brought the 
suit had some title to sue. 

Per PoNTiFEX, J.— The power given by s. 27 of the Code ought 
to be exercised before the first hearing of the ease. 

Held also, that s. 2 of Act XXV 11 of I860 prohibited A from 
suing alone, for although he was, no doubt, beneficially entitled to 
recover it, yet there was no vexatious or fraudulent withholding of 
the debt within the meaning of that section. 

Per Garth, C. J. — A debt cannot be said to be “ vexationsly 
withheld ” within the meaning of that section, simply because the 
debtor omits to pay it. 

Chundeb Coomab Rot v. Gocool Uhunder Bhuttacharjeb... « 370 


Suit fob Rent... 


See Specific Perfobmancr 


See Pbactice t*. 


See Evidence Act, a. 91 


•, 8. 43. 


... 


... 

791 

8. 44, 1 

RULE a. 



• 
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328 

-, as. 60, 

61. 
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676 

as. 178 

, 182, 183, 

647. 
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762 

B. 206. 
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See Limitation 
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CIVIL PROCEDURE CODE (Act X of 1877), sa. 228, 649. 

^ See Exbcotion of Dbcbbi ... ... ... ... 613 

— — , as. 280, 246, 248. 

See Rbtivob ... ... ... ... 604 

— — — , 8. 234. • 

See Exk<2DT1on of Degbeb ... ... ... ... 479 

, ss. 244, 258. 

See Execution of Decbbb ... ... ... ... 786 

, ss. 248, 31 f. 

See Execution of Decbbb ... .a ... ... 103 

. 8s. 274, 276. 

Attachment DEFOBB Judgment ••• ... ... 129 

ss. 276, 282, 295. 

See Attaching Cbeditob ... ... ... ... 663 

ss. 351, 588, CL. 17. 


See Appeal ... ... 

••• 

88. 394, 

395. 

168 

See Principal and Agent ... 

••• 

, 88. 540, 

•EE ESE 

584. 

754 

See Appeal from Appellate Decree 

8. 560. 

• •• ••• 

206 

See Application fob Rehearing 

•, 8. 586 

— Appeal in 

548 


cases cognizable by a Small Cause Court .] A was the proprietor 
of nine annus of a inouza, B and his family of one anna, and Cand 
others of the remuining six annas. B and his fainilj having occu- 
pied and enjoyed, to the exclusion of their co-shareholders, fifty- 
four bighus of the mouza, failed to pay any rent in respect of such 
occupation. A instituted a suit against them (moikiiig C and the 
other holders of the six annas share defendants to the suit) to 
recover the sum of Ks. 412-8 as thesuin justly due to him after mak- 
ing all proper deductions, including as well the share of the rent 
of the fifry-four bighas to which the six annas shareholders were 
entitled, as also thb share which B and his family were entitled to 
retain as proprietors of a one-anna share. Held, that the facts 
showed an implied contract on the part of B and hip«fumily to pay 
to their co-shareholders whatever, upon taking an accoitnt, should 
appear to be due to them ; and that, inasmuch as the total amount 
sought to be recovered in the suit by A did not exceed 500 rupees, 
the suit was one which might have been brought in a Small Cause 
Court, and therefore the plaintiff had no right of second appeal to 
the High Court under s. 586 of the Code of Civil Procedure. 

* Abmak Singh v, Doobga Rot , ... ... 

, s. 610. 

See Appeal ••• 594 

a. 624. 

See Rbvibw ... * ••• ..I ... ... 236 

, 8. 649. 

High Court, Appellate Side. ... 201 

CIVIL SUIT, INJUNCTION IN. 

Sge Penal Code, 8. 188 ••• ••• * ••• 445 

CQrCONTRACTOllS, JOINDER OP. 

See Parties 
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COLLATERAL HEIR. CLAIM A& 

See Gommom Aucbstob ... ... ... ... 696 

, COLLUSION WITH WIDOW. 

' See Hindu Law ••• ••• ••• 764 

COMMISSION, KVIDENCE TAKEN ON, WHEN ADMISSIBLE 
IN CRIMINAL TRIAL. 

See Evidbrcb Act, a. S3 * ' ... ... 522 

COMMON ANCESTOR — Claim ae Collateral Heir — EvidenchJ\ 
Where th» plaintiff claimed as paternal uncle’s grandson and only 
heir of iV, and th^ evidence showed that iV's father was one of 
three brothers, but it was not stated in the plaint, nor shown by the 
evidence, who was the father of the three brothers, — held^ that the 
suit ought to be dismissed, it being incumbent on the plaintiff, 
claiming as a collateral heir, to show who the common ancestor was 
from whom he derived title. 

Kbdabnauth Doss u. Pbotab Cuumdbb Doss . ... ... 626 

COMMON CARRIER. 

See Bailment ••• •• ••• ... 227 

COMPENSATION FOR BREACH OP CONTRACT. 

See Limitation Act, XV of 1877, Schei). 11, abts. 66, K6 94 

TO ACCUSED. 

^66 Criminal Pbocbdobe Code, 8. 211 ••• «„ 581 

COMPETENT COURT. 

See Res Judicata ... ... u. ... 406 

COMPROMISE — to set aeide — Fraudulent Repreeentatione-^ 
Sanction by Court of Compromise entered into by a Minor ---Mie^ 
apprehension or mistake ae to Material Facts ^Contract Act {fX of 
1872), s. 20^ Inquiry as to whether it would be for benefit of Aftnor 
to set aside Compromise The plaintiff, a minor, was, as daughter 
and one of the heirs of A, entitled to 7-24ths of his estate. The 
value of A's estath was uncertain, and depended on whether or not ' 

A had been a partner In business with AT, and whether or not a 

sura of R8.«30,()6 o had been paid by Af to A in satisfaction of all 

claims which A had against M in respect of the estate of K, a 
deceased brother of A and former partner in the same business. 

M having, on A’s death, possessed himself of all the estate of A, the 
plaintiff Drought a suit against A/, in which a decree was made 
ordering anjiccount to be taken of the estate of A which had come 
into the hands of M. Pending such account, M died, leaving a will, 
by which he appointed the son of A and another his executors, and 
the suit was revived against them. In their application for probate 
they stated that the value of Af’s estate, so far as they had been 
able to ascertain and were aware, was Rs. 4,41,000. Shortly after 
probate was granted, negociations were entered into between the « 
executors and the advisers of the plaintiff for a compromise, and a 
petition wdh, with the concurrence of the executors, presented by 
the plaintiff to the Court, asking for its sanction to thef terms agreed 
upon by the parties, which were, that the plaintiff should receive 
Rs. 20,00(> in full of all demands# and Rs. 5,000 for her costs of 
suit. This petition took, as the value of ilTs estate, the amount 
stated by the executors in their application for probate, and stated 
that tbe value of A*s estate, in case the abovementioned payment 
by M was proved, would be Rs. 30,000, and in case it was not 
proved, then a moiety of the estate of M; and that, considering 
the difficulties the plaintiff had to meet in proving her case, and ^ , 
with a view to put on end to further trouble, litigation, and 
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expense, tbe above terms had been agreed to on her behalf; These 
terms of compromise were sanctioned by the Court on tbe 11th 
September 1876. Shortly afterwards, further property was dis^^ 
covered belonging to the estate of Af. The plaintifi brought a suit 
against the^xecutors to set aside tbe compromise, alleging that the 
terms bad been accepted by her on tbe mith of the representation# 
made by the executors in their application for probate, and charg- 
ing them with wilful and fratfduleiit concealment. There was 
ev^lence to show that some of the property subsequently discover- 
ed was such that the defendants as executors ought to have known, 
even if they did not of its existence at the time of the cohipromise. 

Held^ that even though the executors had no sftch knowledge, and 
there was no actual frapd, yet there was such culpable ignorance 
and neglect of duty on their part as to amount to naud, and carry 
with it the consequences of knowledge, and as the compromise had 
in consequence been entered into by the parties and sanctioned by 
the Court under a misapprehension of material fact, the plaintiff was 
entitled to have the compromise set aside, and the parties restored 
to their rights in the former suit at the time it was effected. 

Per PoMTiFBx, J. — In cases where the sanction of the Court is 
required, as where there is an infant concerned, each party is bound 
to^see that the materials on which the sanction of the Court is 
asked for are uninmeachable. 

JPer Fontifex, J. — Queere , — Whether in this suit, if the ques- 
tions were found to arise, it would be necessary for the Court to 
consider whether it would be for tbe benefit of the minor that tbe 
compromise should be set aside ? 

Per Gabth, C.J. — Semble , — Even if it only appeared that the 
compromise had been entered into and sanctioned under an entire 
mistake of the parties and of the Court with regard to the subject- 
matter of the agreement, it ought to be set aside under s. 20 of the 
Contract Act. . 

Per Gabth, C.J.— In a substantive suit by a minor to set aside a 
compromise made with the sanction of the Court obtained by fraud 
or mistake, it is not the province of the Court to inquire whether it 
would or would not be for the benefit of the minor that the com- 
promise should be set aside ; though it might be otherwise on an 
application for review to the Court which granted the sanction. 

Bibbe Solomon 0. Abdool Axeez ... ... ... 687 


CONDITIONS ENDORSED ON TICKET. • 

See Bailment ... ... ... ... ••• 227 


CONDUCT, ADMISSIONS BY. 

See Estoppel ... ... ••• I ••• 794 


. OB PROSECUTION BY ADVOCATE OR ATTOR- 
}9EY — PermUsion hy MagUirate — Presidency Magistrates' Act 
(/F 0/1877), s, 129.] With the exception of the Advocate- Gene- 
ral, Standing Counsel, Government Solicitor, or other officer gene- 
rally or specially empowered by tbe Local Government in that 
behalf, no person, whether counsel or attorney, can claim tbe right 
to conduct tiie proseciitfon of any criminal case without tUh permis- 
sion of the Presidency Magistrate. • ^ 

Thb Empbess p. Botokbisto Dabs, ••• 59 


CONFESSION. 

See Evidence Act, ss. 30, 138 ••• . 

COIIFIRMATION OF SENTENCE BY SESSIONS JUDGE. 
See Cbimiral Fboceddm Cobb, s. 36 


... 279 
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CONSENT OP TRUE OWNER 

See Ihsolvxht Act, s. 23 ... 

TO IRREGULAR PROCEEDINGS. 

See Tuial of sbpabatb Chabgbs 

CONSTRUCTION OP CONTRACT. 

See CoNTBAGT 

- WILti, 

See Hindu Law ... 


Peg* 

••• ••• 633 

A 

96 

f 

••• ... 

••• «... 
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CONTAGIOUS DISEASES ACT (XIV of 1866), ss. 11, ^l^Rules 
1 3 and 27 passed untler ike Act’^Magistratey Competency of •^Juris- 
diction,'] Aliy woman desirous of ceasing to carry on the business 
of a common prostitute is, under the prorhions of the Indian Con- 
tagious Diseases Act, 1868, absolutely entitled to have her name 
removed from the register ; and any rule, or portion of a rule, pur- 
porting to have been framed under tlie provisions of that Act wliich 
places any obstacle ou the way of her doing so, is ultra vires, and ^ 
therefore void. 

Where a woman is prosecuted before a Magistrate under s. 11 of 
Act XIV of 1868, she is not precluded from pleading that she has 
ceased to be a common prostitute, and that she has taken steps, 
under s. 21 and the rules framed thereunder, for fhe removal of her 
name from the register ; and the Magistrate is competent to enter- 
tain such a defence. 

The Empuess v. Nistab Raur ... ... ... 163 

CONTINGENT REVERSIONARY HEIR. . 

See Hindu Law ... ,. ... ... 764 

INTEREST. 

See Hindu Law ... ... ... . ... ... 198 


CONTINUING ACT OF WRONG. , 

See User ... ... ... ... 394 

CONTRACT — Breach of Contract^Time for Performance.] A con- 
tract for the sale of seed contained the following' provision i-— 
Refraction guaranteed at four per cent., witli usual allowance up 
to six per cent., exceeding which the seller is to recleuii the seed at 
his expense within a week ; failing which buyers to have the option 
of cancelling th.'it portion of the contract tendered, or of buying 
against the seller, or of taking the f>arcel as it stands, with usual 
allowance for'excess refraction. Delivery from seller’s godown in 
pile U|> to^the 13th of July next." On the 10th July, the vendor 
tendered the seed. On examination the refraction was found to be 
above the contract rate. It was agreed that the vendor should 
reclean the seed; and on the 13th July, the purchasers went to 
take delivery of the seed, which was found still to be. not sufficiently 
cleaned. On the 13tli July, the vendor said that he should require 
a week longer for that purpose. The purchasers then cancelled* 
the contraft. In a suit by the vendor for damages for breach of 
contract, — ^ 

He/d— (1), that the breach of the contract was with the plaintiff : 

(2), that nhe week allowed for r^Ienning* commenced from the 
10th July; and that as the plaiiitin had not succeeded in reducing 
the rate of refraction to tL^p contract rate, the defendants hail a 
right fip reject the seed ; and that the plaintiff was nut entitled to 
furtlier time to reclean it again. 

Buddbeb Doss u. Ralli ... ... ••• ••• 678 

, ADDING PAKTIES IN ACTIOJIS OP. 

Set Partibs ... .M ••• ••• •813 
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CONTSRAOT, COMPENATiON FOR BREACH OP. 

See Limitation Act, XV of 1877, ScbeO. II, arts. 66, 1 16 94 

■ , CONSTRUCTION OP — “ Delivery in whole of Novem^ 

her on seven days* notice from, Buyer Breach of CcntractJ\ A 
contract fo% delivery by the defendants to the plain tiiOT of 1,000 bags 
of ginger stated, that “ delivery was to be taken and given in the^ 
whole of November on seven days* notice from the buyer.*' On the 
5th November, the plaintiff gave? notice to the defendants requiring 
deljvery to be given “ within seven days ; ** and again on the 11th, 
that he was prepared to take delivery on the following day. On 
the 12tb, the defendants wrote to the plaintiff, stating that they 
would give delivery on the 28th, 29th, and 3Cah November. On 
the 15th, the plaintiff gftve notice that he considered the contract 
at an end. In a suit for damages for non-delivery, — held (affirm- 
ing the decision of the Court below), that the words on seven 
days* notice from the buyer ** were intended to give the buyer the 
right of fixing the particular time in November at which the deli- 
very was to commence, and that the defendants were, therefore, ' 
bound to commence delivery on the expiration of the seven days* 
notice. 

Juggernath Khan o. J. E. Maclachlan ... ... 681 


RESCISSION OF. 

See Sale op Goons 

CONTRACT ACT, IX OF 1872, ss. 1, 171. 
See Attorney and Client 

, s. 20. 

See Compromise 

— — , ss. 55, 107 

See Sale of Goods... 

, 8. 135. 

See Principal and Surety ... 

, 8. 151. 

See Bailment 


64 
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••• 


2 


, 8. 265 — Suit for Adjustment of Ac^ 

counts of a Partnership — Jurisdiction,'] Section 265 of tkie Contract 
Act, while it enables a partner, after the termination of a partner- 
ship, to apply to the District Court to wind up the business, does 
not take away the ordinary right of suit in any Civil Court having 
jurisdiction to have the accounts of the partnership AJ^n. 

Luchman Lall V , Kam Lall ... ••• ... 521 


CONTROL OF EXECUTION. 

See Execution ••• ... , ••• 485 

CONVEYANCE SUBSEQUENTLY REGISTERED. 

See Specific Performance ... ... ... ... 534 

CONVICTION, RECORDING REASONS B*OR. 

See Criminal Procedure Code, s. 227, cl, (^) ••• ... 579 


COPYRIGHT ACT {XX of 1847), s. l^Small Cause Court Acts 
{IX of 1850 and Xkof 1865)— Zi7/a Court— Act Xll^of 1876.] 
As the class of cases provided f8r by ^s. 7 of the Copyright Act 
(XX of 1847) was transferred to the jufisdictiou of the Calcutta 
Court of Small Causes by Act IX of* 1850, notwithstanding the 
express language used in s. 7 of the Copyright Act, so by analog 
the jurisdiction in the same class of cases arising in the Mofussil 
was transferred to the jurisdiction of the Mofussil Courts of Small 
* Causes by Act XLlPof 1860 and Act XI of 1865. 


* D 
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But soiled, i of Act XII of 1876, amending Act XX of 1847, 
has now ra-transferred the jurisdiction iu such suits to the District 
Courts. 

, In the mattes of the Petition of Hambbdoollah. 

Hambbdoollah o. Mahomed Asghub Hossbin ... 

{jO*^fLk'^'EkBi^-^Enhancemeni-~Notice of Enhancement,'] in a 

suit for enhancement by one co-sharer, to which the other co-sharer 
was made a party, that onb co-sharen is not competent to issue a 
proper notice of enhancement without the consent of the other c{- 
sharers previously obtained, though the rent has been paid to each 
co-sharer separately. Under the ruling of the Full Bench, in the 
case of Guni Malmmed v. MoraUy he must first establish his 
right to a separate contract to recover his rent separately on his 
individual share. 

KASHBEKisHoaE RoT Chowdhrt 9. Alip Mdkdol ••• 

— , JUDGMENT AGAINST. 

, See Res Judicata 

CO-SHARER, SALE OF INTEREST OF ONE. 

See Hindu Law ... ... ... ... 

COSTS: 

See Brno. Act VIII or 1869, s. 58 

■ ■■ — — Abatement or Diamisml of Suit Jar want of Jurisdiction — 
Presidency Small Cause Courts Act {JX of 1850), ss. 42, 52.] 
Where a plea to the jurisdiction of the Small Cause Courts estab- 
lished under Act IX of 1850 is successful, the judgment ou^ht to 
be one dismissing the suit. But whatever the ‘form, it should be 
stated that the suit abates or is dismissed for want of jurisdiction.*' 
In such a case the Court has power to award costs to the defendant. 

Freck 9. Hablbt ••• ••• ••• ••• 

« — Application on behalf of Arbitrators — Reference^ There is 

nothing in the Civil Procedure Code which authorizes arbitrators to 
apply to the Court for confirmation of an order passed by them, 
making payment oP their fees a condition precedent to the hearing 
of a reference. 

SSteel o.,Robabts ... ... ••• 

■ — — Suit on Hathchitta— Partnership ^ Some Partners denying 

Debt, others admitting Debt,'] In a suit brought against several part- 
ners to recover a sum of money on a hathchitta, some of the partners 
denied the debt, and the partnership, whilst others admitted both 
the partnership and the liability ; the Court found in favor of the 
plaintifis, and gdve them a decree for the amount sued for with 
costs, and ordered the defendants who had disputed thb debt and 
the fact of the partnership, to pay the costs of the other defend- 
ants, who had admitted their liability. 

JuGOUT Chundeb Rot 9. Roop Chand Shaw 

COURT FEES ACT, s. 1 1 , para. 2. 

Execution -Pboceedings 

— , 8. 12, PARA. 1, AND SCHBD. II, DlV. II, ABT. 17, 

Pt. m. 

See Appeal against Obdei^ bejbctAiq Plaint 
, INTERFERENCE OF. • 

See ActXXXV op ,1858 , ... 

TO EXECUTE DECREE. 

AVe Execution of Dbcbbe ••• 

COVENANT’IN LEASE, BREACH OP. • 

See Limitation Act, XV of 1877, Scbbd. II, art. 120 
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COVENANT NOT TO LEASE. 

MoKMAOI-BoRD ... ... ... ' ,u 31? 

criminal CASE, TRANSFER OF. 

Tbamsfbb OF Gbimimal Casb ••• ... ... 491 

CRIMINAL PROCEDURE CODE (AetX o/1872), 8. 36--Con>«^ 
ation of Sentence by Seesions Judge,! Section 36 of the Criminal • 
Procedure Code, aa regards the necessity for confirmation of the 
sentence by the Sessions Judge, refers to cases in which the sen- 
tenoe of imprisoninent is a sentence of upwards of three years, 
without including any additional sentence as to fine or wh^ping. 

In thb mattbb of thh Petition of Sumshbb Khan. Thb 
Empbbss 0. SuMSRBB Khan ... ...* ... ... 624 

, 8.64. 

See Tbansfeb of Cbiminal Cask ... ... ... 491 

B. 66 — /)is- 

honeetly retaining in British Territory Property stolen beyond Bri^ 
tish Territory,"] A Nepalese subject, having stolen cattle in Nepal, 
brought them into British territory, where he was arrested and 
sentenced to one year's rigorous imprisonment. Held, that he 
could not be tried for the theft itself, but that he might be convict- 
ed dishonestly retaining the stolen property. 

The Empress v. Sunkbb Gops ... ... ... ... 307 

» ss. 82, 84. 

See Fbivileqb ... ... .. ... ... 83 

— , s. 2M — Order 

of Acquittal^ Compensation to Accused.] An order for coinfiensu- 
tion against a comjilainant may be made on an order of acquittal 
under s. 211 of the Criminal Procedure Code. 

Mona Sheikh v, Ishan Babdhan ... ••• ... 581 

^ s. 227, CL. (A)— 

Recording Reasons for Conviction — Practice of High Court on 
Revision,] Under cl. {h) of s. 227 of the Criminal iProced lire Code, 
although a Magistrate is not required to record any evidence, he 
should, in recording his reason.^ for the conviction, state them so, 
that the High Court, on revision, may judge whether there were 
sufiSicient materials before him to support the conviction. 

Where they were not so stated, the High Court, on motion, set 
the conviction aside. 

In the matter of the Petition of Panjab Sinqh. Thb Em- 
press V. Panjab 8ingh ... ... *7- ... 579 

ss. 243, 250, 

264, 265. 

ijfee ’E xamination OF Accused ... ... ' ... 96 


— — * ■ ■ , s, 359. 

** See Evidence ... ... ... ••• ••• 714 

- , 8. 454, ILLUS. (/). 

See Practice .y ... ... ••• ••• 718 

,s. 468. 

Sanction TO Proseoution ... ...* ... 440 

«s. 471, 467— 

Institution of Criminal Prosecution pendihg Appeal in Civil Court,] 

If, in the course of a proceeding, either civil or criminal, a Judge 
or Magistrate finds clear ground for believing that either the parties 
to the procehdiiig or their witnesses have committed perjury or 
any other offence agaihst public justice, he is justified in directing 
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ci'iminal proceeding ajvainst such person under s. 471 of the Crimi- 
nal Procedure Code without any further enquiry than that which 
ho has already held in his own Court. 

As a matter of discretion and propriety, it is right for a Court, 
before committing a person on a charge of perjury .up^n his own 
qncontradicted statement, to await the hearing of the appeal, where 
an appeal is pending, in the case in which he is charged with such 
perjury. ' • 

In the matter of Muttt Lall Ghosb ... ... 308 

CRIMINAL P^tOCEDURE CODE (Act X of 1872), m. 491, 530— 
Dispute likely to cause Breach of the Peace— Decisiofi on Title hy 
Cioil Court — Police^ Report^ Incorporation of hy Reference,"] On 
the 20th of March 1879, A applied to have certain lands, which he 
had lately purchased, registered in his name. The order of the 
Deputy Collector, declaring that A had proved possession, and was 
entitled to registration, was not passed until the 24th December 
1 879. Prior to A's purchase, B and C bad, on the 6th March 
1879, obtained registration of the same property. The proceedings 
were sent to the Commissioner, who, on the 29th September 1880, 
declared 4 to be entitled to the land ; and in October the registra- 
tion in the names of B and C was cancelled, and A's name was 
iinally registered. In July 1880, proceedings und^r s. 530 of the 
Criminal Procedure Code were commenced upon the petition of 
certain ryots, who alleged that other ryots, at the instigation of 4, 
were going to do acts which would lead to a breach of the peace. 

The Deputy Magistrate, the same person who as Deputy Collector 
had decided the land-registration case in favbr of 4, proceeded 
under s. 530 to consider the question as to who was in possession, 
and found that B and C were in possession. 

Heldj that the Deputy Magistrate could not, in these proceed- 
ings, set aside the order wliich he had made in the registration-case, 
as that order could only be set aside in a regular Suit. 

The proceedings recorded by the Deputy Magistrate did not set 
forth in express larfguage that he was satisfied that a dispute likely 
to create a breach of the peace existed in respect of the land in 
question, between 4 on the one side, and B and C on the other ; 
nor did it ael forth the grounds upon which he was so satisfied that 
such dispute existed. 

Beldy that the proceeding was therefore defective. 

In the proceedings tlie Magistrate referred to a police report, 
which, howeyef', did not show that* a breach of the peace was im- 
minent. 

//eld, that although this report might be taken to be incorporat- 
ed by reference, yet that it was not sufficient to justify the order. 

Per Field, J. — Un]es.s the parties are able to show that there is 
such a dispute as is likely to induce n breach of the peace, the 
Magistrate should hold his hand and not proceed further. When • 
the rights of the parties have been determined by a competent 
Court, the dispute is at an end, and It is tlie duty of the Magistracy 
to maintain the rights of the successful pyrty, and the proper course 
for the Magistrate to pursue, if the defeated party does any act 
that may pfwably occasion a breach tfif the pSnee, is to take action 
under s, 491 of the Criminal Procedure Code, and require from 
such person security to keep the peace. 

In itjB Gobind Crondbb Moitea ... ... ... 835 

— ^ M . . — ... ■ - 505, 506— 

Deposit of Cash in lieu of Securitt/~Bond for Good Bcfiaviour,] 

Th^ powers giveu by ss. 6U5 ajid 50^ of Act X^f 1872 should be 
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exercised with extreme discretion ; the former of these sections 
is not intended to appiy to persons of by no means a reputable 
character” 

An order requiring persons to deposit cash in lien of entering into 
a bond ns security for their future good behaviour, is bad in law. 

The Empbess 0. Kala Ghakd Dass ... ... ..^ 14 


CRIMINAL PROCEDURE COD]? (Act X of 1872), ss. 521, 523, 530. 

iSse JUBISDIGTION ... ... ... 


291 


PROSECUTION PENDING CIVIL APPEAL. 

See Criminal Procedurte Code, sb. 193, 467, 4^1 ... 308 

CULPABLE HOMICIDE— Assembly ^Fight between 
two contending Factions^^each armed with Deadly Weaponsr^ Penal 
Code (Act XLV of 1860). a. 300, cxcep. 5.] Where death results 
ill a fight between two bodies of men deliberately fighting together, 
a greater proportion of the men composing both sides being armed 
' with deadly weapons, and it being further apparent from the 
evidence that the man slain was an adult, and that no unfair advan- 
tage was taken by the one side or the other during the fight, the 
ofience committed is culpable homicide, but does not amount^to 
murder. 

• Samshebe Elf an V. The Empress ... ... 154 

CUMULATIVE SENTENCE. 

See Practice ••• ... ... ... 718 

DATE OF APPOINTMENT OP MAGISTRATE. 

See Appeal* ... ... ... ... A, 476 

OF DOCUMENT, ALTERATION IN. 

See Penal Code, ss. 192, 464, cl. 2 ... ... 482 

DEBT, ACKNOWLEDGMENT OF. 

See Acknowledgment of Debt ... ... ••• 

OF FATHER, LIABILITY OF SON TO PAY. 

iSVe Hindu Law ... ... ... ^ 

DECEASED HUSBAND’S ESTATE, REPRESENTATIVE OF. 

See Execution of Decree ... ... ^.. 

DECISION OF TITLE BY CIVIL COURT. 

See Criminal Procedure Code, ss. 491, 530 ... 

DECREE, FORM OF, AGAINST HINDU WIDOW. 

Sec Execution of Decree ... ... 

FOR PAST MAINTENANCE. 

See Mahomedan Law ••• ••• ••• ••• 

DEED OP ENDOWMENT. 

See Mahomkdan Law ... ... ... 

DEPENDANTS, COSTS BETWEEN. 

See Costs ... ... ... 

DELAY. 

See Bbko. Act VIII or 1869, s. 68 ... ... ... 

DELIVERY OP GOODS ON CERTAIN DATE. 

See Sale of Goods ... ... 

IN WHOLE OP MONiyi ON sSfeVEN DAYS’ 

NOTICE. 

See Contract ... ... ••• 

DENIAL OF LANDLORD’S TITLE. 

See Landlord and Tjsnaiit a. I ••• ... 
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DENIAL OF TENANCY. 

iSee Estoppel BT Pleading ••• ... ... ••• 

PEPOSITIONS, INFORMALITIES IN. 

See Evidence Act, s. 91 ••• ••• ••• •§■ 

DILUyiON. *' 

See Suit fob Possession ••• ••• 

DISCHARGE OF LIEN. 

iSse Attobnet AND Client ... ... ... 

OF SURETY. 

See Pbincip^l and Subbtt ... 

DISCONTINUANCE OF POSSESSION. 

See Pebmissivb Occupation ••• 

DISMISSAL OF COMPLAINT — Presidency Magistrates' Act (/ V of 
1877), s. 124 — High Courts' Criminal Procedure Act {X of 1875), 
A. 147 — Institution of Fresh Proceedings. 1 An order of dismissal 
under s. 124 of Act IV of 1877 does not operate ns nn acquittal. 
The Empbess on the Pbosbcution of Jogbndbonath Bose p. 
* Thompson ... 

OF SUIT FOR WANT OF JURISDICTION. 

Nee Costs ... 

DISOBEDIENCE OF INJUNCTION. 

See Penal Code, s. 188 

DISPUTE LIKELY TO CAUSE BREACH OF THE PEACE. 

See Criminal Procsduue Code, as. 491, 530 ... 

DISSOLUTION OF PARTNERSHIP, DISCHARGE OF LIEN BY. 

See Attorney and Client ... ... ... ••• 

DOCUMENT, ALTERATION IN DATE OF. 

See Penal Code, ss. 192, 404, cl. 2 ... ... 

RECEIVED BY LOWER COURT. 

See Onus of Proof 

DOCUMENTS, SECONDARY EVIDENCE OF CONTENTS OF. 
See fivioENCE 

UPWARDS OF THIRTY YEARS OLD. 

See Evidence 


Introduction of English Law — Freehold Estates of Inherit- 
ance — Armenian Widow —English Law how for applicable in 
Calcutta— Succession Act{Xof\%%S)y s,^— Estoppel— 'll Ueo. Ill, 
c. 70, «. 17 — Dower Act (XXIX of 1839).] The widow of un 
Armenian, married before the Dower Act (XXIX of 1 839), is 
entitled to dower out of larnls which her husband held during the 
marriage for an estate of inheritance, as against a Hindu purchaser ^ 
for value from the husband during hi§ life, the English law of * 
dower hayiiig|been recognized in this country amongst Europeans 
and ArmeniimB as a branch of the law of inheritance. * 

Per Garth, C. J.— Estates which have^been held by British sub- 
jects under tjie name <>f frefehoid estates of iiiberitance, are, in all 
essential respects, the same estates lAiich have been held in Eng- 
land under the sam^ ngme. 

The case of Thlt Mayor of Lyons v. The East India Co. does 
not mearf to decide that the Courts of this country are justified in 
adopting jiist so much of the law of inheritance, or of dower, or of 
any other law, as they consider equitable^ and rejecting Bie rest. 

* It only points out that there are' certain portions of the English 
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Statute law which from their very nature were only passed for rea- 
sons connected with England, and which would not be applicable in 
India or any Colony of the British Crown,— the Mortmain 
Acts, the Law of Aliens, and the like. 

The provisions of s. 4 of the Succession Act are prospective, and 
leave rigliA unaffected which had already been acquired before the 
Act passed. * 

SaBKIES V, IhlOSONOMOTEB PoSSEB ... ... ... 794 

DUTIES OF JUDGE. 

See Sanction to Fbosegution ... .. 440 

EASEMENT. • 

See Usbb, R|pht op Pbivatb Wat ... 394, 608 

' — — Idmitation, Plea of ^Limitation Act (XV of 1877), 

8. 26 — Prenumption of 'a Orant."\ In a suit to establish an easement 
when limitation is pleaded, the proper issues to frame under s. 26 of 

• Act XV of 1877 (Limitation Act) arc : — 

(i) Whether the easement in question was peaceably, openly, and 

as of right enjoyed by the plaintiff, or those through whom he 
claims, within two years of the institution of the suit ; and > 

(ii) in the event of the above issue being found in the negative, 
whether there is evidence of enjoyment on the part of the plaintiff, 
or those through whom he claims, of such a character and duration 
as to justify the presumption of a grant or other legal origin of the 
plaintilTs right independent of the provisions of Act XV of 1877, 
s. 26. 

Aghul Mahta d. Rajun Mahta • •• • • • ••• • •• 812 

EJBCTMEN'J’ SUIT. 

See Bstofpbi. bt Pleading ... ... ... ... £5 

ENFORCING ATTENDANCE OP WITNESSES FOR MEASUR- 
ING LAND. 

See Beno.’ Act VIII of 1869, bb. 38-40 «#• ... 673 

ENGLISH LAW, INTRODUCTION OP. 

See Dower ••• ... ••• ... ... 794 

ENHANCEMENT— AMecWmcn/o/ffeiif— Decree for Rent at Enhanced 
Rate-~Beng, Act Vlllof 1869.] On the 25th of January 1864, 
the plaintiffs obtained a decree against the defendants for assess- 
ment of enhanced rent. Shortly afterwards, the defendants exe- 
cuted a kabuliat, at a reduced rate, for eleven ydlirs ending the 
31st Assin 1282 (16th October 1875). After the term tad expired, 
the plaintiffs sought to recover rent from the defendants at the rate 
settled by the decree of 1864. 

Held^ that the decree had been superseded by the subsequent 
arrangement, and that the plaintiffs could not recover rent at an 
•enhanced rate, except under the provisions of Beng. Act VIII of 
*1869. 

Nobin Chundbb Sircar v. Gour Cbundrr Shaha ... ... 759 

, NOTICE OF. 

See Co-Sharers ••• ••• 149 

, SUIT FOR. ’ • , 

See Reb Judicata. Suit fob Enha'ncbAbnt of Rbnt 319, 543 

ESSENCE OP CONTRACT, TIME OP, • 

See Salb of Goods.,, ,,, ,,, , ,,, 64 

ESTATE OP 'HINDU. H ‘ 

* See LiTTaas of Aj>iori9tbatioh 9M Btt 483 



XXX 


GENERAL INDEX. 


Piige. 

ESTATE OF INHERITANCE. 

See Dowbr ... ... ... ... ... 794 

ESTOPPEL~*4rfmw«id>« hy ConduciJ] The deed of conveyance of * 
land ill Calcutta recited that the vendor was “ seised of, or other- 
wise well entitled ** to, the property intended to be so|^l ** for an 
estate of inheritance in fee-simple,** and it purported to convey 
such an estate. In a suit for dower by the vendor's widow against 
the heirs of the purchaser, — • 

. Held, that although, as between the plaintiff and the defendant^, 

there was no estoppel which could prevent the defendants from 
proving thaf the estate sold was other than an est|^ in fee-simple, 
yet, as the purchaser bought the property as ana for an estate of 
inheritance and paid for it as such, the recital was prima facie 
evidence against the purchaser and persons* claiming through him, • 
that the estate conveyed was what it purported to b#it being an 
admission by conduct of parties, which amounted to evidence against 
them. 

Sabkies o. S. M. Prosokomoteb Dossbb .•. ... ... 794* 

• BY PLEADINGS — Ejectment Suit-- Denial of Tenancy — 
Change of Defence on Appeal— Occupancy Righf] It is not open 
to a defendant to change the whole nature of his defence at the last 
moment, and to set up in a Court of appeal a plea which he ha^ 
directly and fraudulently repudiated in the Court below. 

In an ejectment suit, the defendants, from whom the plnintifi 
alleged that he had purchased the land from which he sought to 
eject them, and who bad before suit by parol disclaimed the plain- 
tiff's title, set up in their written statement .in adverse title in them- 
selves. The lower Court found the plaintiffs allegation to be true. 

Held, that the defendants were estopped from contending on 
appeal that they were occupancy-ryots, and therefore not liable to bo 
ejected ; and that by their own* conduct they had forfeited the rights 
which tiiey claimed. 

SUTTABHAMA DasSEE V. KrTSHNA ChUNDEB ChATTEBJEE 

EUROPEAN BRITIsA SUBJECT. 

See Pbivilegb ... *... x ••• ••• 

EVIDENCE. - 

See Onus Pbobandi. Common Ancrstob ... 268, 626 

— — ~ — Documents upwards of Thirty years old — Proof of—EcU 
dence Act {1 of 1872), s. 90.] A Court is not bound to accept ns 
genuine the , signature on a document upwards of thirty years old, 
even though it be produced from proper custody. Before accept- 
ing such document as proof of title, the Court must satisfy itself 
that the person who purports to have affixed Ifis signature to the 
document was a person who at the time was entitled to grant such 
a document. 

Uggbakant Chowdbbt o. Hubro Cbunder Sbiokdar ... <209 

— S^ondary Evidence of Contents of Documenf] By the 
law of evidence administered in England, which has been in a 
great measure, with respect to deeds, made the law of India, the 
first condifjon of the right to give*^econdar^ evidence of the con- 
tents of a document not produced in Court, is the accounting for 
the non-production of the origmal. 

Bhubaneswari Dbbi V, Kabisaran Surma Moitra ••• ••• 720 

— ‘ — Summoning Witnesses-— Refusal of a Magistrate to sum- 
mon Prisoner's Witnesses— Criminal Procedure Code {^ct X of 
1872), s. 359.] A Magistrate is not at liberty (jp refuser to summon 
a witness tendered by an accused person, except on the grounds 
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specified in s. 359 of the Criminal Procedure Code ; and if he does 
refuse, he is bound to proceed under that section. The fact that 
the accused declines to examine a sritn^s is no reason for refusing 
to summon him to meet fresh evidence given subsequent to the 
defence b|mg closed. 

In thb uattbb of thb Petition of Debla. Mahton v, Shnp 
Dtal Kobbi ... ... ... ... ... 714 

EVIDENCE, ADMISSIBILITY X)¥^Judgment in Civil Suit out of 
which Criminal Prosecution artse«.] In suit by A against the 
obligors of a bond, the Court held, for the reasons statedjn its judg- 
ment, that the signatures of the obligors were not genuine, and 
directed tlie prosecution of A on a charge of fdrgery. On the trial 
of .4 before a jury, tliis judgment of the Civil Court was put in 
evidence on behalf of the prosecution, and its contents commented 
on hy the Selsions Judge in his charge to the jury. 

Held^ that this judgment had been illecally admitted. 

Gogdn Chundeb Ghosb v. Thb Empbess ... ... ••. 1247 

‘deceiving Illegal Qratiiicaiionr- 
Penal Code (Acl XL V of \ 860), aa. 16 1 , 1 65 —Evidence of Subsequent 
hut Unconnected Receipt^ showing footing on which Parties stood — 
Evidence Act d I oj 1872), ss. 5 — 13 & 14.] The accused was 
cAarged with naving received illegal gratidtiation from C. and CoV' 
on three specific occasions in 1876. In 1876, 1877, and 1878, C. 
and Co. were doing business as commissariat contractors, and the 
accused was the manager of the Commissariat office. Held^ that 
evidence of similar but unconnected instances of receiving illegal 
gratifications from C. and Co. in 1877 and 1878 was not admissible 
against him under ss. 5 to 13 of the Evidence Act. , 

Held^per Garth, C. J. (Maclean, J., concurring), the evidence 
was not admissible under s. 14, 

Per Gabtu, C. J. — Section 14 applies to cases where a particular 
act is more or less criminal or culpable accttrdiiig to the state of 
mind or feeling of the person who does it ; not^to cases where the 
question of guilt or innocence depends upon actual facts, and not 
upon the state of a man’s mind or feeling. 

Per Mittbb,mT. — If the receipt of the illegal gratifications men- 
tioned ill the charge be considered proved by other evidence, and 
if it were necessary to ascertain whether the accused received them 
as a motive for showing favor in the exercise of his official func- 
tions, the alleged transactions of 1877 and 1878 wopld he relevant 
under s. 14, hut they would not be relevant to establish the fact of 
payments in 1876. 

The Empress v. M. J. Vtapoort Moodbliab ... ... 655 

OF ORAL AGREEMENT. 

Specific Pbrformancr ... ••• ••• ••• 534 

— L ON (COMMISSION IN CRIMINAL CASE. 

See Evidence Act, s. 33 ... ... ••• 632 

, SETTLING CASE WITHOUT. 

iSce Sanction to Prosecution ... •>. 440 

EVIDENCE ACT (I of 1872), as. 5— ip, 14. 

See Evidence ... ••• ... 055 

! , ss. 13, 40, 41, 4S— ‘Admissibility in 

Evidence of Judgments not “ inter partes^"] Per Garth, C.J., 
Jackson, «Pmitif£x, and Mobbis, JJ. (Mittbb, J., dia8euUng).--A 
former judgment, which is not a judgment in rent, nor one relating 

£ 
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to matters of a public nature, is not admissible in evidence in a 
subsequent suit, either as a res judicata^ or as proof of the particular 
point which it decides, unless between the same parties or those < 
claiming under them. 

In a suit between A and the question was, whether D was 
tl|^e heir of H, If C was the heir of Hy then A was entitled to 
succeed ; otherwise not. The same question had been raised in a 
former suit brought by Xbgiiinst /l,«and decided bguinat A; and 
this former judgment was admitted in evidence in the suit between 
A and J?, and dealt with by the Courts below as conclusive evidence 
against A upon the point so decided. 

Held (Mittkb, J.,«di8aenting), that the former judgment was not 
admissible ns evidence in the suit between A and B, either as **a 
transaction*’ under s. 13, or ns a fact*’ unHer s. 11, or under any 
other section of the Evidence Act. 

Gujju Lall V, Fatteh Lali< ... ... ... 171 

EVIDENCE ACT'(I or 1872), as. 26, ^^^Admusion made to Police 
Officer before Ai'reitL'] An admission made by an accused person to 
a Police olficer before arrest is admissible in evidence. 

The Empress u. Dabee FbrsuaiT ... ... 530 

-, ss. 30, 138 — ConfeseiQn^Admienion — 
Examination of Witnesses — Judge — Penal Code (Act XL V 1860^, 
ss. 114, 149, and 302.] A prisoner, charged together with others 
with being a member of an unlawful assembly, made a statement 
before the Committing Magistrate iraplirntirtg his fellow^prisoners 
and another person. He subsequently withdrew, this statement, and 
made another, in which he endeavoured to exculpate himself. 

Held^ that this statement was not evidence against the other pri- 
soners under s. 30 of the Evidence Act. It was not a confession, 
nor did it amount to any admission by the prisoner that he was 
guilty in any degree of the olfeiice charged ; but it was simply aii 
endeavour on his part to explain his own presence on the occasion 
iu such a manner us to exculpate liiiiit>elf, and any mentif>n made 
by him in such a statement of other persons having been engaged 
in the riot, was altogether irrelevant, and not evidence against them. 

At a trial before u Sessions Court, the Judge, on the examination- 
in-ebief of the witnesses for the prosecution being finished, ques- 
tioned the witnesses at considerable length upon the points to which 
he must have known that the cross-examination would certainly 
and properly ba directed, 

Heldy that^uch a course of procedure was irregular, and opposed 
to the provisions of s. 138 of the Evidence Act. 

It is not the province of the Court to examine the witnesses, 
unless the pleaders on either side have omitted to put some mate- 
rial question or questions ; and the Court should, ns a general rule, 
leave the witnesses to the pleaders to be dealt with as laid down in 
B. 138 of the Act. * 

Noob Vux Kazi 9. The Empress ••• .*■ ••• ••• 279 

8. SS’~^EMence of Witness taken upon 
Commission when admissible iu Criminal JCrial - High Courts* 
Criminal Procedure Act (X of 18?5), $, 1%-^Presidency Magis- 
trated Act UV q/< 1877), s. 15S.] The evidence of a witness taken 
upon commission is not admiBsible in a criminal trial held before the 
High Court, unless it can be shown that such evidence was so taken 
upon an. order made by that Court under s. 76 of Act X of 1876, 
or unless it is admissible under s. 33 of the Evidence Act.* 

The Empbbss o. Dabbb Febshad ••• •••' m 



GENERAL INDEX. 


xzxiii 

Page- 

EVIDENCE ACT (I op 1872), s. Incapable of giving Evu 
deuce'''] The incapacity to give evidence mentioned in s. S3 of the 
• Evidence Act need not be a permanent incapacity^ 

In thb mattbb of thb Petition of Asgub Hossbin. 

T^b Empbbss V, AaouB HoasBiN ... 774 

— , s. 90. • . 

See Evidence ... ... ... ... ... 209 

',*8. ^h^FaUe Evidence in Judicial 
Broceeding—- deposition of the Accused when admissible as EvU 
dence^Civil Procedure Code {Act X of 1877), ss, 1J8, 182, 183, 
and 647.] Failure to comply with the provisions of as. 182 and 183 
of Act X of 1877 (Civil Procedure Code) in % judicial proceeding, 
is an informality which* renders the deposition of an accused inad- 
missible in evidence en a char<;e of giving false evidence based on 
such deposition ; and ‘under s. 91 of Act I of 1872 (Indian Evidence 
Act), no other evidence of such deposition is admissible. 

In the matteb of tub Petition of Matadeb Gossahi. 

The Empbbss v. Matadeb Gossami ... ... ... 762 

s. 92, PROVISO S^Parol Evidence in 
addition to condition in Kisttbundi-^Part Performance of portion 
of obligation in Kistibundi.] Per Gabth, C. J. — Where, at the 
thne of the exe*cution of a written contract, it is orally agreed 
between the parties that the written agreement shall not be of 
any force until some condition precedent has been performed, the 
rule that parol evidence of such oral agreement is admissible to 
show that the condition has not bpen performed, and consequently 
that the contract has not become binding, cannot apply to a case 
whore the written agreement had not only become binding, but 
had actually been performed as to a large portion of its obligations. 

The true meaning ‘ of the words “ any obligation ” in the 3rd 
proviso to s. 92 of Act I of 1872 is any obligation whatever under 
the contract, and not some particular obligatiou which the contract 
may contain. 

JuQTANUND MlSSEB V. NeRGHAN SlNGH ... ••. 433 

-, s. 92, Provisoes 1 — 6. 

See Specific Performance ... * ... ... 328 

EXAMINATION OP \QQmVjD Sessions Jndge^ Code of Ckminal 
Procedure {Act X of \ 872), ss, 243, 250, 264, 265.] The authority 
given to a Sessions Court to examine an accused does not contem- 
plate the cross-examination of such accused, nortcan the Judge 
endeavour, by a series of searching questions, to forcb the accused 
to criminate himself. The real object involved in the power given 
to the Court under s. 250 of the Code of Criminal Procedure is to 
enable the Judge to ascertain from time to time from the accused 
(especially if he be undefended) such explanation as he may desire 
to give regarding any statement made by the witnesses, or, at the 
* close of the case for the prosecution, to elicit from the accused how 
he proposes to meet such portions of the evidence which, in the 
opinion of the Court, implicates the accused iu the commisaion of 
the offence with which he stands charged. 

Hossein Buksh ia The Empress 96 

OF WITNESSES. • 

See Evidence Act, bs. 30, ipS ..? ... ••• 279 

IN ABSENCE OF ACCUSED. 

See Witnesses ... ... ... ••• 774 

EXCISE— Safe by Wlu)U*aU—Sale by Servant— Beng. Act VII of 
• 1878, M. 15, 69, ana 60.] A sale of more than twelve quart botUea, 
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or two gallons of spirituous or fermented liquors of the same hind^ 
made at one transaotion, is a sale by wholesale. 

Qumre, — Whether a sale of twelve quart buttles of one kind of 
*' liquor, and three quart bottles of anotoer kind, at the same time, 
comes within the prohibition in the explanation clause of^s. 15. 
c The licensed retail vendor. himself is the only person liable to 
conviction under s. 60. 

The Empress v. NudAiar Ghawd Shaw ... * ... ... 832 

EXECUTION — Relief ashed for in accordance with Statements In 
Plaint not •‘forming a separate Prayer in the Plaint — General 
Prayer for Relief-^ Control of Execution A, a joint owner of 
an estate with B, saved the joint estate from sale for arrears of 
Government revenue, in payment of which bad made default, for 
such purpose mortgaging her share in the , estate to E. A tlien 
sued B for contribution. Fending that suit, B again made default, 
and the estate was sold and purchased by C, subject to incum- 
brances. Subsequently, A obtained her decree against B, and * 
assigned her decree to i), who obtained an order for execution, and 
attached certain property belonging to B. D and E then entered 
into an agreement with C, that they would release C and the 
share charged with payment of A'a decree, from all liability, and 
that they would entrust the whole conduct of tlic execution-prft- 
ceeding's to C, in consideration of his granting a perpetual lease of 
part of the property to D and E. In pursuance of this agreement, 

D and E granted a release to C, and C grunted a lease to E for 
himself, and it was contended, aUo, as benamidf\r of D. The agree- 
. ineiit contained a proviso that slioiild the Court, in, which the decree 
should be executed, or its own accord or on the petition of By or 
his lesral representative, notwithstanding objection on tlfe part of D 
and Ey make auy order directing the decree to be executed against 
the estate, then in such case P and E should not be bound by the 
release, and that it .should be open t<» C to cancel the agreement. 

P applied for execution against the estate of the adopted son of B 
(who had died), out subsequently abandoned all proceedings and 
transferred his decree to the High Court to obtain execution 
against a liause belonging to C, in Calcutta. The adopted son and 
widow of By in a suit brought against C and />, objected to the 
execution-proceedings, and after paying the sum due to P into 
Court, asked for an injunction staying all further proceedings in 
execution uiitd the bearing of the ^u^t. 

Heldy thaA P bad obtained, out of the lien directed by the decree, 
some benefit or advantage, which the plaintifis might Lave a right to 
have valued at the bearing, and that, notwithstanding this did not 
form the subject of a separate prayer in the plaint, the Court would 
grunt the injunction. 

Kbisto Mohinbt Dossbb V. Kallt Pbosobro Giiose ... 485 

- ■ — OP DECREE — Cl w/ Prorec/wr/? Code (Act X of^ 

1877), ss, 248 and 311.] When a judgment-debtor bus died after 
decree, butxefore application has been made to execute the decree, 
the Court, before directing the attachm*ent and sole of any property 
to proceed, must issue a notice to the piirty against wlmin the 
execution is applied for to sli^w cause why the decree should not 
be executed against him, and its omission to do so will invalidate 
the entire subsequent proceedings. 

Ilf TUB MATTBR OF THE PETITION OF RaMRSSDBI DaSSBB. 

Ramessubi Dabsbb V, Doobgadass Chattbbjeb ... ... 103 

■■■■.■. Civil Procedure Code (Act X n/ 1877), 

s. Representative of Deceased Husband's Estate^ Form of 



GENERAL INDEX. 


xxxr 


• Page. 

Decree againet Hindu Widow."} A Hindu widow instituted a suit 
to recover possession of certain property belonging to ber deceased 
husband, and that suit was dismissed with costs. The widow 
having died before execution for the costs was taken out* the 
decree-holder sought to take out execution against the next heirs of 
the late widow's deceased husband. Held^ that the fact, that the 
widow did not in her suit seek to recover any interest personal to 
herselC but that *she contracted the judgment-debt in tne effort to 
recover a portion of her husband’s estate, to which in its entirety 
th% next heirs of her late husband had succeeded, was sufficient to 
make the whole estate liable, and would entitle the deeree-holder 
to satisfy his decree against the legal represer^^atives " of the lute 
widow's husband, under s. 234 of Act X of 1877. 

In n decree against a fiiiidu widow, it should be stated whether 
the decree is a personal decree, or one against her as representing 
her deceased husband. 

RaMKISIIORE CHnCKRBBnTTT e. Kaletkanto Chuckbbbuttt— 479 
‘EXECUTION OF DECREE— Couri which passed the Decree-^Civil 
Procedure Code {Act X of 1877, as amended by' Act XTI of 1879), 
ss. 223, 649 — Limitation Act {XV of 1877), sched. «, art. 179, 
cZ. 4.] Per Garth, C.J.— Section 649 of the Civil Procedure Code, 
as^ Amended by XII of 1879, which explains the meaning of 
the ex[>reflsion the “ ('ourt which passed the decree,” does not 
exclude the Court which originally passed the decree as being a 
Court in which an application for execution should be made, but 
merely includes another Codrt. 

When, therefore, .a Court which has passed a decree has ceased 
to have jurisdiction to execute it, the application for execution may 
be made eitlier to that Court, although it has ceased to have jiiris- 
<lictlon to execute the decree, or to the Court which (if the suit 
wherein the decree was passed were instituted at the time of 
making application to execute it) would have jurisdiction to try 
the suit. 

Per Firld, d. — A Court does not cease to be the Court which 
passed the decree” merely by reason that the head-quarters of 
such Court are rismoved to another place, or merely because the 
local limits of the jurisdiction of such Court are altered. 

An application for the transfer of a decree under the provisions 
of s. 223 and the following section of Act X of 1877, is a step in 
aid of the execution of the decree within the meaning of cl. 4, 
art. 179, sched. ii of Act XV of 1877. • 

Latchman Pundeh V. Maddan Mohun Shte • ... ... 513 

... , ■ Satisfaction, plea of in Bar — Civil 

Procedure Code {Act X of 1877), ss, 244 and 258.] Where a 
decree-holder, declared to be entitled to possession of certain land, 
subsequent to decree executed a patta in favor of his juclgment- 
debtor, who was then in possession, and afterwards took out execu- 
* ti(»n under his decree,— 

Held-^ow an objection by the judgment-debtor that, under these 
circumstances, he was not entitled to possession— that satisfaction 
of the decree not having bfen entered up, such objection could not 
be dealt with under sf 244 of the Civil Procedure Code.^ 

Held also, that s. 258 of th^ Civil Procedure Codo deals with the 
adjustment of any decree, and not mbrely with the adjustment of a 
money-decree. • • 

Haba Momamed V. Webb ••• ••• 786 

*See Sai.r bt Sheriff in Execution of Decree. Rrvivor. 

Bemq. Act VIll or 1869, s. 58 ... 356, 504, 554 
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EXECUTION OP DECREE, APPLICATION FOR. 

See Application foh Execution of Decrbb... 


SIDE. 


BY HIGH COURT, APPELLATE 


Page, 

ays 


See High Count, Appellate Side ... S. ... 201 
OF JOINT DECREE. 

See Limitation ^ct, XV 5p 1877, Schbd. II, art. 179 194 


OF MORTGAGB-DECREB — Benff. Act Vltof 

1868— of mortgaged Property -Surplus Sale^proceeds-- At- 
tachment of Surplus Sale^proceedsJ\ The purchaser of propertyi 
Hold subject to the incumbrances tliereon, at a sale under fietig. 

Act VII of 1868, subseqiientlj became thS* purchaser of a decree ^ 
passed prior to the sale in a suit upon a mortgage of the property, 
such decree being declared not only a charge ou the mortgaged 
property, but also personal against the mortgagor. 

Ueld^ that the purchaser was not entitled to execute the decree * 
against the surplus sale-proceeds under such sale, although he 
abandoned his lien on the property. 

Goluk Chundeb Mahinta u. Subbomangala Dabi ... 711 


EXECUTION-PROCEEDINGS-JlfesBe awardednn 

Execution larger than that claimed in Plaint — Court Fees Act (F// 
of 1870), s. 11, para, 2.] The plaintiff brought a suit for posses- 
sion, and for a certain sum as tuesne profitp, which he assessed at 
three times the annual rent paid to the defendant by tenants in 
actual possession of the land. He obtained a decree for possession, 
and the decree ordered that the amount of mesne profits due to him 
should be determined in the execution-proceedings. On an inves- 
tigation, a larger sum was found to be due to him for mesne 
profits than that claimed by him in hi^ suit. ''The plaintiff, there- 
fore, paid the excess fee as provided by para. 2 of s. 1 1 of Act VII 
of 1870 ; but heldy the amount of mesne profits recoverable by him 
must be limited t(f the amount claimed in the plaint. 


Baboojan Jha 9. Byjnath Dutt Jha 

1 

••• 

... 474 

■ , WITHDRAWAL OF. 

See Mortgage Degree for Account anu Sale 

... 377 

, PROOF OP. 

See Onus Probandi 


... 268 

EXECUTIVE pi'FICER, ORDER BY. 

See Order bt Executive Officer 

••• ••• 

... 88 

EX PARTE HEARING OF APPEAL. 

See Application for Rehearing 

••• 

... 648 

EXTINGUISHMEN1* OP RIGHT. 

See Limitation Act, IX of 1871, a. 

20 

..., 340 

FABRICATING FALSE EVIDENCE. 

Se% Penal Code, ss. 192, 464, cl. 2 

••• ... 

... 482 

FALSE charge. 

^ee Penal Code, s. 21 1 ••• • 

, PROSBOUTJON ^OR. 

See PxifAL CoDB, s^ 211 

••• 

••• ••• 

... 682 

496,684 


TO COURT OR OFFICER HAVING NO 


JURISt>ICTION. 

See Tbhal Code, t, 211 


IE* 


• a • 


... .620 
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FALSE EVIDENOEf. 

See Sanction to Prosecution m. 

-* IN JUDICIAL PROCEEDINGS. 

See Evidence Act, s. 91 ... ... ... 

, PABIIICATION OP. 

See Penal Code, ss. 192, 464, cl. 2 ... ... ...« 

INFORMATION. 

See Penal Code, a. 201 ... ... ... ... 

FATHER’S DEBTS, LIABILITY OP SON TO PAY. 

See Hindu Law ... ... ... .f. 

FERRY. • 

See Right op I^jlivatb Pebbt ... ... 

TINAL ORDER, APPEAL FROM. 

See Limitation ... ... ... 

FINDING IN JUDGMENT NOT EMBODIED IN DECREE. 

• 4$^^^ Res Judicata ... ... ... ... ... 

FORECLOSURE, SUIT BY MORTGAGEE FOR POSSESSION 
AFTER. 

See Limitation 

FOREIGN STEAM SHIP COMPANY. 

See Bailment 

FORFEITURE OF HOLDING. 

Landlobd AND Tenant ••• 

FORGERY. 

See Penal Code, ssv 192,464, cl. 2 ... ... ... 

FORM OF DECREE AGAINST HINDU WIDOW. 

See Execution of Decree ... ... ... 

FRAUDULENT REPRESENTATIONS. 

See Compromise ... ••• ... ... ... 

FREEHOLD ESTATES OF INHERITANCE. 

See Dower 

FRESH PROCEEDINGS. 

iS'ee Dismissal OF Complaint ... 

GENERAL PRAYER FOR RELIEF. 

See Execution 

GIVING AND TAKING OP CHILD. • ^ 

See Hindu Law ••• ••• t.. .*• ... 

TIME. 

See Principal and Surety ... 

GOOD BEHAVIOUR, SECURITY FOR. 

See Criminal Procedure Code, ss. 505, 506 ••• 

GOVERNMENT REVENUE-PAYING LANDS, SALE OP. 

See Sale of Government Ubvenub-pating Lands 

, SUIT FOR. 

See Limitati^ Act, XV of 1877, arts. 99, 13^ 

RYOT. • ^ 

See Right op Occupancy in Assam ... • ... 

ORAND-DAUGHTBR, MARUIAGB EiiPJiNSES OP. 

See Hindu Widow.. • ••• ••• ... ... 

GRANDNEPHEW, ADOPTION OF. 

, See Hmpo'Law »»• 99% ••et ar. 
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GRANT, PRESUMPTION OF. 

Sb6 Easbmrnt ••• ••• ••• 8112 

0 ROUNDS FOR REFUSAL OF CERTIFICATE. ^ t 

See Guardian and Minor ... ... ••• ... - IQ 

" TRANSFER OP CRIMINAL CASE. ^ 

iS'efi Transfer or Criminal Case ... 491 

GUARDIAN AND MINOR— for Cerlificate—^Oromde 
for Refusal^liight of Appeal^-^t XL of 1858, 8, 28.] All 
application for a certificate under Act XL of 1858 (Which, if su/:- 
cessfnl, would, in efiect, prolong the minority of an infant from 
eighteen to twenty-one), should not be granted when the alleged 
minor is admittedly on the point of attaining the age of eighteen, 
unless under particular circumstances, as wt^re very great weakness 
of mind is proved, or where it is shown that there is some absolute * 
necessity for making such order. 

Any person who, being a party to proceedings taken under Act 
XL of 1858, is injuriously ailected by an order passed thereon, is, , 
under s. 28 of that Act, entitled to an appeal. 

In the matter of the Petition of Nazirun Muhamdbe u. 

Nazirun ... ... ... * ... ... ... 19 

HIGH COURT, APPELLATE SIDE-Jiirndtcftoa to execute De- 
crees-^Civil Procedure Code {Act X of 1877), tf.*649.] Although 
the High Court in its Appellate Side does not, as a general rule, ' 
execute its own decrees or orders, yet this circumstance in no way 
adects the vitality of its jurisdiction in this respect, and it cannot 
therefore be included among Courts which have ceased to have 
jurisdiction to execute decrees as specified under s. 649 of the Code 
of Civil Procedure. 

Hurbo Pershad Rot u. Bhupendro Narain Dutt... ... 201 

POWER OF, TO ORDER TRANSFER. 

Order OF Transfer ... ... 90 

S’ CRIMINAL PROCEDURE ACT, s. 76. 

EviHence Act, 8 . 33 ... ... ... ... 522 

, 8. 147. 

Scfi Dismissal of Complaint ... ••• ... 323 

HINDU, ESTATE OF. 

Letters OF Administration ... ... ... 483 

, LAW — Adoption among Sudras— Execution of Mutual Deeds 

— Actual giviijg and taking of CAiVd.] Although it has been held 
that, in the case of Sudros, no ceremonies except the giving and 
taking of the child are necessary to an adoption, yet it is not to be 
taken for granted, that such giving and taking can be completed 
‘ by the execution of mutual deeds without more ; but, semhley that, 
according to Hindu usage which the Courts should accept ns 
governing the law, the giving and taking in such nn adoption ought • 
to take place by the father handing over the child to the adoptive 
mother, the letter intimating her acceptance of the child in adop- 
tion. • 

In this case it was found on the evidence, that it was not the 
intention af the parties to complete Jthe adoption by the mere exe- 
cution of the deeds. , 

ShOSHINATB *OflOSE 9. ]IbI8HNASONDBR1 Dasi ... flt* 381 

•Adoption of Grandnephew^ ReflecSon of a Son- 
Appointment.] A grandnephew may be validly adopted under 
Hindu law. « 

Harah Chunder Banbeji o. llCiIRO Mouun Chuckerbutti ft 41 
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HOLDING, PORPfilTURB OP. 

See Landlord and Tenant... ... ... ... 433. 

hUSBAND AND WIPE. 

See Mahombdan Law ... ... ... ... 63l 

HUSBAND’S^STATE, REPRESENTATIVE OP. 

See Execution ot Dbcbbb ... ... ... 479 

IDOL, TKUST FOR. 

• See Hindu Law ... ... ... ... ... ]06 

ILLEGAL GRATIFICATION. 

Evidence ... ... ... ... 655 

ILLTREATMENT OF LUNATIC. 

k Act XX A OF 1858 ... ... ... ... 539 

IMMOVEABLE PROPERTY OF HINDU, ADMINISTRATION 
TO. 

I 1^66 Letters OF Administration ... ... ... 483 

INCAPABLE OP GIVING EVIDENCE. 

See Evidence Act, s. 33 ... ... ... ... 774 

INCORPORATION OF POLICE REPORT BY REFERENCE. 

^ Criminal Procedure Code, as. 491, 530 ... ... 835 

INFORMALITY IN DEPOSITION. 

Evidence Act, 8. 91 ... ... ... ... 762' 

INFORMATION AND BELIEF, STATEMENTS IN PLAINT ON. 

See Practipb ... ... ... ... 675 

INHERITANCE. 

Hindu Law ... ... ••• ... 119, 256,289 

, CHARGE ON, BY WIDOW. 

Hindu Law- ... ... ••• ... 843 

, FREEHOLD ESTATES OF. 

See Dower ... ... ... 794 

INJUNCTION IN CIVIL SUIT. 

See Penal Codk, s. 188 ••• ••• ••• 445 

RESTRAINING ATTORNEY FROM CHANGING 

SIDES. 

See Practice ... ... 79 

INSOLVENCY. 

See Appeal ••• ••• ... ■* ... 168 

INSOLVENT ACT (11 and 12 Viet, c. 21), s. ’Reputed Ownership 
— Possession^ Order, or Disposition — Consent of True Owner — 
Partner out of Jurisdiction^ Mortgage of Chattels— Priority.'] In 
1 878, tlie members of the firm of A and Co. mortjrajired the live and 
*dead stock, chattels, and effects belonginsr to the firm to B, the 
mortgage deed containing a clause to the effect that ns long ns there 
was anything due on the mortgage, the mortgaged property should 
be treated and considered tas the property, and in the order and 
disposition, of the mortgagee. A and Co. subseq^uently obtained 
further advances from H: at tins time A was residinjn>nl of the 
jurisdiction of the Court, and the instruments cheating the further 
charges were signed by bis attorney.* C and D, the two members 
of the firm residing in Calcutta, remained in possession of th^ mort- 
gaged property up to the 10th May 1880, when they became insol- 
vent, andnheir property was vested in the Official Assignee, who 
entered into possefsiou. On the I2th May the mortgagee also 
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entered into possession. On the 26th June, A, the remaining 
partner of the firm, returned to Calcutta and filed his petition of 
insolvency. 

" Upon A petition the mortgagee oliiiming to be paid his mort-' 
gnge-money in priority to the other creditors of the firm,-^ 

fleldf that the goods and chattels of the firm which were covered 
by the mortgage and further charges did not ves) in the Official 
Assignee upon the insolvency of C and /). 

In the matter of Morgan. E. S. Gubbot v» A. B. Miller « 63 ^ 

INSOLVENT ACT (11 and 12 Viet, c. 21), a. Deferring Per- 
sonal Discharge The words in s. 51 of the Insolvent Act relating 
to debts contracted— without having any reasonable or probable 
expectation at the time when contracted ef paying them ** — are 
pointed, not at the case of a man who incurs a debt knowing that 
he cannot pay his debts generally, but at that of a man who incurs 
a debt knowing that he cannot repay that debt. The words in the 
same section — “ if it shall appear that the insolvent's whole debts 
so greatly exceeded his means of providing for the payment thereof 
during the time when the same were in course of being contracted, 
reference H)eiiig bad to liis actual and expected property as to show 
gross misconduct in contriicting the same,'*— apply not to this or 
that debt, or class of debts, but to all the debts* contracted for* 
some years past. And under the circumstances of the case afiord 
ground not for excepting any specified debt under s. 51, but for 
deferring the discharge under 8 47. 

The insolvents carried on business as bankers and commission 
agents, receiving the money of their constituents, on deposit, for 
investment or for remittance, charging a commission on each trans- 
action, and allowing 4 per cent, interest on deposits. An opposing 
creditor, one of their constituents, sent them in April 1879 a letter 
instructing them to invest Rs. 40,00Q in Municipal debentures. 

'J'he insolvents failed in November, and it was found on the evidence 
that they could not have procured the desired quantity of Muni- 
cipal debentures without paying more than the market-price for 
them. They purchased Rs. 18,000 worth of such debentures, and 
were debtors ^ the opposing creditor for the balance. Held^ that 
the money was in their bands as bankers and not as agents ; and 
this being so, they were not bound to keep the Rs. 40,000 separate 
from their own funds, nor even after the letter received in April to 


set it apart for investment. 

In the of the Petition op D. Cowib 


... 70 

INTEREST PAID IN ADVANCE. 

See Principal and Surety... 


... 241 

INTERFERENCE OF COURT. 

See Act XXXV of 1858 

••• 

... 539 

INTERVENOUS. 

See Res Judicata ... 


« 

91, 406 

INTRODUCTIOlf OP ENGLISH LAW. 

See Dower ... ... * 

... 

... 794 


IRREGULAR RROCEEDINGS, CONSE^^T TO.‘ 

Nee Trial OF SEPARATii Chaugbs ... 96 

ISSUE. 

See Repebsentatiyb ••• ... ... ... 777 

JOINDER OF. CAUSES OF ACTION. 

Nee Jurisdiction of Subordinate Judge. Specific Fer- 
FORMANCB ... ... ... .. 6, 329 
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JOINDER OP PLAINTIFFS AFTER PERIOD OP LIMITATION. 

iSee Parties ... .. ... 815 

*JOINT HINDU FAMILY, SUIT BY MEMBERS OP, IN PART- 
NERSHIP. 

^ ^ee Parties ... ... ... ... 815 

PROPERTY, ACCOUNTS OP. 

See Act XXXV or 4858 ... ... ... .... 539 

JUDGE, DUTIES OF. 

See Sanction to Prosecution ... •... ... 440 

, EXAMINATION OF WITNESSES Bf. 

Evidence^ Act, 88. 30, 138 ... ... ... 279 

JUDGMENT AGAINST ONE CO-SHARER. 

Res Judicata ...• ... ... ... ... 31 

NOT “ INTER PARTES,” ADMISSIBILITY OP. 

See Evidence Act, sb. 13, 40, 41, 43 ... ... • ... 171 

ORDER IN PRIVY COUNCIL DEPARTMENT. 

See Appeal ... ... ... ... ^ ... 594 

JUDICIAL PROCEEDING, FALSE EVIDENCE IN. 

• See Ev/dence Act, s. 91 ... ... v.. 76*2 

JURISDICTION. 

See Appeal ... ... ... ... 476 

Right of Way~^How far finding of Magistrate 

(hereon binding on Civil Court — Code of Criminal Procedure (Act 
X of 1872), ss, 521, 523, 530 — Estoppel.'] A Civil Court is not 
competent to set aside the order of a Magistrate made under s. 521 
of the Code of Criminal Procedure, on the ground that such order 
was made without jurisdiction, because the laud in respect of which 
the order was made is private property, and not a thoroughfare or 
public place. A Civil Court cao, however, irrespective of an order 
made under s. 521 by a Magistrate, try the question, whether the 
land which formed the subject of such order is private property, 
and not a thoroughfare or public place, as between the parties to 
such suit and those who claim under them. * 

Per Field, J,— A person who, on receipt of an order made by a 
IMagistrate under s. 521 of the Code of Criminal Procedure, declar- 
ing the existence of a right of way over such person's lands, 
<1emands, under s. 523 of the same Code, the appoiRtment of a jury 
to try whether such order was reasonable, is not by such action 
estopped from afterwards bringing a suit in a Civil Court, seeking to 
establish his right to the exclusive enjoyment of the same lands. 

Muttt Ram Sahoo o. Mom Lall Rot ... ... • ... 291 

., ABATEMENT OR DISMISSAL OF SUIT FOR 

WANT OP. 

iSes Costs ... ... ••• ••• ••• 418 

OF HIGH COURT, APPELLATE SIDE. 

See High Court,* Appellate Side „. ... ••• 201 

OF SMALL CAUSE COURT IN SUITiINVOLV-- 

ING ACCOUNT. * , 

See Accounts ... ••• ... 551 

Oi’ SUBORDINATE* JUDGE-Jo«i«fer of Cau»»» 
of Action — Civil Procedure Code (Ac/ VllI of \B69% m. 6, 8; 

(Ac/ X»of 1877), «. 18 — Bengal Civil Court* Act^Vrof 1871), 

«. 19.] Section 6 of Act VIII of 1859 (correspondiiiff with e. 15 
of Act X of 1877), which provides that “every suit wall be insti- 
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tutecl in the Court of the lowest grade competent to try it,** does 
not affect the jurisdiction of a Subordinate Judge to try a suit 
wherein several causes of action are joined, the cumulative value • 
, of which is over Rs. 1,000; notwithstanding that, if separate suits 
Lad been brought on these several causes, such suits must have 
been instituted in the Court of the Munsif. ' • 

^ Mashoollah Khan v. Ram Lall Agurwallah ... ... 6 

JUHlSDICriON OP SUBORDINATE JUDGE, W’ANT OP, AS 
TO VALUATION OP SUIT. 

Res Judicata ••• aaa ••• 406 

PARTNER OUT OP. 

See Insol vAt Act, s. 23 ... ... ... ••• 633 


TO GIVE SANC ITON TO TROSECUTION. 

See Sanction to Paosrcuteon . ... ... ... 440 

TO TAKE PARTNERSHIP ACCOUNT. 

Contract Act, 8. 265 ... ... ... ... 521. 

KABULIAT, SUIT FOR. 

See Arbitration ... ... ... .. ... 251 

KHUSHUSf SANK A LAP. 

See Under-fboprietart Right in Oudi^ ... ... 218 

LACHES. 

See Reng. Act VIII of 1869, s. 58 ... ... ... 554 


LANDLORD AND TENANT — Forfeiture of Hotdivf^’-- Denial by a 
Tenant of his Landlord's Title.’l A, a ryot with rights of occupancy, 
in A rent-suit brought against him by the purchaser of an aima 
mehaly denied the existence of the relationship of landlord and 
tenant between himself and J9, on the ground that the lands occu- 
pied by him were not included on the aima mehal piirchnsed by B, 

B's rent-suit having been dismissed for failure of evidence on this 
point, B afterwards brought a regular suit to evict /I, and for 
mesne profits. Held that A, by denying the title of B, in the rent- 
suit, thereby forfeited his rights of occupancy, and became liable to 
evic|joti. 

hlozBuayDDiN V. Gobind Chunder Nundi ... ... 436 


LEASE, BREACH OF COVENANT IN 

See Limitation Act, XV of 1877, Sch^. II, art. 120 ... 34 

OF MINOR’S PROPERTY. 

Acv XL OF 1858, 8. 18 .. ... ... ... 161 

OP MORTGAGED PROPERTY. 

See Mobtqagb-Bond ... ... ... ... 317 


LEAVE, OVERSTAYING, WITHOUT PERMISSION. 

See Police Act, s. 29 ... ... ... ... 625 

LETTERS OF ADMINISTRA TION — of Deceased Hindu, • 
consisting of Immoveable and Moveable Property.'] Except under 
special circunAcances, letters of administration to the eiitute of a 
deceased Hindu must be taken out in res^iect of the immoveable ns 
well as the moveable property forming part of /mch estate. 

In the Goods or Grisk Chundrb Mitteb ... ... 483 

LETTERS PATENT, -Cl. 15. 

See Appeal ...* ••• ... ... 594 

LIABILITY 'OF REVERSIONER. 

See Hindu Widow... ... ... 36 

r OP SON TO PAY FATHER’S DEBTS. 

See Hindu Law ... ... ... 185 
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L'lCENSB, SALE dONTRARY TO TERMS OF. 

Bbnq. Act VII of 1878^ 8. 53 ... ••• 621 

Bien of attorney. 

See Attobmbt amb Clibbt ••• ••• ... 1 

LIMIT ATIOIif — Appeal^ Time for — Final Order*^ Review^ Civil Pto-* 
cedure Code {Act X of 1877), e, 206.] Any order made upon an* 
application for a*review of judgment, except an order absolutely 
rejecting the application, becomes, if it in any way modifies or alters 
thd original order, although the modification or alteration extends 
only to the rectification of a clerical mistake, the final order in the 
case ; and the party aggrieved by^ the original decree is entitled, 
although the modification or alteration was maae in his favor, to 
treat the order upon fhview of judgment as the final decree or 
order in the case, and if it was made by a Court, an appeal from 
which lies to the Coutt of a District Judge, he is entitled to prefer 
his appeal at any time within thirty days &om its date. 

When an application for a review of judgment is made upon 
several grounds, one of which refers only to the question of adjudi- 
cation of costs, and the Court to whom the application is made 
holds all the other grounds to be untenable, but is of opinion that 
there has been a clerical mistake in that part of its order or judgment 
which refers to cftsts, it may reject the application absolutely and 
permit the applicant to apply, under s. 206 of the Civil Procedure 
Code, for a rectification of the clerical mistake ; but if it does not do 
so, but, on the application for a review of judgment, amends the 
clerical mistake in its original order, the decree drawn up in con- 
formity to this order becomes the final decree, and an«ppeal will lie 
against it if brought within the time prescribed for bringing an 
appeal against any other similar decree. 

JOTKISHEN MoOKEBJBB V , AtAOOB RoHOM AN • ** 22 

• Suit for Arrears of Rent^Beng, Act F7//o/1869.] 
Thalast day on which a suit for the recovery of arrears of rent cun 
be instituted under s. 29, Beng. Act VIII of 1869, is the last day 
of the third year from the close of the year in which the rent 
becnme payable. • 

The word ** arrenr ** in that section means rent in ari^ar.'* 

Kasikaet Bhuttachabji V , Rohinikant Bhuttachabji ... 325 

Suit tL> recover Possession of Land taken by Municipal 

Commissioners-- Beng. Act III of 1864, s. 87.] Section 87 of 
Beng. Act III of 1864 is applicable only in those ca5es^ where the 
plaintiff claims damages or compensation for some wrongful act 
committed by the Commissioners or their officers, in the exercise, 
or honestly supposed exercise, of their statutory powers. 

The notice in the earlier part of the section is meant to give the 
defendant an opportunity of making some pecuniary amends for the 
wrong without incurring the cost of litigation. 

Chunoeb Sikur Bundofadhta V . Obhot Churn Bagcri ... 8 

— —•Possession^ Suit for-^Limitation Act (^XV of 1877), 

sched. ti, art. 47.] In a dispute between A and B concerning the 
possession of a certain J»iluq, the Criminal Court made ^an order 
under s. 530 of the Code of Criminal Procedure retaining B in 
possession ; and this order was, in a proceeding under ss. 295, 296 
of the Code of Criminal Procedure, confirmed by the Court of 
Session. Heldy that a suit by A for the recovery of the land must 
be brought within three years from the date of the Mamstrate's 
order, and not fi.*om the date of the order passed by the Court of 

.Seaaioo. 
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Article 47 of sched. ii, Act XV of 1877| refers to immoTeable 
as well Hs moveable propert;^. 

Xakoali Chubm Sha v, Zoiutbbuooziiixssa Ebatoon ... 709 

LIMITATION— by Mortgagee for Poesession after Foreclomre^ 
Limitation Act {IX of 1871), tched, si, arU, 135, 145.]|« In a suit 
by a mortgagee to obtain possession after foreclosure instituted more 
tban twelve years after si^h mort^aj^ee bad, upont default, become, 
under the words of the deed, entitled to possession, but within 
twelve years of the date of the expiry of the year of grace granted 
under the foreclosure proceeding, held^ under s. 145 of the Limit- 
ation Act, IX of 1871, that the period of limitation must be calcu- 
lated from the datS of the expiry of the year of grace, and not 
from the time when the default was first made. 

Bubmamote Dassbb 0. Dinobubdhoo Ghosb ••• 564F 

LIMITATION. 

See Bekg. Act YIII of 1869, s. 58. Salb bt Shbeiff 
IN Execution of DbcbEb. Undbb-pbopbibtabt 
Bight in Oudh. Easement ... 218, 356, 554, 812 


LIMITATION ACT' (IX OF 1871), s. ^{^-‘Acbnowledgment^Refieal 
of Act— Revival of Right to me— Authorized Agent— Signature — 

Civil Procedure .Code (dc/ VII I 1859), s. 4.] ThelawVif 

limitation governing a suit for a debt, is that law which is in force 
at the date of its institution. 

As far as regards debts, the Indian laws of limitation merely bar 
the remedy, but do not extinguish the right. . 

Acknowledgments which under Act XEV of 1859 were insufficient 
to keep alive a cause of action, because they were signed only by 
an agent, held to be sufficient to sustain a suit on the same cause 
of action under Act IX of 1871. 

Where a series of acknowledgments of a debt have been made, 
each within three years of the one next preceding, and the first of 
the series has be^n made within three years of the date on which 
the debt was contracted, a suit for the recovery thereof is, under 
Act IX of 1871, in time, if instituted within three years from the 
date of the last acknowledgment. 

Discussion as to who is an authorized agent, what is a sufficient 
signature, and what amounts to a sufficient acknowledgment, within 
the meaning of s. 20 of Act IX of 1871. 

Under s. 2(^ of Act IX of 1871, the authorized agent may sign 
either his own name or that of his principal. 

Mohesh Lal V, Busont Eumabeb ••• ... ... 340 

■ ■■■■■ ■■ ss. 24, 27. 

See UsBB ••• ••• ••• ae# 394 

M, — ■ — , 8. 27. 

See Right of Fbivatb Fbbbt ••• ... ... 608 

, Schbd. II, abt. 1 5.] The period* 
of limitation prescribed by art. 15, sched. ii, Act IX of 1871, for a 
suit to set'aside an order of a Civil Court, does not Apply where 
the order simply amounts to a declarntien that the Court considers 
it has no jurisdiction to act in the proceedingtbefore it. 

Kbistodass Kundoq V, Bamkant Bot Chowbhbt ... .i. 142 

abt. 31, Fabt V. 

See UsEB #(• ••• ■••• ... ... 394 

— — — — , abts. 135, 145, 

. See Limitation ••• mee mee p«« evt 564 
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LIMITATION ACt (IX OP 1871), «. 27, Sohto. II, abt. 167^ The 
period of limitation within which application miilit be made for exe- 
cution of an order for custs passed by the High Goiirt, when rejecting , 
a petition for leare to appeal to the Privy Council, is that specified 
in ached, p, art. 167 of Act IX olf 1871. 

Hubro Pbrshad Rot Ghowdhrt u. Bhupbndro Nabain Ddtt 

(XV OP 1877), 8. 19. 

iSee Acknowledombm^t of Debt 


See Pabtiks 


88 . 20 , 22 . 


See Easement,, 


8. 26. 


See Limitation 


See Bond 


-, ScHBD. IT, ART. 47. 


ABT. 66. 


... 815 


... 812 


... 709 


; ScHwn. II, ARTS. 66 AND 116. 

Registered Bond — Compensation for Breach of Contract.'] A suit 
to recover money due upon a registered bond is a suit for compen- 
sation for brCaclf of contract in writinij registered, wirliiii the 
meaning of art. 116 of sched. ii to Act XV of 1877, and must be 
brought within six years from the time when the period of limita- 
tion would begin to run against a suit brouglit on a similar contract 
not registered. 

NoBOCOOMAR MdO&HOFADHATA B. SiBU MuLLICK ... 


See Acknowledgment of Debt 


-, ART. 85. 


... 447 


J ARTS. 99, lS2^Suit 

for Share of Government Revenue, and for Declaration that Estate 
is charged with amount] A suit for recovery of Government 
revenue, which the defendant was bound to flay, but which has 
been paid by the plaintiff to save the whole estate from sale, where 
* the plaintiff asks to have the amount so paid made a charge on the 
portion for which he paid it, is governed by art. 132, and not by 
art. 99 of Act XV of 1877. 

Kam Dutt Singh v, Hobakh Nabain Singh ... ... 549 

, ART. VlO^Breach 

of Covenant in a Lease,] The defendant took cerLiiii land from 
the plain tiff under a registereil lease, which contained a clause pro- 
hibiting the defendant from digging a tank on the land without the 
plaintiffs permission. The defendant having, nevertheless, con- 
structed a tank without such permission, the plaintiff brought a 
suit to compel him to fill up the tank, or, iu case he should fail to 
tio so, for compensation. 

Held^ that the period of limitation applicable to such a suit was 
art. 120 of sched. ii of the Limitation Act. 

Kedarnath Nag v. Khaittubpaul Sritibutno ... 34 


See Permissive Occupation 


arts. 14% 144. 


... 311 


-i , art. 178. 

See Application fob Probate ••• 


See Application fob Fbobatb ••• ... ^ ... 707 

■ — Apnlica* 

Ron to revhe a case and restore it to the Boards^ After a decree 
had been made iu V suit, the case was, iu 1875, struck out of the 
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bolird for want of prosecution. No steps were taken to Bave it 
restored. In 1879 both the plaintiff and defendant died. In .the 
snme ^ear the heirs of the plaintiff instituted a suit against the • 
administrator of the defendant for the purpose haring the decree 
in the original suit carried ont. ^his suit was dismissed by the 
Court of first instance under s. 13 of the Code of Civil Procedure, 
but the Appellnie Court, holding that the original suit was subsist- 
ing and might be reconstituted, direeted that the plaintiffs should 
be allowed to amend their plaint by putting it into the form of a 
petition under s. 372 of the Code. On a petition by the plaintiffh 
praying that the original suit might be revived ^and restored to the 
board, — « 

Held, that the application was not barred under art. 178 of 
sched. ii to the Limitation Act of 1877. ** 

Even if art. 178 was applicable, the application would not be 
barred, limitation running from the time when the suit was allowed 
to be reconstituted. 

The Legislature did not intend to include in the Limitation Act 
every application to a Court with reference to its own list of causes, 

' such as applications to transfer a case from one board to another, 
to transfer a case to the bottom of the board, change of attorneys, 
and so forth. ^ 

Govind Crundeb Goswami o. Rungunmonbt ... ••• 60 

LIMITATION ACT (XV OF 1877), Sched. II, art. Execution 
of Joint Decree against two or more Defendtinis,"] In a suit for 
possession of hind brought by A against B, C, and D, a decree 
was passed on the 14th of Aprii*1874 for possession and costs against 
B, C, and D jointly. This decree was afterwards reversed on an 
appeal by B, who alone claimed the property. A then preferred a 
special appeal to the High Court; and on the 29th June 1877, tlie 
decision of the Judge was reversed, and the decree of the Court of 
first instance restored. 

On the 30th December 1878, A applied to the Court of first 
instance for execution to issue against C and D for the costs specified 
in the decree passed on the 14th April 1874. Cand D successfully 
objected in t]ie Court of first instance and the lower Appellate Court 
that more than three years having elapsed since the date of tho 
decree, the decree for costs could not be executed, the application 
for execution being barred by art. 179 of sched. ii of Act XV of 
1877. Held, on appeal to the High Court, that, inasmuch as 
appeal had related to the whole case, and the decree obtained by 
him dismissing the suit would, if not reversed, bave deprived A of 
bis right to any costs at all, upon succeeding in getting the origi- 
nal decree restored upon special appeal to the High Court, was 
entitled to execute such restored decree at any time within three 
years of the order of the High Court. 

Mullick Ahmed Zomma alias Tetor o. Mahomed Sybd ... « 194 

• — 1 ART. 179, CL. 4. 

5ee^ExBCUTien of Decree 513 

. ART. 180. 

See 4bvivor ... 504 

LUNATIC, ILLTREATMENT PP. 

Act AXXV of.1858 ... .... ... ' ... 539 

MAHOMED AN LAW — Husband and Wife — Maintenance •^Decree for 
pant MaintenanceJ] In a suit for maintenance by a Mahomedan 
wife against her husband, where there was no decree or Agreement 
• for maintenance before suib^Aeld, reversing *the decision of the 
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Court below, that the decree should not have awarded past mainte- 
nance, but that maintenance should have been made payable only 
from the date of the decree. 

'EM also, that fixture maintenance should have been given only 
during tim continuance of the marriage, and not during the term of 
the plaintitTs natural life. 

Abdool Futtbk Moulvib u. Zabuhbbssa Khatub 631 

MAHOMEDAN’ LAW — Waqf’^X^onBirueiion of Deed of Endowment^^ 
iSettlement on Pereon and hie Deecendante to three generatione^ and 
afUrwarde to Charity ^ Appr opr iatione of Property by ^ Settlement,'] 

A Mahomedan settled a portion of his immoveable pniperty as fol- 
lows : — ** I have made waqf of the remaining j()ur annas in favor of 
my daughter B and hq;; descendants, as also her descendants* des- 
cendants* descendants, how low soever, and when they no longer 
exist, then in favor of the poor and needy.** Held^ this settlement 
did not create a valid waqf. 

To constitute a valid waqf, there must be a dedication of the pro- 
perty solely to the worship of God or to religious or charitable pur- 
poses. 

Appropriations in the nature of a settlement of property 
on a man and his descendants can only be treated as legitimate 
^propriations under the designation of waqf, where the term 
sadiikah is used. 

Even supposing they could be so treated, it would be necessary, 
in order to validate a waqf by making a settlement of property on 
himself or his descendants, for a man to reduce himself to a state of 
absolute poverty. * 

Mahomro Hamidulla Khan u. Loxful Huq ... 744 

MAINTENANCE. 

See Mahomedan Law ... ... ... ... 631 

MAL, SUIT TO HAVE LANDS DECLARED. 

See Onus op Proof ... ... .„ ... 666 

MALE DESCENDANTS, RESTRICTION OP Q4FT TO. 

See Hindu Law ... ... ... ... 421 

MARRIAGE EXPENSES OP GRAND-DAUGHTER. , 

See Hindu Widow ... ... ... ... 35 

MARSHALLING.] The doctrine of marshalling does not apply as 
between a mortgagee and attaching creditors of the mortgagor whp 
hold mere money-decrees. ^ 

Kbistodass Kundoo V. Ramxant Rot Chowdriv ... ... 142 ' 

MEASUREMENT OP LANDS, ENFORCING ATTENDANCE OF 

WITNESSES FOR. 

See Benq. Act VIII of 1869, ss. 38 and 40 ••• ••• 673 

MESNE PROFITS— Cl w7 Procedure Code {Act F///o/1859), e. 259 
^ ^Certificate of Sale. '] The possession, with mesne profits, of land 
comprised in a znr-i-peshui lease of the year 1851, was decreed to 
the zur-i-peshgidars in 1860 ; and litigation as to their rights under 
the lease was carried on tijl 1874, when, after their deaths, it ended 
in favor of their representatives. In 1869, one of the parties to that 
litigation obtained a tlecree for money against the zur-Lpesh^idars ; 
and in 1874, in execution of* this decree, all the righ^ title, and 
interest of the representatives of thj latter, in tile lease of 1851, was 
sold to a third party. * 

Held (reversing the decision of the High Court), that* the right 
to the iqeshe profits awarded by the decree of 1860 did dot pass by 
the sale, but remn[i)od in the representatives. 

* Gambbh Lal Tbwari 0 . Bhamnabain ... ... 313 



lii 


GENERAL INDEX: 


. Page. 

MESNE PROFITS. • 

See ExaCUTION-PROCBEDIHOS • i# ** * • 473 

MINOR, SANCI'ION BY COURT OP COMPROMISE ENTERED ' 
INTO BY. 

See CoMPHOMisB ••• ••• c ••• 687 

MINORS PROPERTY, LEASE OP. 

Act XL OF 18d8, 8. 18 ... * ... 161 

MISTAKE AS TO MATERIAL FACT. 

POMPROMISE ... ... ... 687 

MITAKSHARA. « 

See Hindu Law. Act XXXV of 1858 •.« 119, 135, 749, 539 

MIXING TRUST FUNDS WITH MONEY OP TRUSTEES, 

• See Breach of Trust ••• ... ... 70 

MOFUSSIL, PROCEDURE ON TAKING ACCOUNTS IN. 

See Principal and Aornt ... ... ••• ... 754 

AIOHUNT, REMOVAL OF. 

See Revocation of Probatb ••• ... 1 1 

MORTGAGE-BOND. 

See Onus Frodandi ... ... * ... ...• 268 

— — ■ ■ -•^Covenant not to Leaee^Lease of Property mort- 

gaged^ Suit to set aside Lease. A mortgaged certain property to 
agreeing, amongst otlier things, not to grant in ziirpesbgi or 
mortgage the property to any' one so ns to cause ajiy dilficulty in tlie 
realization of the iQoney advanced under the mortgage-bond. A 
subsequently leased in zurpeshgi part of the property to C. B 
obtained n sale-decree against A on his mortgage, and at the sale 
himself became the purchaser of the property. He then brought a 
suit against C to set aside the zurpeshgi lea.se, and to obtain khns 
possession. Held, that tlie covenant in the mortgage-bond merely 
created a personal lability between A and B, and that the sale 
under B's mortgage-decree did not put an end to the zurpe.s1igi 
lease or affect the interests of the zurpeshgidar ; that ffs suit against 
C was wrong ki form ; and that his proper course was to sue to have 
Ills right declared to sell the property in satisfaction of his mortgage- 
debt, so 08 to give the zurpeshgidar an opportunity of redeeming. 

Radha Febshad Missbb v. Mokohur Dass ... ... 317 

MOUTGAGE-DECIUCE. 

See Act VIII of 1869, s. 7 ... ... ... ... 142 

FOR ACCOUNT AND SALB-.7hAmg of 

Accounts — Withdrawal of Execution- Proceedings ’—Principle on 
which Accounts are to he ialien.')^ A mortgagee, who has obtained a 
decree for an account and sale, is not entitled to withdraw from the 
taking of accounts in his execution-proceedings, when those accounts « 


appear to be going against him. 

Dooleb (^and V, Omda Khanum alias Babu Shubipu 

... 377 

MORTGAGE DURING INFRUCTUOUS 
See Bus Judicata 

ATTACHMENT. 

... 559 

OP CHATTELS. 

See InsolvIiht Act, b. 23 ••• 



... 633 

OF FAMILY PROPERTY. 

See Hindu Law ••• 


* 

... 749 

, RIGHT TO REDEEM. 

. See Attaching Crbditor ••• 

• t 

• 

•M 

... m 
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MORTGAGEE, SUIT FOB POSSESSION BT, AFTER FORE- 
CLOSURE. 

• See Limitation ... ... ... 564 

MOVEABLE PROPBKTY OP HINDU, ADMINISTRATION TO. 

• Letters OF A DifiNisTBATioN ... ... ... 483 

MUPASSAL SMALL CAUSE COURT ACT, s. 21, 

See Review ... ... 286 

MUKTEARS’ ACT, ss. 1 1 to 13. 

Pleaders AND Muktkars* Act, 88. 11 TO 13 ... 585 ‘ 

MUNICIPAL COMMISSIONERS, SUIT TO RECOVER LAND 

TAKEN BY. • 

See Limitat;/)n ... ... ... ... 8 

• MUTUAL DEEDS OP ADOPTION. 

See Hindu Law ... ... ... ... 381 

NEGLIGENCE, LIABILITY OF CARRIER FOR. 

• See Bailment ... ... ... ... ... 227 

NEW TRIAL. 

See Revivor ... ... ... ... ... 236 

NON-JOINDER. 

• See PaIitibs ... ... ... f ... ... 815 

NOTICE OP ENHANCEMENT. 

See Co-Sharebs. Suit for Enhancement of Rent 149, 543 

NOVATION. 

See Sale Dt Sheriff in Execution of Dbcebb ... 356 

OBSTRUCTING WATERCOURSE. 

See User ... ... ... ... ... 394 

OCCUPANCY-RIGHT. 

See Estoppel by Pleading * ... ... ... 55 

IN ASSAM. 

See Right of Occupancy in Assam ... ... 196 

ONUS OP PROOB\ 

See Suit for Enhancement of Rent • ... ... 543 

■ — Suit to haoe certain Lands declared Mai — Docu^ 

mentonce received without objection by lower Court.'\ Wiiere it is 

• admitted tliat the defendants hold certain lands within the plaintifl's 
zemindari, some at least of which are rent-paying f the defendants, 
if desirous of proving that any of these lands are rent-free, are 
bound to give some primd facie evidence of the fact, before they 
can call upon the plaintifi, the zemindar, to prove that the whole 
or any part of the lands are mal. 

An Appellate Court has no right to refuse to admit on technical 
• grounds a document which has been received and read in the Court 
below without objection. 

Akbur Ali V. Bhyba Lal Jha ... .. 666 

ONUS PROBANDl-^Mort^ge^Bond-^Proof of Execution and bond 
Jides of Transaction-rEvidence-~^Recital in Instrument^ Where a 
claim is made under an alleged mortgage against a bona Jfde pur- 
chaser for value, and the defendanUputs in issue the genuineness of 
the transaction, the onus is upon the«plaiiitiff of proving prttnd facie 
the bona fidee as well ns the actual execution of the mortgage ; and 
if the Court discredits the plaintiff's witnesses as regards the ^na 
fidee of She transaction, it is at liberty to dismiss the suit, although 

, the defendant gives *no substautiul evideoce of fraud. 
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A recital in a deed or other instrument is in some oases conclusive 
and in all cases evidence as aj^ainst the parties who make it, and it* 
is of more or less weight or more or less conclusive against them 
* accoixling to circumstances. It is a statement deliberately made by 
those parties, which, like any other statement, is always evidence 
against the persons who make it. But it is no more eviaence as 
against third persons than any other statement would be. 

Bbajeshwabb Fbshakab o. Budhanupdz * ••• ••• 268 

OllAL AGREEMENT, EVIDENCE OP. 

See fiPEGiFio Pbbfobmamcb ••• .1. ... 534 

ORDER BY EXECUTIVE OFFICER — Power of Judicial Courte to 

* question the legality of such Order,'] Wherp^ an executive officer 
makes an order or issues a notification under the provisions of the 
Code of Criminal Procedure, it is not within the province of judicial 
authority to question the propriety or legality of such order or noti- 
fication until an attempt is made to enforce the exaction of a penalty 
against a person committing a breach of such order or notification. 

It then becomes the duty of the judicial authority to consider whe- 
ther the order is properly made or not. 

In tae mattbb of the Petition of Subjanabain Dabs. 

The Empress v, Surjanabain Dass ••• • ••• aeof 88 

JUDGE IN PRIVY COUNCIL DEPARTMENT. 

See Appeal ••• ... ••• ... ... 594 

OF ACQUITTAL. 

See Criminal Pbocbdube Code, s. 211 ' ... ... 581 

■ ' ■ " TRANSFER — Powers of high Court-^Code of Cieil 

Procedure {Act X of 1877), s. 25.] The High Court cannot make 
an order of transfer of a case under s. 25 of the Code of Civil Pro- 
cedure, unless the Court, from which' the transfer is sought to be 
made, has jurisdiction to try it. 

Peart Lall MI^zoomdab v, Komal Kibhore Dassia ... 30 

OR DISPOSITION. 

See Insolvent Act, s. 23 ... ... ... 633 

REFUSING CERTIFICATE, APPEAL PROM. 

See Guardian and Minor ... ... ... ... 19 

TO RECALL CERTIFICATE. 

See Apveal ... .. ... ... ... 40 

RBLBAS'iNG ATTACHMBNT. 

See Res Judicata ... ... ... ... 559 

THAT TENURES HAVE LAPSED. 

See Brno. Act VIII of 1869, ss. 38 to 40 ... ... 673 

OUDH SUB-SETTLEMENT ACT. • 

See Under-Pbopbibtabt Rights in Oudh ... ... 218 

OVERSTATING %.EAVE. 

See Police Act, s. 29 ... • . ••• ••• 625 

PAROL EVID^CB, ADMISSIBILITY OP. ‘ 

See Specific Performance * ... ... 328 

— , ‘IN ADDfriON TO CONDITION IN 

KISTIBUNDI. 

Nee Etidbhci Act, ■. 92, pbotiso 8 ... ... 433 

FART-PERFORMANCE. 

See Evwuici Act, s. 92, fbovuo 8 “• ... ... 483 
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PARTIAL HEARING, DISMISSAL AFTER. 

. • See DisMiBSAL or Complaint ••• ... ••• 

*FAUTlES^il€£tfti^ Plaintiffe in AeSone ^of Contraet^^Nonjoinder^ 
Joinder of PlainHffe after tvn^ for hringiinig Suit has expired. 
Effect of^Co*Coniractore-~Limitaiion Act {XV of 1877), es. 20 
and Preecribed Period'* — Procedure — Suit by Members ^ 

Joint Hindu Family carrying on Trade in Partnership,'] Two of 
the sons out of n joint MitAkflhnra family, consisting of a father and 
tjiree sons and the widow and sons of a deceased son, and carding 
on business in partnership, sued to recover money due on a hath- 
chitta, dated the 11th December 1876; the last payment made and 
entered by the defendant being on the 20th Jj^ly 1877. No time 
was fixed for payment of the money, so that it became payable on 
the date of the hatbchitta. ^ 

The suit was instituted on the 19th July 1880, and came on for 
hearing on the 26th July, when an objection was taken, that all the 
parties who ought to sue were not on the record. On the applica- 
tion of the original plaintiffs the names of the father and the third 
son were then added, and the plaintiffi were described as surviving- 
partners of the deceased son. At the time the additional plaintifis 
were made parties, the suit was, as regards them, barred by limit- 
ation. ^ 

Held, that the additional plaintiffs were rightly made parties to 
the sui^ notwithstanding that the suit was, as far as they were con* 
ceriied, barred. 

Ill actions of contract it is the right of the defendant, if he takes 
the objection in proper time, to insist upon alf the persons with 
whom he contracted being joined ns plaintiffs, and if, after the 
objection has been raised, the plaintiff proceeds with the suit with- 
out taking steps to add the person or persons whose nonjoinder has 
been objected to, and the Court fiuds that tile objection is well 
founded, the suit must be dismissed. 

That, inasmuch as the original plaintiffs could only enforce their 
claim in conjunction with the added pl:iintiff.s, a^id the added plain- 
tiffs were barred by s. 22 of Act XV of 1877, the claim of the 
original plaintiffs was also barred. 

That the suit, if all the plaintiffs had originally joined in suing, 
would not have been barred by s. 20 of Act XV of 1877. The 
words ** prescribed period ” in that section mean, not the period 
prescribed for the payment of the debt, but the prescribed period 
of limitation. • 

I'here is no equity, but often much injustice, in allowing one joint- 
contractor out of many to sue a defendant, notwithstanding an 
objection duly mad« by the latter ; and the Court has no right to 
allow one contractor to recover under such circumstances, 'though 
he may, no doubt, afterwards adjust the sum which he recovers 
^ with his co-contractors. 

As between the uiemb^i’s of a joint fnmily, any one or more may 
be authorized by the rest to act ns their agent or agents in any 
business transaction ; but When a joint family or any members cf 
it carry on n trade in p*artnership, and contract with the outside 
public in the course wf that trade, they have no greater privileges 
than any other traders. If*they are really partners, they must be 
bound by the same rules of law ffir enforcing their contracts in 
Courts of law as any other partnersliip. 

Ramsbbuk V. Ramlall Koondoo ••• 

iQ cancel Undertenures — Act XI of 1859, s* 37.1 On 

the 13th January. 1871, A and B purchased an estate sold for 
* arrears of Government revenue. The original proprietors asserted 
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their right to collect the rents of a portion of the property by 
Tirtue of holding two shikmi talooks and a howla tenure. This*' 
right was affirmed by the High Court in April 1875. B had pre- 
viously sold his interest to C. On (he 29th May 1876, A created 
a pntni of his eight annas in favor of D and and oi\ the 4th 
Jiyy 1876, C purchased all the rights of the original proprietors. 

On the 18th January 1877, A sued under Act XI of 1859, s. 37, to 
cancel or vary the tenures, taking the>original proprietors, C, and 
various tenants, defendants. C objected that A had no right o^ 
suit or cause of action, as he had parted with ail his rights to D 
and E; and^that as his entire interest in the estate was only eight 
annas, he could not si^a to cancel a part only of the sub-tenures. 

/> and E then applied to be added as parties, and were made 
plain tifis. 

Held , that A had no cause of action, as he had previously parted 
with all his rights as zemindar, to cancel these tenures in favor of 
D and E, nor could D and E sue, as they were not “ purchasers 
of an entire estate.*' That A having no cause of action it was not 
competent to the lower Court to add D and E as plaintiffs, and so 
introduce u right of action which did not previously exist ; and 
Tiint, even on the assumption that D and E were properly made 
plaintifis, the lower Appellate Court should have taken into con- 
sideration certain admissions made by them as to tue existence of 
the undertennre, both before and after the Government sale. 

Dwabkanath Pal v. Grishchundbr Bumdofadhta ... 827 

PARTIES. 

See Rbprbsentativb ... ... ••• 777 

PARTITION. 

See Hindu Law ... ... ... ••• ... 10*6 

PARTLY-EXECUTED DECREE, SALE UNDER. 

See Sale in Execution ... ... ... 243 

PARTNERS. 

See Costs ... ... ... ... ... 811 

Oirr OF JURISDICTION. 

See Insolvent Act, s. 23 ... ... ••• ... 633 

PARTNERSHIP ACCOUNTS, SUIT FOR ADJUSTMENT OF. 

See Coi|[TRACT Act, s. 265 ... ... ... 521 

,• SUIT BY MEMBERS OF JOINT HINDU 

FAMILY IN. 


See Parties 

• 

••• ... 

... 815 

PARTY TO CONTEST ADOPTION. 

See Hindu Law ... ••• 

... ••• 

... J64 

PASSENGER'S LUGGAGE. 

See BAILMENT 

... ••• 

... 227 

PAST-MAINTENANCB, DECREE FOR.* 
Mahomedan Law ••• 


... 681 

PENAL CODE (Act XLVo/mo\ ss. 114, 
See Evideiicr Act, ly. 30, 138 

149, 302. 

••• 

•M 279 

— ■■ , 88. 147, 

See Practice ... ••• 

148, 324. 

•a. 

... 718 

— — ss. 161, 

See Evidence 

165. .. 

••• ••• 

... 655 
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PENAL CODE, (Act XLV of 1860), s. \%^^lnjunetwn in Civil 
, fSuit-- Disobedience of Order.] Section 188 of the Penal •0<Kle 

applies to orders made by public functionaries for public purposes, 
and not to an order made in a ciiril suit between party and party. 

The DBoper remedy for disobedience of an order of injunction 
passed by a Civil Court, is committal for contempt. • 

In the maxtbb of the Petition of Chandbakanta Db ••• 445 

S8. 192, 464, CL, 2^J^abrtcaling‘ 

False Evidence — Forgery — Alteration of Date of Document^ 
Where the, date of a document, which would otherwise not have 
been presented for registration within time, is altered for the pur- 
pose of getting it registered, the offence com/bitted is not forgery, 
where there is nothing to. show that it was done ‘^dishonestly or 
fraudulently,** within cl. 2, s. 464 of the Penal Code, but fabricat- 
ing false evidence within s, 192. 

In be Mib Ekbab All The Empbbss v. Mib Bkrab Ali ... 482 

-, s. 201 — False Information,] A 
woman who, with her infant child, eloped from her 1iusbnnd*8 house, 
was afterwards arrested on a charge of murdering the child, whidh 
was missing. She made three diff'erent statements; (1) that she 
Lad left it with her husband ; (2) that she had been enticed away 
l)y one R., who Tiad taken the child from her ; (3) that one H. had 
drowned the child. The Sessions Judge believed the last state- 
ment, and convicted her under s. 201 of the Penal Code. 

Held, that the conviction was wrong, and must be set aside. 

Section 201 of the Penal Code does not apply to a case where the 
person, who is the probable or possible offender, makes statements 
exculpating himself by inculpating another. 

In tuk matter of the Petition of Behala Bibi. 

The Empress v, Behala Bidi ... ... ... ... 789 

s. 21 1 — Froseention for making 
a False Charge — Opportunity to Accused to prove the Truth of 
Charge.] Before a person can be |»iit upon hts trial for making a 
false charge under s. 211 of the Penal Code, he must be allowcii 
an opportunity of proving the truth of the complaint made by 
him; and such an opportunity should be afforded to him, if he 
desires to take advantage of it, not before the Police, hut before the 
Magistrate. 

Magistrates should clearly understand that whilst the Police 
perform their proper duty in collecting evidence, k is the function 
of the Magistrate alone to decide upon the sufficiency or credibi- 
lity of such evidence when collected. 

Tub Government v, Karimdad ••• ••• I ••• 496 

— —•^—‘Charge made on Report 

of Police that Case was False^Charge of giving False Informa- 
* /ion.] A coinmitnient for trial under the provisions of s. 211 of 
the Penal Code, for knowingly instituting a false charge With 
intent to injure the persons accused, is not illegal, merely because 
the complaint which the •accused made has not been judicially 
enquired into, but isjDased on the report of the Police that the 
case was a false one. • * 

The Empress v. Salik Rot , ... .»• ... ••• 582 

■ - . 1 ~ — Sanction to Prosecution 

for making False Charge.] A sanction for u prosecution for 
making f false charge under s. 211 of the Penal Code,. without 
hearing all the witnesses whom the person accused of making the 
• tiilse charge wishes* tb produce, is illegal. . 
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The High Court has power to quash an illegal cotnmitment nt 
any stage of the case. * ^ 

Thb Empbsss V. Shtbo Bbhaba ... ... 584 

PENAL CODE {Act XLV 1860) •s, 211 — Making False Charge 

to Court or Officer having no JunsdictionJ] It is necessftry for a 
cohviction under s. 211 of the Penal Code that the false charge 
should have been made to IS Court or qfiicer having* jurisdiction t<» 
investigate and send it up for trial. 

In thb mattbb of the Petition of Jamoona. Thb Empbbss v9 
Jamoqna ... ••• ••. ••• ..• 6*20 

— — , 8. 300, Excbp. 6. 

Culpable Homicide ••• ^ ... ••• ... 154 

PERFORMANCE OF CONTRACT, TIME FOR. 

See Contract ••• *••• ••• 6^8 

PERMISSIVE OCCUPATION - ZfiMitoftoTi Act (XV of 1877), 
sched. Hearts. 142, 144 — Possession— Disconiviuance,'] A suit for (lie 
recovery of immoveable property against a person who hud originally 
been in mere permissive occupation or possession accorded on the 
ground of charity or relationship, is governed by Act XV of 1877, 
sched. ii, cl. 144, and not by cl. 142 of the same schedule. 

In such a case the owner of the property, who Hits accorded tho 
permissive occupation, cannot be said to have discontinued " the 
possession. 

Gobind Lall Seal v, Debendronath Mullick ... 311 

PERSONAL DISCI! A RGB. 

iS'e^r Insolvent Act, s. 51 ... ... ... ... 70 

KNOWLEDGE OF FACTS IN PLAINT. 

See Pkactigb ... 6/5 

PETITION VERIFIED UNNECESSARILY. 

See Sanction to Prosecution ... ... 440 

PLAINT INSUFFICIENTLY STAMPED. 

* Appeal against Order REJECTING Plaint ... 249 

, VERIFICATION OF. 

See Practice ... ... ... ... ... 675 

PLEA IN BAR. 

Execution of Decrbr ... ... ... ... 786 

TO SUIT FQR ENHANCEMENT OP RENT. 

See Suit for Enhancement of Rent... ... ... 543 

PLEADERS AND MUKTBARS’ ACT (XX OP 1865), ss. 11. 13- 
Muktears and Private Agent, Distinction between J] Per Whitk 
and Mittbb, JJ. — The mere fact that a person looks after an appeal 
and gives instructions to pleaders in connection with such appeal, 
does not show that such person was practising as a inuktear within « 
the meaning of a. 13 of Act XX of 1865. 

A Per Garth^ G. J. — Where a person is in the habit of ^acting for 
persons in Courts of law, and holds himself out as ready to perform 
what is usually considered muktear’s works, for^reward, such person 
is no less acUn^ as a muktear on any ^articular occasion, becaiisi! 
he may have abstained on the particular occasion from doing any 
of those acts whiefi a duly qualified muktear is alone legally 
capable of performing. " 

Kali Kumar Rot v. Nobin Chundbr Chuckbroutty ... 585 

PLEADING IN SUIT FOR ACCOUNT. 

. See Principal and Agbnt ... ..*. ' ... ... 754 
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* « 

POIjICB act (V OF 1861), 8. Overstaying Leave without Permute 
' Aon.] The failure of a Police constable to resume his duty on the 
expiration of liis leave does not constitute an offence under a. 29, 

Act V of 1861. , 

In T9B M ATTKR OF THE PETITION OF JaNOKINATH OuPTA. . 

The Empress o. Janokinath Gupta ... ... 6*25 

OFPICBll,, ADMISSION TO, BEFORE ARREST. 

iSes Evidence Act, si. 25, 26 ... ... ... 530 

!_ REPORT, INCORPORATION OP, BY REFERENCE. 

Criminal Pbogbdubb Code, ss. 491, 530 *... ... 835 

POSSESSION. i 

iSee PBBMissivf Occupation... ... ... dll 

AFTER FORECLOSURE, SUIT BY MORTGAGEE 

FOR. 

Limitation .. ... ... ... 56 

, ORDER, OR DISPOSITION. 

See Insolvent Act, s. 23 ... ... ... .. 633 

, SUIT FOR. 

See Rks Judicata. Limitation. Suit fob Possession 91, 709, 725 

i 1- UNDER REG. V OP 1805, s. 26. 

See Sale in Execution ... ... ... ... .243 

POWER OF HIGH COURT TO ORDER TRANSFER. 

AVe OiiDKR OF Transfeb ... ... ... ... 30 

PRACTICE — Attorney and Client — Application to restrain Attorney 
changing sides.'] An nttoriiey who has acted for a party to a Kuit 
and has discliarp;ed himself, cannot afterwards act for the opposite 
party ; and the Court will restrain him from doing so on an appli- 
cation made for that purpose. 

Ramlall Agarwallaii V. Moonia Bibbe ••• ... ••• 79 

— —Cumulative Sentence ^Separate Charggs^ Criminal Pro^ 

cedure Code (Act X of 1872), s. 454, Ulus. (/) -Penal Code {Act 
XLV of 1860), ss. 147, 148, and 324.] Under s. 454 of the 
Criminal Procedure Code, the collective punishment awarded under 
8s. 147, 148, and 324 of the Penal Code must not exceed that 
which may be awarded for the graver offence. 

Quare . — Whether separate convictions under ss. 147 and 324 
of the Penal ('ode are legal ? ^ 

In the matter of the Petition of Juodub KAziiAND Golad 
Khan. The Emprress v. Jubduu Kazi and Golab 
Khan ... ... ... ... ... ... 718 

Verification of Plaint — Information and Beliefs Per^ 

sonal Knowledge-- Civil Procedure Code (Act X of ss. 60y 

^5\—Act XII of 1879, s. 11.] In all cases, whether a plaint is 
veriffed by the plaintiff* or by some other person, the party verify- 
ing should state shortly what paragraphs he verifies of his own ^ 
knowledge, and what pariyrraphs he believes to be true from the 
infurination of others. 

In the matter (fr Upendro Lall Boss ... ... 675 

OF HIGH COURT ON REVISION^ 

Sec Cbhrinal Procedure C(p>E, s. 227, cl. (A)... ... 579 

PRAYER FOR RElIeF. 

See Execution ... ... ...* 485 

PRESCRIPTIVE RIGHT. 

* See Res Judicata ... 
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PRESIDENCY MAGISTRATES’ ACT, s. 124. 

See Dj^issal of Complazmt 

,8. 129. 

iS^ee Conduct OF Frosbcution 

s. 15S. 

See Evidence Act, s. 33 

PRESIDENCY SMALL CAUSE COURT ACT, ss. 42; 32. 
See Costs... 

PllESUMPTIOrjOF GRANT. 

iSse Easement ••• ••• ... •• 


OF TIVLE PKOM LONG USER. 


See UsKB . 
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PRINCIPAL AND AGENT — Dup/ of Agent to. account — Procedure 
on taking Accounts in Mofussil^ Pleading in Suit for Account — 
Access to Books and /*apers~^ Civil Procedure Code{JtctXof 
1877), ss, 394, 393.] lu a suit for an account u^uinst nii a^eiic, 
the plaint stated that the defendant had not submitted proper 
accounts of his a^ncj, and prayed that the defendant might be 
ordered to produce certain papers, and that, on failure to submit 
the accounts, he might be decreed to pay the plaintiff* Rs. 1,200 by 
way of damages. The plaint also alleged that, *in consejnence* 

•of the defendant’s negligence and mismanagement, the plain till 
believed that he had sustained a loss of Rs. 3,000, and prayed for 
a decree for this sum. 

Heldy that no decree could be made for tlm sums mentioned, 
or any other sum, until an account had been taken and the 
amount due from the defendant ascertained. 

Per Field, J.— It is the duty of an agent to render proper 
accounts to his employer irrespective of any contract to that effect. 

And he does not discharge that duty by merely delivering to his 
employer a set of written accounts without attending to explain 
them, and produce the vouchers by which the items of disburse- 
ments are supported. 

Method to be followed on taking accounts in the Mofiissil stated. 

If the taking of accounts by the Judge would occasion a wn.stc 
of public time, he should resort to the provisions of ss. 394 and 
393 of the Civil Procedure Code ; and furnish the commissioner 
with such part of the proceedings and such detailed instructions 
us may appear necessary. 

In order to enable an agent to prep.nre accounts to be furnished 
to his principal, he should be allowed to have reasonable access, 
at proper times and iu the presence of responsible persons, to such 
books and papers in the principal’s possession as may be necessary 
for the preparation of the accounts! 

Annoda Pbbsad Rot v, Dwarkanath Gangopadiiya 734 

— AND SURETY — Giving Time — Interest paid in 

advance— -Dis^fiarge oj Surety — Accommodation Acceptor ^Contract 
Act (IX of 1872), A. 133.] The drawtjr of hundis paid advance 
interest to the holder to obtain time, which ho did obtsiin, for pay- 
ment after due date. Held^ that the liability of an accommodation 
acceptor of tlie hundis depended on Whether he knew of and con- 
sented to this arranjfeinent. ' 

Held on the merits, that he knew of, and consented to, advanced 
interest being taken. 

GoubUhandba Rai V. Pbotafchandra Dass ... ^ ... 241 


PRIORITY. 


... 6^3 


See IjiBOiiVsiiT Act, s. 23 
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PRIVATE AGENf. 

• See Flbadebs and Muktbars' Act, ss. 11/13 ... 

’ PERRY. 

See Right or PBivATsfBBBT 

• 

PRIVILEGE — Waiver — European Britieh Subject’— Criminal Proe^^ 
dure ^ Code X of 1872), ss, 82 and 84.] Section 84 of the 
Criminal Procedure Code miAt be construed strictly with s. 72, 
ayd before a European British subject can be considered to have 
waived the privilege conferred upon him by s. 72, it yiust appear 
that his riglits under that section have been distinctly made known 
to him, and that he must have been enabled ko exercise his choice 
and judgment whether would or would not claim those rights. 

The provisions of s. 72 of the Code of Criminal Procedure 
relating to the kind of Court which shall have jurisdiction and shall 
not have jurisdiction to enquire into a complaint or try a charge 
against a European British subject, constitute a privilege,— that 
is to say, they are not so much words taking away jurisdiction 
entirely, ns woras which confer on the British subject a right to 
be tried by a certain class of Magistrates and by no others, which 
right the Code enables him to give up. 

No person caq by waiver or consent enable a Magistrate or a 
Jiidge to try a case which he is disqualified to try by some circum- 
stance not personal to the accused. 

The waiver of privilege spoken of in s. 84 must be an absolute 
giving up of all the rights, with reference to chap, vii of the Code 
of Criminal Procedure, which a European British subject has; 
and the words * dealt with as such before the Magistrate * mean 
everything contained in the chapter,— that is to say, the tribunal 
having cognizance of the case, the procedure, and also the punish- 
uient to which the accused would be liable. 

' In THB MATTES OF THE PETITION OF QoiBOS. Thb- EmPBBSS V , 

Allen ... ... ... ... ... ... 83 

PRIVY COUNCIL DEPARTMENT, ORDER BY* JUDGE IN. 

See Appeal ... ••• ... J94 

• 

PROBATE— for Order revoking Probate— Attaching Cre^ 
ditor of Next-of-kin — Succession Act {X of 1865), s, 234.] A 
judgment-creditor, who has attached property of his debtor, which 
purports to have been inherited by such debtor from his deceased 
faither, may, where the will of such deceased is sefuj^and proved 
at variauce to his interests, apply fur a revocation of the order 
granting probate of the will so set up. 

In the matter of the Petition of Nilmonbt Sing. * 

Umanath Mookhopadhta V , Nilmonbt Sing ... ... 429 

I -. Caveat— Interest of Attaching Creditor— Next-of-kin- 

Mortgagees— Succession Act (X of 1865), s. 234, Ulus, (5), s, 242— 

20 and 21 Vict^c,!!, s. 61.] A, a judgment-creditor, attached 
certain property as belongii^ to his debtor. B was the next-of- 
kin of C, deceased. The widow of C applied for probate of an 
alleged will of her hufband. On caveat entered by that 

he had such an interest us entitled him to oppose the grant. 

D held a mortgage from B^ executed subseqiTently to Os death, 
of other property,* which the widow afsb alleged formed part of her 
husband's estate. On cavecif entered by D^—held also,* that he 
hud such jin interest as entitled him to oppose the grant. ' 

Per Field, J.— ^nder s. 242 of the Succession Act, any person 
• who cuu show that he is entitled to muiutuiii a suit in respect of • 
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property over which probate would, have effect, possesses a suffix 
cient interest to entitle him to enter a caveat and oppbse the srant. ^ 

^ In thr mattkr of thr Prtition of Rhodosoonbubi Dabbb. ^ 

Nobbhn (/nuNORR 8 il V. BHeBosooNDURi Dabbb ••• ••• 460 

PKOCEDURB ON TAKING ACCOUNTS IN MOFUSSIL.* 

' See Principal and Agbnt • M ••• ••• 754 

PROOF, BURDEN OP. ' . * 

Attachment BEFORE JuDOMRNT ... ... ••• 129 

OF DOCUMENTS UPWARDS OF THIRTY YEARS OLD. 

See Evidence ••• ... ... ... 209 

OP BXECUTidN. 

See Onus Probandi * ••• ••• ... 268^ 

PROSECUTION, CONDUCT OF. 

See Conduct of Prosecution - ... ••• 59 

FOR MAKING FALSE CHARGE. 

i&Ve Penal Code, 8. 211 ... ... ... 496,584 

PROSTITUTE. 

See Contagious Diseases Act, ss. 11, 21 ••• ... 163 

PURCHASEIVS LTAHILITY TO PAY GOVBRNM/ONT REVENI/E. 

See Sale of Government Revreub-patinq Lands ... 389 

REASONS FOR CONVICTION, RECORDING. 

See Criminal Procedure Code, s, 227, cl. (^.) ... 579 

RECEIVING ILLEGAL GRATIFICATION. . 

See Evidencb ••• ••• ... ... ... 655 

RECITAL. 

See Onob PRonANOi ... .*• ••• 268 

RECORD, AMENDMENT OF, ON APPEAL. 

See Amendment of Record on Appeal ••• ••• 626 

RECORDING REASONS FOR CONVICTION. 

See Criminal Procrdure Code, s. 227, cl. (A) ... 579 

REFERENCE, COSTS OF. 

See Costs .«• ••• ... ... ■I'. 809 

, INCORPORATION OP POLICE REPORT BY. 

See Criminal Pbocbdubb Code, ss. 491, 530 ••• ••• 835 

REFLECTION OE; A SON. 

iSIss^Hindu Law .*• •*. ••• ... 41 

RE-FORMATION. 

See ... ... ... ... 725 

REFUSAL OF CERTIPICATB, GROUNDS FOR. 

See GuABPiAi|^i^|p!,UiNOB •t« «.» ... ... 19 

TO GRANT Iplil^ATlON TO HE DECLARED* 

INSOLVEST. ‘ 

See Appeal M« ..41 ••• ... 168 

REGISTERED BOND. . 

See Limitation Act, XV 'or 1877, Scbbd. II, abts. 56 

AMO 116 ••A ... ... ... 94 

REGISTRY R, CERTIFICATE X)F. 

. Certificate OF Registrar ... ... ... 25 

REGISTRATION* ACT, ss. 49, 50. 

. See Specific Prrformaiccr. Cbrtificatb or Begistbar 534) 25 
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REQISTBATION (tP LUGGAGE. 

4 See Bailmbnt ••• 

Reg. V OF )80«, a. 26. 

See Salb in Ezboutioi^ 

RELIEF NOT PRAYED FOR. 

See Execution 

RELINQUISHMENT. 

See Res Judicata 

REMOVAL OF MOHUNT. 

See Revocation of Frobatb 

RENT, ASSESSMENT OP. 

See ENHANGEIffENT ... •• 

SUIT. 

See Res Judicata ... 


SUIT FOR ENHANCEMENT OF. 

See Suit fob Enhancement of Rent 


Page. 
... 227 

243 
485 
... 559 
... 11 
... 759 
... 406 
... 543 


R E PR SEN'r AT 1 V B ~ Reviner of Suit — Substitution — Issue — Mort~ 
gage Decree-^ Hindu Widow— Party to Suit ^ Res Judicata — Code 
of Civil Procedure {Act X of 1877), ss, 13, 244.] Where the 
ffliiintifi in a suiiT prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should 
raise an issue ns to whether the person sought to be substituted is 
the heir of the deceased defendant. 

In 1872, A brought a suit on a mortgage against the mortgagor, 
a Hindu widow, who died pending the suit. A then applied that 
the suit should be revived against B as the representative of the 
4lefendant. B denied that he was such representative, but the 
Judge refused to go into the question, made B a party, and gave 
A a decree for tlie sale of the mortgaged property. B subsequent- 
ly brought a suit to have it declared, inter a/tVi, that the mortgage 
and decree only covered the widow's life-intereq^. 

Held^ that the suit was not barred either os res judicata^ or under 
the provisions of s. 244 of the Code of Civil Procedure, 

Kanai Lall Khan v, Sashi Bhuson Biswas * ... ... 777 

OP DECPiASED HUSBAND’S ESTATE. 

See Execution of Discbbb ... .*• ... ... 479 

REPUTED OWNERSHIP. 

See Insolvent Act, s. 23 ... ... a ... 633 

RESCISSION OF CONTRACT, 

See Sale of Goods... ... 64 

RES JUDICA2A — Intervenors — Rights as between original Defendant 
and Intervenors— Suit for PossessionJ\ Where a plaintiff claimed 
9 certain property, and two persons intervened and were allowed to 
put ill their claim to a portion of it, which claim, at the hearing, the 
intervenors, however, refrained from pressing, and the suit was 
decided in fiivor o'f the playitiii, the original defendant alone oppeal- 
iug (unsuccessfully) against the decree,— 

Held, that it was dot open to the intervenors to i^istitute any 
fresh proceedings to obtain ttih property against the original defend- 
ant : the decree in the suit in wliicb they intervened being conclu- 
sive os between them and such defendiint. 

Shbo Churn Singh v, FakbbjV'Duubat ... ...* ... 91 

^ Judgment against one Co^Sharer, effecCoftm In^ 

lerest of other Ce^ Sharers— Code of Civil Procedure {Act X of 
1877), s. 13, expL 5— Repeal, Effect ofl Explanation 5 to a. 13 

1 
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of tbe Code of Civil Procedure would not make a judgment 
obtained in a suit against one co-sharer binding on another cQ-sbardt 
no party to suob suit, in respect of tbe rights enjoyed in common * 

' by such co-sbarers . in their comyioii property. Nor could such 
explanation be applied to a case instituted, or the judgmentidelivered 
in such case, during the time when tbe old Code of Civil Procedure 
w*as in force. 

Hazir Gazi V. Sonam\>nee Dasseb ••• ••• 31 

BES JUDICATA — Prescriptive Right — Civil Procedure Code {Act % 
of 1877), r.*13, expL 5.] Explanation 3 of s. 13 of Act X of 1877 
only applies to cases where several different persons claim nn ease- 
ment or other right ^nder one common title, ns for instance, where 
the inhabitants of a village claim by custorfi* a right of pasturage ^ 

over the same tract of land or to take water from the same spring 
or well. 

Wiiere therefire A, in defending a suit brought against him by 
N, to have it declared that he had a right to build a wall ncros.s a * 
drain, set up a prescriptive ritrht to use the drain, and it was decid- 
ed that no such prescriptive right existed in A ; 

And, subsequently, C brought a suit against B, claiming to use 
the same drain as an easement, and asking for the removal of the 
wall in question in the former suit, and B set up Vie judgment ih 
the suit between himself and A, as a bar to the suit, — 

Held^ that the right claimed by C not being one which he and 
other inhabitants of the neighbourhood clajmed under one common 
title, but a prescriptive right which he clniihed individually in res- 
pect of his own house and premises, and depending upon the length 
of time he had used the right, was a separate claim, and that the 
judgment in the suit between B and A did not ojierate ns a bar to 
his suit. 

Kalishunkub Doss v. Gopal Ch^ndeb Dutt ... 49 

■ — Suit for Enhancement of Rent^Finding in Judg- 

ment not embodied* in Decree — Civil Procedure Code {Act X of 
1377), s. 13.] N, brought a suit against P. for enhancement of 
rimt. P's defence was, first, that no notice of enhancement bad 
been given ; secondly, tliat the rent was not enbanceable, as be and 
bis predecessors in title bad held it at a fixed rent from the date of 
.the Permanent Settlement. The suit was dismissed on tlie ground 
that no notice had been given ; but the Miinsif stated in his judg- 
ment, that he considered the rent enbanceable, because lie did not 
believe in the^genuineness of the documentary evidence produced 
by P. The decree merely ordered that the suit should be di.4miss- 
ed, the portion of the judgment as to the enhanceability of the rent 
not being embodied in the decree. P, therefore, had no right of 
appeal against that portion of the judgment. In a subsequent suit 
by N, against P., for enhancement of rent of the same tenure, a 
held, that, on the rule laid down by the Privy Council in Soorjee- 
monee DayeA v. Suddanund Mohapatter and JCrishna Beliari 
Roy V. Bunwari hall Roy, P, was preclyded, by the decision in 
the former suit, from denying that the Tent of the tenure wos 
enbanceable^ althongh the decision on^that point was not embodied 
ill tbe decree. 

The material findmgs in each ^case should* be embodied in the 
decree* and if they are not, it » incumbent on the 'parties, to avoid 
tlieir being bound by decisions against which they have no right of 
appeal, to apply to amend the decree in accordance with the judg- 
ment. • . » 

Niamut Khar 0. PuADu Bulpia ••• ••• 
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RES JUDICATA^ Want of Juriidiclioik as to Valuation of' Suit^^ ' 
Subsequent Suit between ike same Parties — Intervenors^ Competent 
Court-^Rent^ Suits.'] A judgment of a Court not competent to try 
the case in which the judgm|nt is pleaded as res judicata^ must, 
neverth^ess, be held to be the judgment of a Court of competent 
jurisdiction within the rule as laid down in the maxim nemo debet 
his vexari pro eadem causa^ and s. 13 of Act X of 1877; mo*re 
especially wimre^he first suit is tried, decided, and affirmed on regu- 
lar appeal by a Subordinate Judge, who would have been competent 
{q decide .the suit (had it been brought before him) in which the 
judgment was pleaded. * 

The rule of res judicata ought to be held to^ npply to judgments 
in rent-suits, at least until interventions in such suits are authori- 
tatively prohibited. ‘ ** 

Costs not allowed where the plea of res judicata was not raised 
until after all the evidence had been taken. 

Run Bahadoob Singh v. Lucho Koobr ... ... ... 406 

— ; Civil Procedure Code {Jict VlII of 1859\ ss. 2 

and 7 — Relinquishment— Suit to set aside Order releasit^ from 
Attachment Properties as to which a former Suit has been dismissed 
— Mortgage made during infructuous Attachm'ent—Suhsequent At- 
tachment and St^le.] Ry on the 30th December 1870, obtained an 
ex parte tleci'ee against Z), in execution of which he attached pro- 
perties X and Y on the 4tli Jainiiary 1871. 

D applied for a rehearing, which was granted ; and on the 30th 
of December 1871, a decree was again passed against D, in execu- 
tion of which the same properties were attached on the 9th of 
August 1872, and purchased at the execution-sale on the 1st 
August 1874 by R. On the 14th February 1871, D had executed a 
solehnama and mortgage in favor of Oy ;)ledging, among other pro- 
perties, X and Y as security for a loan made to him by G, D 
having made default in payment, O obtained a decree against him 
in terms of the solehnama on the 28th February 1871. Subse- 
quently, D granted another mortgage of tile same properties in 
favor of G. G sold his decree and mortgage to the plain tifi, wkr» 
in execution of the decree attached properties X and Y. In these 
execution-proceedings It brought forward the fact of* his purchase 
of the same properties in August 1874, and his claim was allowed, 
and the properties X and Y released from attachment on the 4tli 
March 1876. The plaintiiFs had, on the 8th March 1872, obtained 
a mortgage from D, on which they had obtained^ a decree on the 
28th September 1874, in execution of which they lAid attached X 
and Y ; but on R claiming them under his purchase in August 
1874, an order was made on t|ie 10th April 1875 releasing X mid Y 
from attachment ; and in a suit by the plaintifi to set aside that 
order, they failed ns to properties X ^nd F, on*the ground that 
I those properties were not included in the mortgage of March 1872. 

In a subsequent suit brought by the plaintifls against R and D, to 
set aside the order of the 4th March 1876, and to have X and Y 
declared liable to be sold under the decree of the 28th February 
\^7iy—heldy that the suit was not barred under s. 2 of Act VllC 
of 1859 by the decree in the previous suit, nor waj it barred by 
8. 7 of the same Act. * 

Held also, that the purchase hyR in August 1874 was subject 
to the mortgage* to G of the 14tli February 1871. 

Radhanatu Kundu 0. Land Mobtgagb Bank of ItiDiA, Li- > 

MITXD ••• ••• ••• ... ••• «.• 559 

Qivil Procedure Code (Act X o/* 1877), s, 13.] 

The plaintiff sued to recover cerUiii lauds, claiming them os a por-^« 
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tion of Af and nllepin^ tYiat A was portion of a monza wliioh bad 
been leased to him in patni hy the zemindar. The suit was dis- » 
missed, on the ground that though A was known as a part of the 
plaintifi's mouza, yet it had beeii^ncluded in a patni lease of an 
adjoining mouza, which the zemindars had granted to the defend- 
ants preTiously to the date of the plaintifi's lease. The plaintitf 
■ brought a second suit claimiuff another portion of A on the same 
title. « 

Heldf that the claim was barred as res judicaia, ^ 

SuNDHTA Mala o. Dabi Churn Dutt ... ... ... 715 

RES JUDICATA. 

See Applicavon fob Execution of Degree. Repre- 
sentative ••• ... *v*. *** 203, 777 

RESTORING CASE TO BOARD. 

See Limitation Act, XV op 1877, Schbd. II, art, 178... 60 

RESTRICTION OP GIFT TO MALE DESCENDANTS. 

See Hindu Law ... ... ... ••• 421 

REVERSIONARY HEIR. 

See Hindu Law ... ... ••• M. ... 764 

INTBKEST. 

See Hindu Law ••• ... ... * ... ** 198 

REVERSIONER. 

See Hindu Widow... ••• ... ... ... 36 

REVIEW — New Trial — Mofussil Small Cause Court Act { XI of 1 865), 

A. 21 — Cieil Procedure Code {Act X of 1877), a*. 6*24.1 A Judge 
of a Mofussil Small Cause Court has jurisdiction to direct a new 
trial of a case tried by his predecessor, s. 21 of Act XI of 1865 not 
having been repealed by tfie Civil Procedure Code, 1877. 

Per Garth, C. J. — The Judge, however, in dealing with appli- 
cations for new trial under s. 21, should have regard to the rule 
laid down in s. 624 of the Code of Civil Procedure. 

Shumshbr Ally v, Kurkut Shah ... ... ••• 236 

, APPEAL FROM ORDER ON APPLICATION FOR. 

NaA LfMITAXlON ... ... ... ... ... 22 

REVISION, PRACTICE OP HIGH COURT ON. 

See Criminal Procedurr Code, s. 227, cl. (k) ••• 579 

REVIVAL OF RIGHT TO SUE. 

See LiMifATioN Act, IX of 1871, s. 20 ... ... 340 

OP SUIT. 

See Limitation Act, XV of 1877, Schbd. II, art. 178 ... 60 

REVIVOR— Lfmiteftbii Act (X V of 1877), sched. ii, art. 180— Ezacu- 
tion of Decree^Cioil Procedure Code ( Act X o/* 1 877), aa. 230, 

245, 248— Nctrc /hetuA, Writ of The plaintifi obtained a decree s 
ill 1864. The drst application mr execution was made in Septem- 
ber 1869 under%. 216 of the Civil Procedure Code (Act VIII of 
1859); and after notice to the defendant as provided thereby, an 
order was made under that section for execution to issue. In Sep- 
tember 1880, lan application for execution wu/^made under s. 230 
of the Civil Procedure Code of 1877, wLich repealed Act VIII of 
1859. - * 

Heldj that the order after notifie bad the efiect of reviving the 
decree within the meaning of art. 18U, sched. ii, Act XV of 1877, 
and therefore the decree was not barred by the law of limitation. 

An order for execution under the Code made .after notice to 
,show cause has, on the Original Side of the Gour^ the same efiect 
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as an award of execution in pumuance of a writ of »eire foeian had 
wnder the procedure of the Supreme Court,— > 1 . a., it creates a revivor 
of the decree. 

The cliiuse of s. 230 of Act X of 1877, which prohibits a subse- 
quent Implication for execution, only applies where the previous 
application has been mode under that section, and not where such 
previous application has been made under Act VIII of 1859. 

Ashootosh Dutt V. DootGA Churn Chattbrjbb ... ••• 504 


REVIVOR. 

See Refrbsentativb ... ... ^ ... 777 

REVOCATION OP PROBATE. 

iSssPROBATB ... ... ... ... 429 

•• 

— Removal of Mohunt claiming vnder 

a Will^ Succession. 'Act {X of 1865), s. 234.] By his will the 
mohunt of an akra^ or religious endowment, appointed A to be the 
malik of the properties comprised in the endowment, and to receive 
the dues and pay the debts, and to do everything necessary con- 
nected therewith ; and provided that, if any act was done prejudi- 
cial to any of those purposes or to any property set apart therefor, 
or contrarv to the Hindu practice and religion or iisa<;es, the pro- 
perty should vest in such disciple of his who should be competent 
and virtuous. A obtained probate of the will, and entered upon 
the properties mentioned therein. 

Held, that the Court had not power, under s. 234 of the Succes- 
sion Act, to revoke the probate upon the ground that A had, since 
he took charge of tiie office, taken to an immoral course of conduct, 
and in consequence had been excluded from the community of 
mohunts. 

The proper course to take for depriving such a person of his office 
would be to bring a suit under the Religious Endowment Act, or 
any other suit, for a declaration that he had disqualified himself, 
and if in that suit a decree was obtained and duly certified to the 
Court which granted probate, that Court woukd, no doubt, direct 
the revocation of the probate. 

In thb matter of the Petition of Mohun Dabs v, Lutch- 
MUN Dass ... ••• ••• ••• 11 


RIGHT OP OCCUPANCY IN ASSXM^ActXof 1859, s. S^Go- 
vemment RyotJ] A Government ryot can acquire a right of occu- 
pant 7 in respect of lands cultivated by him under the Rent Law in 
force in Assam. * » 

Konaram Gaondurah o. Dhatoaram Thakooe 196 

PRIVATE PERRY — — Limitation Act (IX of 

1871), s, 27 — User for Twenty Years."] The right of establishing 
a private ferry and levying tolls is recognized in British India, 
f Per Garth, C. J., and WnitB, J.— Twenty years is the shortest 
period within which such Alright of ftrry can be established by user. 

Per Mittbb, J.— Where the existence of a private right of ferry 
plying between the lands of A and B is admitted by B, no question 
of user arises ; the issue tliat is raised between the parties is not 
whether a private ftrry exists, but whether the reco^ized private 
ferry which is in existence is*the property of A or B : but semble, 
supposing such question of user* to arise, a tight of private ferry 
cannot be established as an indefeasible right by long user. 

Parmrshari Proshad Narain Sinoh d. Mahombd Stud ... 608 

SUIT TO ASCERTAIN BOUNDARIES. ’ 

See Survey Pbocbbdings • ••• Mt .*• 44S 
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RIGHT OP WAY. 

See JUBIBDICTIOR ••• ••• ••• 

TO CERTIFICATE TO COLLECT DEBTS. 

See Cbbtificate to gollbc? Dbdts ... 

TO llEDBEM MORTGAGE. 

See Attaching Cbeditob ... 

TITLE AND H^l'EllEST. ' 

See Sale in Execution ••• 

RI01\ 

See Culpable Homicide 

r 

RULES UNDER CONTAGIOUS DISEASES ACT. 

See Contagious Diseases Act, ss. 11, 21 

SALE BY SERVANT. 

See Excise ... ... 
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... ^ 243 
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— BY SHERIFF IN EXECUTION OF T)ECUEE-P«y>iirM/« 
of Purchase - Money on agreement us to possession between Pm chaser 
and Execution- Creditor —Sale subsequently set aside— Suit for 
Money hud and received — Accord and Satisfaction — Novation — 
Limitation.'\ On the 9th of October 1866, the Sherift’ of Calcutta 
executed a bill of sale to A of a certain talulc situated in Ondli, 
of which A afterwards obtained possession. In consecpience of an 
impression that the sale was illegal, A directed the Sheriff not to pay 
the money to the execution -creditor, and the ,inoney remained 
in the hands of the Sheriil until the 24th uf October 1867, when 
A directed the payment of the money to /?, in consequence of an 
arrangement then come to between A and to the eflect that, if 
A should be ousted from the po8ses.sion of the property within a 
year, B should take measures to reinstate him at his {B*s) expense. 

A died without heirs in July 1868, and the Government of Oudli, 
not being aware that 4 hud left a will, took possession of the taluk 
partly us on an escheat, and partly because there were arrears of 
revenue due on the property. On the 2nd of October 1868, an 
order was passed by the Collector of the district in which the taluk 
was situate,' declaring the sale by the Sheriff illegal, aud direoiing 
the return of the taluk to its former owners, which was done in 
April 1869. In a suit brought by A's executors against B in !Sep. 
tember 1872 to recover the purchase-money, as money had and 
received, as upqii it total failure of consideration,^ 

Held^ that the agreement of the 24th of October 1867 operated 
as an accord aud satisfaction of all lights which A might have had 
to a return of the purchase-money or to damages, and that the only 
remedy which A {lad was an action on the agreement. 

Held also, that no breach of the agreement of 24th of October ^ 
1867 had in fact occurred, and tl||it, even if the agreement hud been 
broken, the sui| was barred by limitation. 

Dobab Aixt Khan a. Abdool Azebz and Abdool Azeez p. 

Dobab Ally Khan ... ... * ... ... 356 

— BY WHOJ.ESALE. 

See Excise ••• ••• ... ... ••• 832 

— , CERTIFICATE OF. / 

See Mbsnb Pbofitb 

... ... 213 

— FOR arrears of revenue. 

Stt Act VUl or 18$9, s. 7 
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EXECUTION— “ Eighty iitU^ and intarenV^ of a JudgmenU 
oJjebtortn .a partly •executed Decree -^Poeaeseion of land attached 
w^r Reg, V of 1805, e, Right of Purchaser.’] A decree 
of the year 1843 awarded to persons, afterwards represented by 
the respondents, the possession^of a moiety of a taluk, which had 
been since 1837, and remained till 1866, under attachment by the 
Collector in virtue of an order made under Reg. V of 1812. The 
Court which gfanted the d(g:ree, intending to execute it, approved 
the proceedings of an Amin purporting to put the decree-holders 
into constructive possession of a'certain number of mouzns of the 
taluk. • 

In 1850, the appellants, in execution of a decree for money 
obtained by them against the respondents, purchased at a sale, 
niuongst other thiiigsf ** their right, title, and interest '* in the decree 
of 1843. //e/d, that possession of the inouza having been delivered 

BO far ns it could be delivered, considering the attachment to wliich 
the taluk containing these inoiiziis was subject, the decree of 1843 
hud been so far executed ; and that whnt was acquired by the 
appellants at the execution-sale was only the unexecuted portion of 
the decree of 1843. 

Grishchundeb Ohuckebbuttt V. JiBANBswART Debia and 
GrISHCHUNDER CuUCKRRBUTTT V. BiSESWARf Dbbia ••• 243 

—2 — OF GOODS — Delivery at certain Date — Recisxion of Contract 
-“Vendor's Remedies— Time of Essence of Contract — Contract Act 
(IX of 1872), ss, 55, 1*07.] In a contract for the sale of ascertain- 
ed goods, terms cash on delivery, to be given and taken in ten or 
eleven days, the vendee obtained an extension of the time for the 
performance of the contract, agreeing to pay godown rent and 
interest. He took delivery of, and paid for, some of the goods, and 
subsequently obtained a further extension of time. A small balance 
remained in the vendor’s hands, after giving the vendee credit for 
the goods taken delivery of, godown rent, and interest. After the 
expiration of the further time, the vendee tendered the ])rice of 
tlie remaining goods, and demanded deliveiiy, when the vendors 
stated that they had rescinded the contract. In an action for 
damages for non-delivery,— Ac/rf, that time was of the essence of 
the contract, and that, under s. 55 of the Contract Act, the vendors 
were entitled to rescind. 

Buldeo Doss v. Howe ... ... ... — ••• 64 


OF GOVERNMENT REVENUE-PAYING LANDS— Pur- 
chaser's Luihility.] Government revenue does^not become due 
from day to day, but at certain specified times, actording to the 
contract of the partfes, or the custom of the district in which the 
lands liable to pay such revenue are situate. It is not, therefore, 
liable to apportionment ; and the person who is the owner of a 
revenue-paying estate at a time when the paymeuf of the revenue 
falls due, is the only person liable for its payment. 

The purchaser of an estate which pays Government revenue, 
takes it subject to all revenue and cesses, whether in arrear or ac- 

cruitiffa 0 « j* • 

//eld therefore, in a suit by a purchaser for a certain sum for 
Government reveiiife and cesses, which became due ^ter the date 
of, though due for a period firevious to, his purchase, which sum he 
ulieged he had been compelled to«pay to saVte his interest in the 
subject of his pbichase, that he wo/ not entitled to recover. 

Chatbaput Sinqh V. Gbindra Chdnder Roy .8. 

OF^INTEREST OF ONE OF SEVERAL GO-SHARERS. 

See IIiiTdu Law ••• ••• ••• ••• 
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SALE OF MORTGAGED PROPERTY. 

See Exkcution or Mortgagbo-Decrbr ■ 
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SANCTION BY COURT OP COMPROMISE ENTERED INTO 

• BY MINOR. 

See CoMPROMiSB ••• ••• • ... 687 

— - — r— TO PIiOSE(3UTION— Evidence — Criminal Pro- 
cedure Code (Act X of 1872), s, Jurisdiction to, give Sanction 
•^Case settled vsithout Evidence — Dviies of Ju^e— Prosecution 
for False Evidence on verified Petition, When such Verification is . 
unnecessary, "] /I'he Courts that have jurisdiction to "rant a sanction 
to proceedings under s. 468 of Act X of 1872, are (he Court before 
vrhich the offence wn^ alleged to have been committed, and the 
Courts to which such Court is subordinate. «« 

Per Garth, C. J. — Where a case is settled without evidence 
being gone into, the Court in which the suit was brought, even if it 
have power to sanction criminal proceedings against anj of the 
parties to such suit under s. 468 of Act X of 1872, is guilty of 
great impropriety and indiscretion in so doing, inasmuch as it can 
have had no opportunity of judging of the bond fides of the claim 
or defence. 

Semble,-~A petition presented under Reg. XVII of 1806 not 
requiring verification, cannot, from the fact of itSe being verified . 
unnecessarily, be made the subject of a prosecution for giving false 
evidence. 

In thr matter of the Petition of Rasi Chundbr Mozumdar. 

JuoouT Chundkr Mozumoar V, Kasi Chundkr Mozdmdab 440 

FOR MAILING FALSECHARGB. 

See Penal Codb, s. 211 ... ... 684 

SAPINDA, DEFINITION OF. 

Hindu Law ... ... ... 119 

SATISFAUITON, PLEA OF. 

See Execution of Dbcreb ... ... ... 786 

SECONDARY EVIDENCE OP CONTENTS OF DOCUMENT. 

See Evidence ... ••• ... ... 720 

SEPARATE CHARGES. 

See Practice , 

SERVANT, SALE BY. 

See Excise , 

SCIRE FACIA S^WRIT OF 

See Revivor 

SECURITY FOR GOOD BEHAVIOUR. 


See Criminal Procedure Code, ss. 506, 606 ••• ... 14 

SENTENCE, CONFIRMATION OF, BY SESSIONS JUDGE. 

See Criminal Procedure Code, s 36 ••• ••• • &24 

SEPARATE CHiUlGES, TRIAL OF. 

See TRIAL or sbparatb Chabobs , m .i. ' ... 96 

SESSIONS JUDGE. CONFIRMATION OE* SENTENCE BY. 

See (^RiMiNAL Procedure Code, s. 36...*' ... ... 624 

, EXAMINATION ot" ACCUSED BY. 

See Examination or Accused ... ... 96 

OF W'lTNESS'ES BY. 

Evidbncb Act, 88. 30, 1 38 ... ... ••• 279 

SHARE OF GOVERNMENT REVENUE, SUIT FOR. 


See Limitation Act, XV or 1877, Scbhd*. II, arts. 99, 132 649 
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SHERIFF, SALE BY, IN EXECUTION OP DECREE. 

• See Sale ar Skbaifp in Exbcdtion of Dscsbb ... 

‘signature. 

See LmiTATioK Act, IX of 1871, s. 20 
SISTER’S UAUGHTER’S SON. 

* See Hindd Law 

SMALL CAUSE COURT ACTS. 

, See CoFTBioaT Act, ». 7 ... ... ' 

, APPEAL IN CASES COGNISABLE BY. 

See Gbiminal Froceoubb Code, s. 586 

SUIT IN, INVOLVING ACCOUNT. 

See AccouNflf ... ... ... 

SON, LIABILITY OF, TO PAY FATHER’S DEBTS. 

See Hindu Law ... ... ... 

OP SISTER’S DAUGHTER 

See Hindu Law ... 

REFLECTION OP. 

See Hindu Law ... 
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SPECIFIC PERFORMANCE ^Eeidence — Admieetbilify of Parol Evi^ 
device — Evidence ilc/ (/ q/'1872), a. provisoes 1 and 6 — Practice 
^Joinder of Causes of Action — Civil Procedure Code {Act X of 
1877), A. 44, rule {a) — Specific Relief Act^ ss. 17, 22, 26.] The 
plaiiitiOs sued fur specific perfurmance of nn agreement in writing 
which set forth, inter alia^ that the defendants had agreed to sell, 

&c., under certain conditions as agreed upon.” The defendants 
alleged, that the written agreement did not contain the whole of 
the agreement between the parties, and offered parol evidence in 
support of their contention. 

Held (reversing the judgment of Wilson, J.), that the parol 
evidence was admissible to show what was m^ant by the clause 
“ certain conditions us agreed upon.” 

Per Pontifex, J. (Oabtii, C. J., dissenting). — The evidence was 
admissible under proviso 1, s. 92 of the Eviilence Act of 1872). 

Discussion as to the meaning of s. 92 of the Evidence Act, and 
of ss. 1 7. 22, and 26 of the Specific Relief Act. 

Per Pontifex, J. — It is of the essence of specific performance 
that part only of an agreement sliould not be performed. 

Part of the purchase- money had been advance(Vby,,the plaintiffs 
to the defendants, fur which the defendants had given their promis- 
sory notes ; and the plaint contained a prayer that the defendants 
be ordered to pay over the amount of the notes. ' 

Held (affirming the decision of Wilson, J.), thj^t there was no 
misjoinder of causes of action within the meaning of s. 44, rule (a) 

'* of the Code of Civil Procedure (Act X of 1877). 

G. M. CuTTS V, T. F. Brown • a. 328 


~ J Registration Act {III of 1877), ss. 49 
and 50 Oral Agreement^ Evidence of— Effect of Oral Agreement 
as against subsequent^Registered Conveyance."] A, by aujoral agree- 
ment, agreed to grant two ifiokurari leases of certain properties 
upon certain terms to B, and tbereupon executed two mokurari 
leases in favor of B, which were nof' however registered. After- 
wards A granted two mokurari leases of the same mouifiis, upon 
terms more favorable to bimself, to C and D, who, at the time of 
such grant, had liotice of A’a previous a^eement with B. Beld^ 
in a suit for specific performance' brought by B against A, and to 

K 
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vliich C and D wefo added as defendants, that, notwithstanding 
the provisions of ss, 49 and dO of Act 111 of 1877, B could obtain# 
a decree for specific relief, and a declaration that the leases to C* . « 
and D were void as against him. ^ 

Nbmai Chaban Dhabal o. Eokil Bag ... ... d34 


SPEGJrFIC llELIKP ACT, .sa. 17, 22. 26. 

See Specific Peiiformamce ... ... ^ ... 3*28 

SPIRITUOUS LIQUOR, MANUPACT&RB OF. 

See Bknq. Excise Act, bs. 9, 68, 74... ... ...* 575 

SPLITTING CLAIMS. 

Suit FO{( Rent ... ... ... ... 791 

STATUTE 21 GEO. Ill, c. 70, s. 17.] Per Po^tifex, J. — The true 
construction of s. 17 of 21 Geo. HI, c. 70, must confine the words 
their inheritance and succession ** to question's. relating to inherit- 
ance and succession by the defendants. 

Sabkies a. S. M. Pbosonomotbe Dossbe ••• ... ... 794 


11 k 12 ViCT., c. 21, s. 23. 

See Insolvent Act, s. 23 ••• ... ••• 633 

, s. 51. 

See Insolvent Act, s. 51 70 

20 & 21 ViCT., c. 77, s. 61. 

See Prodate 460 

SUBORDINATE JUDGE, JURISDICTION OP. 

See Jurisdiction of Subordinate Judge 

SUBSEQUENT ATTACHMENT. 

See Res Judicata .*.. ... 559 

. REGISTERED CONVEYANCE. 

See Specific Performance*... 534 

SUBSTITUTION OP PARTY ON RECORD. 

See Uepbev'entative ... 777 

SUCCESSION ACT, s, 4. 

See Doweb ••• 794 


, s. 50. 

See Attestation of Will 


17 


, 8. 234. 

Revocation of Probate 11,429 

— ■■ - — III. (5), s. 242. 

See Probate ... .*• 460 


OP ADOPTED SON TO RELATIVES OF ADOP- 
TIVE MOTHER. 

See Hindu Law ... ••• ••• ... ,,256 


8UD&AS, ADOPTION AMONGST. 

Hindu Law ... ... ... - ... ... 381 


SUIT BY MEMBER OP JOINT HINDU FAMILY IN PARTNER. 
SHIP. 

• See Pabtiip ... ... ..1 ... ... 815 

MORTGAGEE FOR . POSSESSION AE^PER FORE- 

CLOSURE. 

See Limitation •a. ••• ••• 564 

FOR ACCOUNT, PLEADING IN. 

^ See PBIRCIPAL AND Agbnt ... ••• ••• 704 
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SUIT FOR adjustment OP PARTNERSHIP ACCOUNTS. 

See Contract Act, s. 265 ... . 521 

ARREARS OP RENT. 

^ Limitation ... ... ... 325 

DEGLARATFON THAT LAND IS CHARGED WITH 

GOVERNMENT REVENUE. * 

See Limitation Act«XV of 1877, Sched. II, arts. 99, 132 549 

ENHANCEMENT OP RENT. 

Uks Judicata ... ... ... ... ... 319 

— — ' ' ^ ... ■ ■■ ■ — . , Plea that certain of the 

Lands included in l^otice are not enhanceable ' — ^nus of Proof of such 
Fact — Notice of KuhsmcemenLl In suits for enbanocineiit of rent, 
where the teiiniit pleads that a portion of the land sought to be 
enhtinced is held by him rent-free, the onus is on the tenant to 
prove prima facie that such portion of the land is so held by him ; 
and if he be successful in this, the onus is then shifted upon the 
landlord to rebut such primd facie evidence. 

A notice for enhancement, otherwise sulllcient, is not invalidated, 
because a portion of the lands cl.aimed as enhanceable in such no- 
.tice turns out to be rent-free land ; but is good so far as it is appli- 
cable to the portion of the land which is lisiole to enhancement. 

NeWAJ liUNDOPADHYA U. KaLI PttOSONNO GuOSE ... ... , 543 

KAIUJLIAT. 

See Arritkation ... ... ... ... ... 251 

MONEY HAD AND RECEIVED. 

See Salk by Sheriff in Execution of Degree . ... 356 

POSSESSION. 

ibVe Res «J udicata. Limitation ... 91,709 

IHlaeion — Possession on ^ Re~formation — 

Subsequent Dilumon— Possession — Limitation Aci {IX o/1871), 
sched. «, arts. 143, 145.] Per Garth, C. J. — Where a person can 
show that he has been in possu.s.sioii of certain hands prior to such 
lands becuniing diluviated, liis possession must be considered as 
continuing during tlie time of diluvion, until such** time as he 
becomes dispossessed by some other person; and in such a case, the 
onus lies upon the dispossessor to show tliaC he ha.s ni;quired a title 
under the law of limitation which has put aii end to the rights of 
the original possessor. 

Per White, J. — The dispossession, or discontiifuar^^j? of po.sse8- 
sioM, ineniioned in .‘irt. 143, sched. ii of Act IX of 1871 is that 
which occurs where the property is taken actual possession of by 
anotlier, and does not apply to the ca.se where the property fs sub- 
merged by the act of God, and so made impossible of occupation 

» and actual possession. 

Owners t>f land, which has suffered from successive diluviations 
and re-formations, must, if they wish to preserve their rights, bring ♦ 
their suit within twelve years of the time when adverse possession 
is first taken of land re-foAiiiiig on the original site, whether at the 
time of suit the lamd is capable of occupation or is^lyiiig under 
water in consequence of a seiAmd diluvion. 

Rally Churn Sahoo u. The ^cretary op State for India 
IN Council ... ... * .. ... ... ... 725 

- - RENT— Claims—Code of Civil Proceinre (Aci 
X of 18^7), e. 43. J At the close of the Bengalee year 1283, which 
was on the lltb of Axml 1877, the defendant owed to the plaintid; 
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Ilia landlord, the renta^f hia holding ior the jeara 1201, 1282, and 

1283. The plaintiff, in the month of April 1878, before the close • 
of the jear 1284, instituted a suit for the rent for 1281 onlj, and 

* obtained a decree. On the 10th of ^^pril 1879, he instituted ano- 
ther suit for recovery of the rents for the years 1282, 12^, and 

1284. Heldy that the claim for the years 1282 and 1283 was barred ^ 
under s. 43 of the Code of ^ivil Procedure. 

Taruck Chunder Mookebjee u. Panghu MorAii Debta ... 791 

SUIT FOR SHARE OP GOVERNMENT REVENUE. 

See Limitation Act, XV op 1877, ScRbd. II, art. 99, 132, 549 

IN SMALL CAUSE COURT INVOLVING ACCOUNT. 

See Account^ ... ... ... ... ... 551 

, REVIVOR OP. 

See Representative ... 777 

TO CANCEL UNDERTENURES. 

See Partis.. 827 

HAVE LANDS DECLARED MAL. 

Onus OF Proof ... ... ... • 666 

. RECOVER POSSESSION OF LAND TAKEN BY MUNI- 
CIPAL COMMISSIONERS. 

See Limitation ... ... ... * ... ... * 8 

RESTRAIN HINDU WIDOW FROM COMMITTING 

WASTE. 

See Hindu Law • •• ••• ••• ... 198 

SET ASIDE ALIENATIONS BY HINDU WIDOW. 

iSire Hindu Law • •• 198 

COMPROMISE. 

See Compromise ... ... ... ... ... 687 

LEASE. 

iSire.MoRTGAGB-nOND ... ... ... 317 

ORDER RELEASING ATTACHMENT. 

Res JunecATA ... ... ... ... ... 559 

UNDER ACT X OF 1859. 

See Arbitration ... ... ... ... 251 

SUMMONING WITNESSES. 

See Evidence .. ... ... ... ... 714 

SURETY, DISCHARGE OF. 

iSee Principal AND Surety ... ... ••• ... 241 

SURPLUS SALE-PROCEEDS. 

See^*ACt VIII OF 1859, s. 7 ... ... ... ... 142 

, ATTACHMENT OP. 

See Execution or Mobtgagb- Drcrbb ... ... 711 

SURVEY PROCEEDINGS-Hwiig. Act V of 1875, a. 45, cl. (b), and 
e. 62— 5ttrpetf Proceedingn not taken for public purposes— At of % 
SuitJ] Section 45, cl. (5) of Beng, Act V of 1875 applies only to 

* a survey or solie similar proceeding taken by a revenue officer ** for 

some public purpose,'* and ogiiinst which any party i^o may bo 
affected by the boundary laid down by such officer would have a 
right to objec(. • 

Therefore, where such a proceediny^, although initiated under 
Beng. Act V of 1875, has Wv taken for the purppse of setiJing 
the boundaries of private property os between the owners of it, the 
party aggsieved by the order of Uie Collector in auch proceeding is 
not delrarred by s. 62 of the Act from bringing a suit in th^ Civil 
Court to have the boundaries ascertnined. 

Hubei Pbasau v, Jaumba Prasad ••• ••• ... 458 

• « 
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TAKING OP ACC&UNTS. < 

o • See Mortgage-Discbee for Accodr'A and Sale 

•tenancy, denial of. 

S^ee Estoffkl by Fleming ... 

TICKET, CONDITIONS ON. 

^ See Bailment 

TIME FOR PERFORMANCE OF CONTRACT. 

See Contract ... ... ••• 

1 OF ESSENCE OF CONTRACT. 

See Sale of Goods... ... ... 

TITLE. ^ ^ 

CERTiPieATE TO Collect Debts ... ... ... 303 

, DECISION ON, BY CIVIL COURT; 

See Criminal Procedure Code, ss. 491, 530 ... ... 835 

, DENIAL OF LANDLORD’S. 

Landlord AND Tenant ... ... ... 433 

TRANSFER OF CRIMINAL CASE TO ANOTHER DISTRICT— 
Criminal Procedure CWe (X o/ 1 872), s. 64 — Grounds necessary 
to obtain Transfer when application is opposed by Be- 

fore the transfer^f » case from one Cnminiil Ccnirt to another can 
be made, in cases in wliich tlie accused objects to the transfer, the 
prosecution must bring forward the very best evidence to prove 
that a fair trial cuimot be had in the district in which the case is 
ordinarily triable. , 

In the matter of the Petition of The Legal Remem- 
brancer. 

The Empress v Nono Gopal Bose ... •». ... 491 

, POWER OF HIGH COURT TO ORDER. 

See Order of Transfer ••• ••• ••• ... 30 


Page. 
... 377 
... 55 

227 
... 678 
... 64 


TRIAL OF SEPARATE CHARGES — distinct and eeparatey 
tried simultaneously by a Jury - Parties opposed in riotir ^ — Consent 
by Pleaders on behalf of Accused to irregular Procedure^Examina^ 
Hon of AccusedJ] Members of two opposing parties m a riut were, 
under two distinct committals, sent up for trial before the Sessions 
Judge and a jury. After the close of the case for the prosecution 
in one of these cases, the Sessions Judge, with the consent of the 
pleaders representing the accused, postponed the taking of the evi- 
dence for the defence, and proceeded to examine lAe ^^nesses fur 
the prosecution in the counter-case before the snme^iiry. The 
Court then took the evidence of the witnesses for the defence in the 
first, and in the counter-case in the onler named, and after lienring 
the address of the various pleadera for the defence the reply of 
the Government Pleader, proceeded to sum up the facts in both 
cases to the jury, who returned a verdict in respect of all the 
accused. Hehly that the proceilure resorted to by the Judge was a 
practical violation of the salutary rule which necessitated the keep- 
ing of trials in such casesvdistinctly separate, and that its adoption 
having materially prejudiced the interests of the accused, the con- 
victions should be set aside. ^ * 

Held further tlAt the defect iu the procedure could not be cured 
by the conseiirgf the pleaders for^^e defence to the arrangement 
suggested by the Court. . 

IlossEiN Buksu V. The Emfbbss ... ... ..i 

TRUE OVVNER. , . 


See Insolvent Act, 8. 23 
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^633 
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TRUST FOUtlDOL. 

See Hindu L^aw ... ••• 

FUNDS MIXING WITH MONEY OP TRUSTEES. 

See Bbeagh op Trust «■•... ... - ... 

UNDER-PROPRIETARY RIGHT IN OUDn-Setilement Circular 
07'iter, 2dth January \%^^Oudh Suh~ Settlement Act {XXVI of 
1866)— HiW Sanhtdp and Khushust Saidtalp ^Limitations A pro- 
vision in the Chief Comini8sioiier*s Giroiilar Order of 29th January ^ 
1861 in cfiect declares, that, to found a claim to a birt tenure in 
Oudh, possession must be shown to have existed in 1855, the year 
before annexation. This was assumed, for the purposes of tliis 
decision, to have had (!he force of law at the (ime wlieii the Finan- 
cial Commissioner ruled, in Circular Orders 5 and 6 of 5th June 
1868, that a claimant who cannot prove possession of his sankulp 
holding in 1262-63 Fasli (1854-55) has no locuft standi in Court.*' 
Whether rightly treated by the Oudh Courts as an enactment of 
limitation, or rather to be considered ns a disability affecting title, 
this provision was repealed by the effect of Acts XVI,, of 1865, 

8. 5, and XIII of 1866, s. 1 ; the suit of a birtiah becorniffg there- 
upon cognizable, notwithstanding that he might not have been in 
possession in 1855. 

The words of limitation in the Circular Order ap^ly to all hirt ' 
tenures, including those that are termed sankalp, whe‘n the latter 
arc in the nature of birts. 

Rules I and II in the schedule of the Oudh Sub-Settlement Act, 
XXVI of 1866, held not to exclude the plaintiff, he having shown 
that he, and those through whom he claimed, did not, in the words 
of those rules, hold the land *Hhrough privilege, or by favor of 
< the talukdnr,' but held by an under-proprietary right, under con-.» 
tract * pucka,* with some degree of contiiiuousiicss, since the village 
came into the taliika.** 

Dbig BrjAi Sing 0 . Gopal Dat Pandat ••• ••• 218 

UNDERTENURES, SUff TO CANCEL. 

See Pabtirs ... ••• 827 

UNLAWFUL ASSEMBLY. 

See Culpable Homicide ••• ••• ..I ... 154 

Limitation Act (IX oj \ 87\), ss. 24, 27, seked, i7, art. Sl^partv 
— Presumption of Title founded long continued User ^Easement 
•^Obstructing a Watercourse— Continuing Act of Wrong. 1 More 
than twenty wrs,^*ind possibly fifty or sixty, before suit, the plain- 
tiff's nncestora and predecessors in estate had constructed and u.sed 
a pdviy or artificial watercourse, on the defendants' land, making 
compensation to them. The pdin, by n channel atone part of its 
course, contributed to the water in a or reservoir, belonging to 
the defendants ; and by a channel at anotlier part, took the water 
which overflowed from the tdl^ after the defendants had use<l as 
much of the #ater therein as they required. Less than twenty 
years before the suit, the defendants, without authority, "obstructed 
the fiow of water along the pdin in seveml places. The Courts 
below differed as to whether some of these obstructions bad not 

^ been made more than two years before 'the suit, ^the rest having 
been made within thatqieriod. , ^ ^ 

Held, that the provisions of At:t IX of 1871, a remedial Act, and 
neither prohibitory nor exhaustive, did not exclude, or interfere 
with, the acquirement of rights otherwise than under them. A 
title might be acquired under that Act by a person having no other 
right at all ; but it did not exclude, or iuterfere tkritbi other titles 
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and modes of acquiring easements. And s. 27, by allowing a user of 
flItWentjr years, if exercised until within two yeats of suit, under the 
conditions prescribed, to give, without more, a title, did noc prevent 
proof of an easement founded oi^another title independently of the 
Act. Such •a long enjoyment as the plaintiff had proved should be 
referrea to a legal origin, and the long user of the pdin and of the 
superfluous water of the fd/, afforded evidence giving rise to a pre- 
sumption that a grant, or an agreement, had been made creating an 
easement. Although, on the assumption that some of the obstruc- 
tions ill question had existed for more than two years before the 
suit, the plaintiff might not have shown a right undSr Act IX of 
1871, s. 27, yet be did not require its aid. 

Held also, that such obstructions being co%;inuouB acts, as to 
which the cause of ifbtion accrued de die in diem^ Act IX of 1871, 
ached, ii, part v, cl. ^1, fixing two years from the date of the ob- 
struction as the period of limitation “ for obstructing a water- 
course,'* did not preclude a suit complaining of obstructions though 
made more than two years preceding the date of the commence- 
ment of t^e suit. 

Rajri^Kobb V. Abul Hossein ... ... ... ... 394 

USER. 

Ki^UT OP Private Ferry ... 608 

VALUATION OP SUIT, WANT OF JURISDICTION AS TO. 

See Res Judicata ... ... ... 406 

VENDOR'S REiMEDIBS FOR BREACH OF CONTRACT. 

iSfic Sale OP Goods ... 64 

VERIFICATION OF PETITION. 

f ' See Sakction to Prosecution ... ••• 440 

OP PLAINT. 

Sec Practice ... ... ... ••• .. 675 

VEXATIOUS WITHHOLDING OP DEBT. ^ 

See Civil Procedure Code, s. 32 ... ... ... 370 

AVAIVER OP PRIVILEGE. 

See Privilege ... ... .. * ... ••• 83 

WANT OP JURISDICTION, ABATEMENT OR DISMISSAL OP 
SUIT FOR. 

Sec Costs... ... ... ... ... ... 418 

r- AS TO VALUATIOir QF SUIT. 

See Res Judicata ... — ... 406 

WAQF. 

See Mauomedan Law 744 

\VASTE, SUIT TO RESTRAIN HINDU WIDOW FROM COM- 
• MITTING. 

Hindu Law ... ••• ••• ••• 198 

WATERCOUKSB, OBSTRUCTING. 

See Uses ... * ... ... ... ... ... 394 

WIDOW, ADOPTION BY. , 

See Hinvu Law A.a ••• ••• ... ••• 764 

— — r, ALIENATION BY. 

See Hindu Law • •• • ••• • • • ••• ••f 84S 

, ^UIT TO RESTRAIN, FROM COMMITTING WASTE. 

See UiNDju Law ••• ••• ••• 198 
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WILL, ATTESTATION OP. . ' 

Ste Attaar^TiOK or Will ••• ••• I 

, CONSTRUCTION OF. ^ 

* » See Hiudu Law .«• ••• , •• 

REMOVAL OP MOHUNT CLAIMING UNDER. 

Sit RavocATioH or Fbobatb ... .. 

WITribRAWAL OP EXECUIION-PROCBEDINQS. 

See Mobtgagb-Dbcrbb fob Account and Salb 
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WITNESSES— Dm^ of Committing Magistrate^ Examination on Oath* 
^Statements Witnesses.’] The Magistrate to whom a complaint 
was made, examined certain persons on oath in the absence of the 
accused, merely for t|[;a purpose of ascertaining whether there was 
any, and what, case against the prisoneri)^ and he did not take 
down in writing the statements of the persons |0 examined. 
that the Magistrate was wrong in examining the' witnesses on oath 
ill the absence of the accused, or for the purpose of finding out 
whether there was a case ; but that, having done so, he was not 
bound to take down their statements in writing. 

In the mattbb of thb Fbtition of Asgub Hossbin. Thb « 
Empbbss e. Asgub Hossbin •«. ... ... ••• 774 


, ENFORCING ATTENDANCE OF, FOR MEASUR- 
ING LANDS. 

See Bbno. Act VIII of 1869, ss. 88, 40 ••• 673 

, EXAMINATION OF. 

See Evidehcb Act, sb. 30, 138 ... ... ... 279 

, SUMMONING. 

See Evidence ... •«. ... ft* 714 


WRIT OF SCIRE FACIAS. 

See Revivob ... ... ... ... 504 


ZILLA COURT. 

See CoFTBiGUT Act, s. 7 ... ... ... ... 499 








